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GROGAN vs. THE STATE. 


[APPLICATION IN SUPREME COURT FOR MANDAMUS, OR OTHER APPROPRIATE WRIT, 
TO COMPEL PETITIONER’S DISCHARGE FROM CUSTODY, UNDER AN INDICTMENT 
FOR AN ASSAULT WITH INTENT TO MURDER. ] 


1. Section 3945 of Revised Code; constitutionality of.—Section 3945 of the 
Revised Code is not void for want of conformity to the constitution of 
this State. (Adhering to the decision in Hill v. The State, at June 
term, 1869.) 

2. Jeopardy; word as used in the constitution defined and explained.—The 
constitution of this State forbids that any person shall, for the same 
offense, be twice put in jeopardy of life or limb. The jeopardy here 
meant is that which arises on the final trial upon a charge for a crimi- 
nal offense, and it commences as soon as the parties are at issue upon 
a sufficient indictment, and the case is submitted to the jury for their ver- 
dict. After this is done, the State can not enter a nolle presequi without 
the consent of the defendant. If this is done, the defendant is entitled 
to be discharged as upon an acquittal, and this court will so discharge 
him, 


AppraL from the Circuit Court of Wilcox. 
Tried before the Hon. P. O. Harper. 


The opinion contains a full statement of the facts of the 
case. 


Joun D. Brannon, for appellant.—1. What is meant by 
being put in jeopardy ?—See Bouv. Law Dictionary ; Con. 
of the State of Alabama, § 13; see, also, Bill of Rights. 
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2. If a cause has been submitted to a jury, and some 
evidence has been offered by the State, a withdrawal of the 
cause from the jury, unless in one or more of the cases 
allowed by statute, operates an acquittal.— People v. Barrett 
& Ward, 2 Carnes, 304; Commonwealth v. Cook, 6 Serg. & 
Rawles, 577. 

3. A court has the power to discharge a jury in any case 
of pressing necessity. The judge determines the existence 
of the facts, and the law determines whether they constitute 
a case of necessity; that an unauthorized discharge of a 
jury is equally as fatal to any subsequent trial, as an ac- 
quittal or conviction.—See Ned v. State, 7 Porter, 187. 

4. The discharge spoken of by Story, in his work on the 
Constitution, § 1781, and Rawle on the Constitution, 132, 
133, must be understood to mean a legal discharge ; for all 
the authorities agree in this, that if the prisoner be put 
on his trial on a sufficient indictment, and the evidence in 
support of the charge is submitted to the jury, the court 
can not arbitrarily interfere, and arrest the trial by dis- 
charging the jury; and if the court should discharge the 
jury before they deliver their verdict, without a sufficient 
legal reason for doing it, the prisoner shall never be tried 
again.— Cobia v. The State, 16 Ala. pp. 781-4. 

5. What is a sufficient legal reason for discharging a 
jury? “Tf, after a jury retire, one of them becomes so sick 
as to prevent the discharge of his duty, or any other cause 
or accident occur to prevent their being kept together for 
deliberation, they may be discharged.” —Code of Alabama, 
§ 3603. A final adjournment of the court discharges the 
jury.—Code of Alabama, § 3604. 

6. Read, particularly, McCauley v. The State, (26 Ala.) 
from last paragraph on page 138, to first paragraph on 
page 140. 

7. The jury, in their deliberations upon the facts, are as 
independent of the court, as the judge, in determining the 
law, is of the jury; and the consequence is, that when a 
case has been submitted to a jury, there it must remain 
until it has been decided by them, or is withdrawn from 
their consideration, not at the will and pleasure of the 
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court, but under circumstances justified by the law.—Ma- 
hala v. The State, 10 Yerger, 235. 

8. When a jury is empanneled for the trial of an indict- 
ment, the defendant then acquires new rights, which the 
court will protect, (not disregard, as in this case.) When 
once put on his trial, and a jury sworn for that purpose, it 
is his right to have them pass upon his case. Their verdict 
will be a bar to another indictment for the same offense ; a 
nolle proseqgui will not. He is entitled to his bar. The at- 
torney-general, finding his evidence insufficient, might dis- 
continue for the purpose of commencing another prosecu- 
tion, and then subjecting the defendant to another trial. 
This the law will not permit. In this stage of the proceed- 
ings, a nolle prosequi can not be entered without the con- 
sent of the defendant.—Commonvwealth v. Tuck, 20 Pick. 
356; Mount v. The State, 14 Ohio, 295. This case is ex- 
actly analogous to the one at bar, so far as the right to nol. 
pros. is concerned. 

In every trial of an indictable offense, it is an indispen- 
sable part of the proof, to be furnished by the State, that 
the offense was committed in the county in which it is 
charged in the indictment to have been committed.—Solo- 
mon v. The State, 27 Ala.; Brown v. The State, 27 Ala. 27. 


JosHua Morse, Attorney-General, contra. 


PETERS, J.—The appellant, Grogan, was indicted in 
the circuit court of Wilcox county, on the 28th day of May, 
1868, for an assault on Robert Hinton, with intent to mur- 
der him. This cause came on to be tried in said court, at 
the October term thereof, in 1869, when the defendant, hav- 
ing pleaded not guilty, went to trial, with a jury, on that 
plea. For the purpose of trying the said defendant, a jury 
of good and lawful men were duly sworn and empanneled 
by the court, “to try the issue joined.” The record then 
states that, “after the evidence had been gone through 
with, and the solicitor for the State had opened the case to 
the jury, and the counsel for the defendant, Grogan, had 
made their arguments to the jury, the counsel for the de- 
fendant, Grogan, having made their point of law to the 
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court, that the circuit court of Wilcox county had no juris- 
diction to try this cause,” and the point thus made was 
sustained by the court, “the solicitor, on behalf of the 
State, moved the court to enter a nolle prosequi in this ease, 
and further moved the court, that the defendant, Patrick 
T. Grogan, be bound over to appear at the next term of 
the city court to be held in and for the county of Dallas, 
in the State of Alabama, to answer such indictment as may 
be found against him by the grand jury of the circuit court 
of said Dallas county.” To these motions the defendants 
objected, and insisted, “that the jury be required to render 
a verdict in said cause.” These motions being heard, and 
argument thereon being had before the court, they were 
granted, and a nolle prosequi was entered by the court 
against the consent and objection of the defendant, said 
Grogan. Andsaid Grogan was thereupon required by the 
court to enter into bond, with security, in the sum of five 
hundred dollars, conditioned that he appear at the next 
term of the circuit court of said county of Dallas, and from 
term to term thereafter until discharged by law, to answer 
the offense of assault with intent to murder. Said bond 
being given as required, said defendant was discharged by 
the court. The court then further ordered, that the clerk 
of the circuit court of Wilcox county forward to the clerk 
of the circuit court of Dallas county a certified copy of 
the judgment and proceedings in the case, which had been 
entered in said circuit court of Wilcox county. These 
were recitals made in the judgment of nolle prosequi. 
There was also a bill of exceptions taken by the defend- 
ant on the trial, which shows the same facts as those set 
out in the judgment of the court above recited ; and also, 
that after the cause had been submitted to the jury, and 
all the testimony had been closed and the cause partly ar- 
gued by counsel on both sides, “the State moved to enter 
a nolle prosequi, and to bind the prisoner over to answer the 
same charge in Dallas county. To this motion the prisoner 
objected, and insisted that the jury be allowed to pass upon 
the case, and to return a verdict of guilty or not guilty.” 
The court sustained the motion, and refused to permit the 
jury to bring in a verdict, and discharged them, and bound 
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the defendant over to answer the same charge in Dallas 
county. ‘To all which the defendant excepted, and reserved 
the same in his bill of exceptions. 

From this judgment of the court below the said defend- 
ant, Grogan, has appealed to this court, and he here assigns 
the proceedings in the court below for error; and also 
moves this court for a mandamus, or other proper writ, “to 
the end that the supreme court will direct the discharge of 
the said Patrick T. Grogan, as upon a final trial and ac- 
quittal on the issues joined on the indictment in the circuit 
court of Wilcox county.” 

It also appears from the bill of exceptions, that there 
was some testimony offered by defendant, that the offense 
with which the defendant below was charged, had been 
committed in the county of Dallas, and not within a quar- 
ter of a mile of the boundaries of the two counties of Dal- 
las and Wilcox; and also, some testimony offered by the 
State, showing that the offense was committed within a 
quarter of a mile of said boundaries. 

At the last term of this court, the validity of section 3945 
of the Revised Code was considered. It was then declared 
to be a constitutional law; and we have not since dis- 
covered any sufficient reason why that determination should 
not be adhered to. We are, therefore, satisfied with that 
exposition of the law, and it is here now again affirmed. 
Hill v. The State, at June term, 1869; Const. Ala. of 1867, 
§8; Revised Code, § 3945. 

The constitutional guaranty against a second trial for 
the same offense is in these words, to-wit: “ No person 
shall, for the same offense, be twice put in jeopardy of life 
or limb.” —Const. Ala. 1867, art. 1, § 11. 

The question of difficulty is to ascertain when this 
jeopardy begins ; because, until it does begin, it can not be 
said to exist, and the constitutional protection can not be 
invoked. Happily, the embarrasment that once encumbered 
this question has been long since removed. At an early 
day in the judicial history of this State, this court settled 
the law to be, that “the unwarrantable discharge of a jury, 
after the evidence is closed, in a capital case, is equivalent 
to an acquittal.”—Ned v. The State, 7 Por. 187, 203, This 
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decision is in conformity with the law as settled at this day. 
A recent and carefully prepared work upon the subject of 
criminal law, lays down the rule in the following terms: 
‘“‘ But when, aceording to the better opinion, the jury, be- 
ing full, is sworn and added to the other branch of the 
court, and all the preliminary things of record are ready 
for the trial, the prisoner has reached the jeopardy from 
the repetition of which our constitutional rule protects him. 
During the trial, the prosecuting officer is not authorized 
to enter a nolle prosequi ; or, if he enters it, even with the 
consent of the judge ; or, if he withdraws a juryman, and 
so stops the hearing, the legal effect is an acquittal.” — 
1 Bish. Cr. Law, §§ 856, 858, (8d ed. 1865.) Such a pro- 
cedure as that shown by the record in this case entitles the 
defendant to have a verdict of not guilty returned by the 
jury, and he can not be again brought into jeopardy for 
the same offense.—1 Bish. Cr. Law, § 858, and notes; The 
State v. Slack, 6 Ala. 676; Cobia v. The State, 16 Ala. 781 ; 
McAuley v. The State, 26 Ala. 135. 

Here the jury was regularly sworn and empanneled, the 
defendant went to trial on his plea, the evidence was closed 
on both sides, and the argument for the defense was fin- 
ished. The trial was then stopped, and a nolle prosequi was 
entered without the consent of the defendant and against 
his objection. Under such a state of facts, the discharge 
of the jury was an acquittal of the defendant. This is 
the law, and it must be enforced. The defendant should 
have been discharged as soon as the nolle prosequi was en- 
tered. The court erred in failing to doso. And, as he 
can not be again tried for the same offense, to answer 
which he was bound over to appear at the Dallas circuit 
court, the proceedings in the court below are reversed, back 
to the judgment of nolle prosequi, and it is ordered and ad- 
judged by this court, that the appellant, said Patrick T. 
Grogan, the defendant below, be discharged from further 
prosecution upon the charge of assault on said Robert 
Hinton, with the intent to murder him, said Hinton, as 
made and set forth in said indictment, found in said circuit 
court of Wilcox county, on said 28th day of May, -1868, 
and herein above referred to. 
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There will be no need for a mandamus if the order of 
the court in its judgment in this case is obeyed, as it doubt- 
less will be. Therefore, the questions arising on a consid- 
eration of the motion for that writ are not discussed in this 


opinion. 





MOORER vs. THE STATE. 


[INDICTMENT FOR GRAND LARCENY. } 


1. Charge to jury; what should be given, on trial of defendant, where the 
evidence is chiefly circumstantial.—On the trial of an indictment for grand 
larceny, where the testimony against the accused is chiefly circumstan- 
tial, a charge asked by the prisoner, ‘‘that innocence should be pre- 
sumed, until the case proved against the prisoner, in all its material 
circumstances, is beyond any reasonable doubt; and that the evidence 
ought to be strong and cogent, to find the defendant guilty as charged,” 
is proper, and should be given. 


ArpEAL from the Circuit Court of Wilcox. 
Tried before the Hon. P. O. Harper. 


The facts are stated in the opinion. 


JoHN McCaski11, for appellant. 
JosHua Morsg, Attorney-General, contra. 


[No briefs were filed in this case. ] 


PETERS, J.—This is an appeal from the circuit court of 


Wilcox county. 
The appellant was indicted for grand larceny, at the 
spring term of the circuit court of Wilcox county, in 1869. 


On the trial of this indictment, which occurred on the 4th . 


day of November, 1869, the accused was convicted and 
sentenced to confinement in the penitentiary for two years. 
From the bill of exceptions taken on the trial, it appears 
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that it was proven on behalf of the prosecution, that P. D. 
Burford, about the last of November, 1868, missed his buck 
sheep, which was valued at one hundred and twenty-five 
dollars. And the witness says he “remained quiet for 
about three weeks, and then, while in search of goods 
missed out of his own warehouse, he found the hide of his 
buck sheep in defendant’s house ;” and “there was no one 
in the neighborhood but himself and Mr. Cook who owned 
sheep.” 

It does not appear that the sheep was proven to be of 
any value. But the bill of exceptions does not purport to 
set out all the evidence adduced on the trial. It is pre- 
sumed that this proof was made. 

The accused does not show that he offered any testimony 
on the trial, but he asked the court to charge the jury on 
the evidence thus offered: “That innocence should be 
presumed, until the case proved against the prisoner in all 
its material circumstances is beyond any reasonable doubt, 
and that the evidence ought to be strong and cogent to 
find the defendant guilty as charged.” 

The proofs in this case were all circumstantial. The 
sheep was only missed. The owner did not know that it 
had been stolen, or even that it was dead; except as he 
inferred this from the skin, which he swore was the skin 
of the sheep. But this he could only do from the looks of 
the skin and the character of the wool and its size. These 
facts all might have exhibited these appearances, and yet 
the sheep might not have been stolen by the defendant. 
Again, the only evidence of guilt was the possession of 
the hide. The possession was only prima facie evidence of 
guilt. It was a fact from which guilt might be legitimately 
inferred. It might, unexplained, have afforded grounds 
for a strong presumption of guilt against the accused, but 
no more. Under such a state of proof the charge was a 
proper one, and should have been given. It announced an 
admitted principle of law, and the accused was entitled to 
the full benefit of it, be that much or little. It was a 
humane caution to the jury which has ever been encour- 
aged by the law.—Patterson v. The State, 21 Ala. 571; 








JANUARY TERM, 1870. 17 
Gibson v. The State. 








Ogletree v. The State, 28 Ala. 693 ; Dave v. The State, 22 
Ala. 23; 1 Gr. Ev. § 35; 3 Gr. Ev. §§ 30, 31. 

For the error above pointed out the judgment of the 
court below is reversed, and the cause is remanded ’for a 
new trial, and said Moorer will be kept in custody until 
discharged by due course of law. 





GIBSON vs. THE STATE. 


[INDICTMENT FOR PERJURY. ] 


1, Application for habeas corpus ; oath of facts other than those required 
by statute, immaterial on.—On an indictment for perjury, the oath of 
the accused, that ‘‘ he is the father and proper custodian of Catharine, 
or Kate, a colored girl,” made upon an application for a writ of habeas 
corpus, to enquire into the imprisonment or restraint of said Catharine, 
though false, is not enough to sustain a conviction for perjury on said 
oath. Such oath is immaterial on such application ; it is not one of 
the jurisdictional facts required by statute. 

2. Habeas corpus; applicant for writ, how must proceed.—An applicant 
for a writ of habeas corpus must proceed by petition, which must be 
signed by the party applying for the writ, or by some person in his 
behalf ; and the petition must be verified by the oath of the applicant, 
to the effect ‘‘that the statements therein contained are true, to the 
best of his knowledge, information and belief,” and if any other state- 
ment, than those required by law, be introduced in the petition, they 
can not, though false, be made matter of substance, so that perjury 
may be assigned of an oath verifying said petition. 

3. Defendant ; when will be discharged on reversal.—If the matter alleged 
in such petition may be stricken out as immaterial, and there is nothing 
else of the oath left, the cause will not be remanded, but the defendant 
will be discharged on reversal.—Revised Code, § 4316. 


Apprat from the circuit court of Pike. 
Tried before Hon. J. McCates WIEy. 


The facts are fully stated in the opinion. 


Tuos. G. Jones, and J. D. Garpner, for appellant.—The 
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demurrer to the indictment should have been sustained. 
Section 4262 of the Code prescribes what statements a 
petition “must contain”; what is material on such appli- 
cation is thus fixed by law. All other statements may be 
left out of the petition, or if in it, may be stricken out, and 
still leave the petition perfect. Any thing which may be 
stricken out of a petition or pleading, and still leave it 
perfect, is surplusage, and not material. Oath as to mere 
surplusage and immaterial statements can not support a 
conviction, or even an indictment, for perjury. 

The “issue” on a petition for habeas corpus, is the ex- 
istence of the facts required by § 4262, as pre-requisites for 
the issuance of the writ. The statement of Gibson, under 
oath, that “he was the father and proper custodian of 
Kate,” &c., sheds no light upon the existence of the facts 
required by § 4262, whatever relevancy and materiality 
such statement might have had on the return of the writ, 
when the illegality of the detention would have been the 
issue. 

White v. The State, 1 Smedes & Marshall, Miss. Rep. 
p- 156, is identical with the case at bar, and is decisive of 
it. The facts of that case are very similar to this, and 
it fully sustains the above argument. 

It seems to be the current of authorities, that where a 
statute makes the existence of certain facts and oath 
thereof, the only pre-requisites to demanding a right, oath 
of other facts in connection therewith, however false, is 
not perjury, but “will be treated as impertinent, and as 
mere surplusage.”—State v. Helle, 2 8. C., case 290, p. 8, 
and authorities there cited ; Silver v. State, 17 Ohio, (Gris- 
wold,) 368, and authorities there cited ; cases cited in State 
v. Gallimore, 2 Iredell, R. 374. 

The oath required to be administered on an application 
for habeas corpus is fixed by statute, which requires the 
applicant to swear that the statements of the petition are 
true, ‘to the best of his knowledge, information and be- 
lief.” This oath, in the absence of proof to the contrary, 
this court is bound to presume was administered. The 
indictment is defective in not averring that Gibson “ well 
knew to the contrary.” This was necessary at common law, 
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and as to cases of this kind the statute has not dispensed 
with it. The oath, “contrary to affiant’s belief,” is an 
essential element to constitute perjury on an oath of this 
sort. The two forms in the Code apply to cases where 
witnesses swore falsely on trials in criminal and civil cases. 
See Leav. The State, 3 Ala. 602; 2 Russ. Crim. Law, 597. 

In North Carolina, where the statutes as to indictments 
are substantially the same as ours in every particular, the 
supreme court says: “ After the very many adjudications 
which have been had on the statutes, it must be regarded 
as being now completely settled, that it does not supply 
nor remedy the omission of a distinct averment of any 
fact or circumstance, which is an essential constituent of 
the offense charged.”—State v. Gallimore, Iredell, 2 Law 
Rep. N. C., p. 376. In this case seven previous decisions 
on this point are cited and re-affirmed. 

The indictment is defective both at statute and common 
law. 

The authority for indictments of this kind, is found in 
§§ 3558, 4139, Revised Code. There are only two forms of 
indictments for perjury in the Code—forms 44 and 45, p. 
812. If this indictment stands at all, it must stand on the 
two sections and forms referred to above—it is certainly 
fatally defective at common law. Both forms of indict- 
ments are careful and explicit in showing the character in 
which the indicted person appeared in the proceedings about 
which the perjury was committed. One form says, “A. B., 
in his examination as a witness” ; the other on application 
for a continuance, &c., in which said “ A. B. was defendant.” 
In the indictment in this case it does not appear in what 
character Gibson appeared. Was he the applicant, or was 
he simply a witness on whose affidavit some other person 
based an application? It is always important to a review- 
ing court, to know the character in which the indicted 
person appeared in the proceedings about which the per- 
jury is alleged. The interest of a party is often times 
weighty enough to determine, in connection with other 
facts (not sufficient alone,) the animus of a witness. The 
indictment is too vague and loose to authorize a conviction 
on it, even if the accused were ever so guilty. It would 
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be a dangerous innovation on the forms which are essen- 
tial to the uniform and proper administration of justice.— 
Holton v. State, (Archer & Hogue,) 2 Florida, from bottom 
page 499, to middle page 500. 

The same court says: “It is much easier to require the 
observance of the mandates of the law, than to determine 
in what cases they may be safely dispensed with.”— Holton 
v. State, supra. 

“An indictment can take nothing intendment.”—Seay 
v. State, 3 Stewart, p. 130; Stanton v. State, 6 Yerger, Tenn. 
p- 633 ; 2 Chit. C. L., 287, 482 ; Coleman v. State, 3 Porter. 

For aught that appears from this indictment, the facts 
sworn to may have been the applicant’s idea of the law of his 
case. A person may be the father, and yet not the proper 
custodian of a child—he may have been removed by an 
order of court from control or custody of his child—or 
may have parted with the control of the child by appren- 
ticing him out ; in either event he would not be the “ proper 
custodian.” The indictment should negative both aver- 
ments. One might be true and the other false. To sustain 
@ conviction in this case, the falsity of both should have 
been averred and proven. It is not perjury to swear to a 
mistaken view of what the law is. An indictment and 
conviction on an indictment, which, when all of its aver- 
ments, except those of law, are admitted, still admits of 
any doubts as to the indicted person’s innocence, are de- 
fective. 

As to presumptions court will make in cases like this, 
see Thrift v. State, 30 Indiana Reports, p. 42. 

If the views here presented as to the immateriality of 
the false oath are sustained, no further proceedings can be 
had on this prosecution, and appellant must be released 
by this court.—§ 4316, White v. State, supra; Allan v. The 
State, 40 Ala. 334. 





JosHuA Morse, Attorney-General, contra.—(No brief on 
file.) 


PETERS, J.—Thaddeus Gibson was indicted for per- 
Jury at the spring term, 1869, of the circuit court of Pike 
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county. The indictment contained but a single count. 
The charge was in the following words, to-wit: 

“The grand jury of said county charge, before the find- 
ing of this indiciment, that 7'’haddeous Gibson, on an appli- 
cation to Willis C. Wood, judge of the probate court in 
and for Pike county, and State of Alabama, for a writ of 
hibas corpos, to be directed to one William Bragg, com- 
manding him, the said Bragg, to produce the body of one 
Catharine, or Kate, before said Willis C. Wood, judge of 
the probate court as aforesaid, bein duly sworn by said 
Willis C. Wood, judge of probate as aforesaid, who had 
authority to administer such oath, /aulcely swore that he is 
the farther and proper custodian of Catharine, or Kate, a 
calored girl ; the matter so sworn to being material, and the 
oath of Thaddeous Gibson, in relation to such matter, bein 
wilfully and corruptly /aulce, against the peace and dignity 
of the State of Alabama.” Doubtless, the misspelling in 
this charge is due to the misprision of the clerk who tran- 
scribed the record. 

The trial in this case took placa on the 21st day of Sep- 
tember, 1869, and at the trial the accused demurred to the 
indictment. This demurrer was overruled by the courts 
and the prisoner excepted to the overruling of his demurrer, 
and the exception is made a matter of record ; thereupon, 
the defendant pleaded not guilty, and went to trial upon 
that issue. The jury found the issue against him, and re- 
turned into court a verdict of guilty. The court then sen- 
tenced the accused to the penitentiary for three years, and 
gave judgment against him for the cost of the prosecution. 
From this sentence and judgment the said Gibson appeals 
to this court, and here assigns for error the overruling of 
the demurrer to said indictment. 

This indictment was found and drawn up under the au- 
thority of §$ 3558 and 4139 of the Revised Code of this 
State, and it is formed on the precedent given in the forms 
of indictments laid down in the same Code.—Revised Code, 
§§ 3558, 4139, p. 812, No. 45; ib. § 4142. 

The matter on which the perjury is assigned grew out 
of an application for a writ of habeas corpus, made to the 
judge of the probate court of Pike county, for the purpose 
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of inquiring into the cause of the imprisonment or restraint 
of “ Catharine, or Kate, a colored girl, by William Bragg.” 
This application could only be made by petition signed by 
the party himself, for whose benefit it was intended, or by 
some other person on his behalf; and the law requires that 
it must be verified by the oath of the applicant, to the 
effect “that the statements therein contained are true to 
the best of his knowledge, information and belief.” And 
the statute goes on to require that this “petition must 
state, in substance, the name of the person on whose be- 
half the application is made ; that he is imprisoned or re- 
strained of his liberty in the county; the place of such 
imprisonment, if known; the name of the officer or person 
‘by whom he is so imprisoned, and the cause or pretense 
of such imprisonment ; and if the imprisonment is by vir- 
tue of any warrant, writ or other process, a copy thereof 
must be annexed to the petition, or the petition must allege 
that a copy thereof has been demanded and refused, or 
must show some sufficient excuse for the failure to demand 
a copy. —Revised Code, §§ 4260, 4261, 4262. 

Some one of these several particulars are the only state- 
ments that could be material on an application for a writ 
of habeas corpus. They are the jurisdictional facts upon 
which the court acts. If the petition set forth more than 
these, it contains what is unnecessary ; therefore, it is im- 
material.—Gould PI. ch. 3, § 186. 

_The matter sworn to, which is alleged to be false in the 
indictment, is, that Gibson “is the father or custodian of 
Catharine, or Kate, a colored girl.” Most clearly this is 
not in any sense one of the statements required or author- 
ized in a petition for a writ of habeas corpus. It was, 
therefore, wholly irrelevant and immaterial, and may have 
been stricken out. Perjury cannot be predicated upon it, 
however false it may be; and if it is stricken out there is 
nothing left of the oath.— White v. The State, 1 Smedes & 
Marsh. 156. The statute requires that the false oath or 
affirmation for which one can be convicted of perjury must 
be wilfully and corruptly made “in regard to any material 
matter or thing upon any oath authorized by law.” —Revised 
Code, § 3557. And the matter must constitute, to some 
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degree, or in some manner, “the substance of the pro- 
ceedings,” in which the oath has been taken, and must be 
so stated in the indictment.—Revised Code, § 4139. This 
court know that the formula of words used in this indict- 
ment is no part of the statements required in a writ of 
habeas corpus, and, consequently, it could not be a material 
part of the oath used in verification of such a petition.— 
Revised Code, §§ 4161, 4162; 1 Smedes & M. 156, supra. 
The indictment is, therefore, wholly insufficient. And the 
court below erred in overruling the defendant’s demurrer ; 
and for this reason the judgment of conviction must be 
reversed. 

Besides, it will be doubted whether an assignment of per- 
jury, made, as has been one in this indictment, is sufficient 
as to form, waiving the objection as to substance. It has 
been decided in the courts of Great Britain, upon a statute 
very similar to ours, that it is necessary that the indictment 
should expressly contradict the matter falsely sworn to by 
the defendant ; and a general averment that the defendant 
falsely swore upon the whole matter of the oath, is not 
sufficient. The indictment must proceed, by particular 
averment, to negative that which is false. The whole oath 
may be set forth in order to make the rest intelligible, 
though some of the circumstances had a real existence ; 
but the word falsely does not import that the whole is false, 
and when the perjury comes to be assigned, it is not neces- 
sary to negative the whole, but only such parts as the 
prosecutor can falsify, admitting the truth of the rest. 
And if the defendant swore only to his belief, it will be 
proper to aver that he “well knew” the contrary of what 
he swore to be true.—2 Russ. on Cr. 643, (marg.) ; Rex v. 
Perrott, 2 M. & S. 385, 390, 391, 392; 2 Russ. on Cr. 597; 
The State v. Lea, 3 Ala. 602. 

Here the applicant for the writ of habeas corpus was 
only required to swear to the truth of the statement set 
forth in his petition, “to the best of his knowledge, in- 
formation and belief.” —Revised Code, § 4261. This is the 
oath that the court must infer was the oath administered 
tothe accused. The indictment, then, ought tohave averred 
that it was false in one or all of these particulars. But 
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the oath alleged in this indictment is not such an one as 
perjury can be assigned upon it. It is, therefore, unneces- 
sary to remand the cause and keep the appellant for a new 
trial, as no new trial can be had on this indictment.—Re- 
vised Code, § 4316; 1 Smedes & M. 156, supra. 

The judgment and sentence of the court below is re- 
versed ; and the defendant will be discharged from further 
prosecution in this behalf. 





WILLIAMS vs. THE STATE. 


[INDICTMENT FOR BIGAMY. ] 


1. Bigamy ; lawful wife not competent witness against husband on trial on. 
In a prosecution for bigamy, the first and true wife can not be admitted 
to give evidence against her husband. 

2. Same; jurisdiction of offense—The local jurisdiction of bigamy is in 
the county where the defendant married or cohabited with the second 
wife. 

3. Marriage, contracted through fear of imprisonment; when not void.— 
Marriage contracted through fear of imprisonment is not void, when 
the fear was not imposed as an inducement to the marriage, but arose 
from the arrest and prosecution of the party for bastardy. 

4. Cohabitation ; is evidence of what ; what can not affect.—Cohabitation is 
evidence of marriage, but it can not make a void marriage valid. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. C. F. Mouton. 


Williams, the appellant, was indicted at the June term, 
1869, of the city court of Mobile, for bigamy; went to trial 
on the plea of “not guilty,” was found guilty, and sen- 
tenced to the penitentiary for two years. 

The evidence, as shown by the bill of exceptions, was as 
follows: Sarah Coleman testified, that she was married to 
defendant in Mobile county, Ala., by McCormick, a justice 
of the peace, in April, 1869, the defendant at that time be- 
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ing arrested, on her affidavit, on a charge of bastardy ; 
that defendant was willing to marry her; that in May, 
1869, she had defendant arrested again, on a charge of 
bigamy, and that while the defendant was in arrest at the 
office of the justice of the peace, he voluntarily stated that 
“he had been married to Pauline Dyer, at Uniontown, but 
did not state whether Uniontown was in or out of this 
State, and witness did not know where Uniontown was; 
that Pauline Dyer was now living in this State, and was 
present at the J. P.’s office at the time defendant was ar- 
rested for bigamy ; that defendant lived with witness about 
a month after her marriage, he going home with her imme- 
diately after the marriage.” 

McCormick, the justice of the peace referred to in the 
testimony of witness, Sarah Coleman, testified, “that upon 
complaint of said Coleman, in April, 1869, he issued a war- 
rant for the arrest of defendant, on a charge of bastardy, 
and when defendant was in custody, he read to him a law, 
requiring defendant to be sent to jail, or give $1,000 bond, 
or marry Sarah Coleman ;” that he immediately married 
the defendant and said Coleman, defendant still being in 
custody, and immediately after the marriage released him ; 
that on the second arrest, when defendent was before him 
in May, 1869, on a charge of bigamy, “ defendant admitted 
that he had married Pauline Dyer, in Clarke county in this 
State, and that defendant said that he thought he hada 
right to marry again by going out of the county.” 

Bates, the constable, after testifying to the arrest of the 
defendant, as before stated in the testimony of the wit- 
nesses, Coleman and McCormick, testified, that defendant, 
while a prisoner, said he would marry Sarah Coleman, 
which he did, voluntarily ; that witness went with him to 
get some money to buy a license; that he went with de- 
fendant to the probate judge’s office, and obtained the li- 
cense; that on the second arrest, before stated, witness 
heard defendant, while he was a prisoner, say that he had 
been married to Pauline Dyer; that defendant did not say 
where he married defendant, but only that he married her 
“up the river, and out of this county.” 

3 
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The prisoner objected to the admissions or confessions, 
made by him, being received, and moved to exclude them, 
but his motion and objections were overruled, and defend- 
ant excepted. 

William Young, Aggie Simpson, and Robert Childs, de- 
fendant’s witnesses, testified, that they were standing on 
the side-walk in front of ’squire McCormick’s office, and 
witnessed the marriage between defendant and Sarah Cole- 
man; that defendant refused to marry her; that he said 
no during the performance of the entire ceremony, in an- 
swer to all auestions put to him by the ’squire in regard to 
the marriage ; that ’squire McCormick went on marrying 
them any how, not regarding defendant’s refusals. 

One of the above witnesses testified, that McCormick 
told the defendant he must marry Sarah Coleman or go to 
jail; that defendant wanted to get a lawyer, and defendant 
refused to let him get one. 

There was some testimony on the part of these witnesses, 
that defendant staid with them for two or three days imme- 
diately after the marriage, but that after those two or three 
days they had frequently seen defendant at Sarah Cole- 
man’s house. One or two of these witnesses also testified, 
that the ‘squire married defendant and Sarah Coleman 
“out of a book.” 

McCormick, on being recalled, testified, that he had not 
married them “out of a book,” but that one hour and a 
half before the ceremony, he read defendant some law out 
of a book, as stated in his direct examination ; that he did 
not see defendant’s witnesses when he performed the cere- 
mony, and that they were not present. 

It was admitted by the State, that there was no place in 
Mobile county called Uniontown; and by the defendant, 
that there was and is such a place in the State. 

The foregoing was all the evidence. 

The solicitor for the State asked the court to charge the 
jury, “that if they believed that defendant cohabited with 
Sarah Coleman, and lived with her as his wife after the 
marriage, that this would amount to a ratification of the 
marriage, and counteract the want of consent at the time.” 
The court gave the charge, qualified with the remark to the 
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jury, ‘‘that cohabitation, of itself, would not render a void 
marriage valid ; that the jury might look to the evidence of 
cohabitation as a circumstance of the case, in determining 
in their own minds whether the marriage was valid or not, 
and only to this extent was the charge given.” The defend- 
ant excepted to the charge as given. 

Defendant then asked the following charges: 

“1, Upon the evidence, defendant is entitled to an ac- 
quittal. 

“9. Unless there was evidence that the marriage of de- 
fendant with Pauline Dyer was consummated in this county, 
the jury should acquit. 

“3. If the defendant was induced by fraud, or by fear 
of imprisonment, to consent to the marriage with Sarah 
Coleman, and did not freely and voluntarily consent to the 
marriage, the first marriage was void. 

“4, In determining whether the marriage with Sarah 
Coleman was voluntary, they should consider the condition 
of the accused at the time, as to his being a prisoner at the 
time, and his fear of being sent to jail ” 

The court refused each and all of these charges, and the 
defendant excepted. 


Posey & Tompkins, for appellant, assign the following 
errors: First, in admitting his declarations as to the second 
marriage ; and, second, in the refusal of the charges asked. 

The admission of the confession as to the second mar- 
riage, is open to two objections. The law presumes that 
confessions are involuntary, and this ptesumption must be 
overcome by evidence that they were voluntary.—Bill Mi- 
ler v. The State, 40 Ala. 54. There was no such evidence. 
And declarations are not admissible to prove a second mar- 
riage; the first marriage may be proved by the declarations 
of defendant, and cohabitation.—Langtry v. State, 30 Ala. 
536. But the first marriage is only a matter of induce- 
ment, and not acrime. And it is a vexed question, even 
to its admissibility, to prove a first marriage. But the sec- 
ond marriage being the crime, it must be proved by other 
evidence. 

The court erred in refusing the first and second charges. 
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There was a total failure of evidence as to the venue. This 
is indispensable in all cases.—Constitution, art. 1,§10; Old 
Code, § 3514; Frank v. State, 40 Ala. 12; Green v. State, 
41 Ala. 419; Shep. Dig. page 20, and cases cited ; Whar- 
ton’s Amer. Crim. Law, (4 ed.) 2627. 

The court erred in refusing the third charge. Sucha 
marriage is utterly void.—2 Kent’s Com. 76. Also, in re- 
fusing the fourth charge. The circumstances of a party at 
the time of doing an act, are evidence for or against him, 
to show his motive. 


JosHuA Morse, Attorney-General, contra. 


B. F. SAFFOLD, J.—The indictment charged that the 
defendant, having a wife then living, unlawfully married 
Pauline Dyer. 

If he was guilty of the crime charged, the evidence shows 
that it was because of his former marriage with Sarah 
Coleman. She was used as a witness for the State, to 
prove her marriage with the defendant, as well as his con- 
fessions of having married the other. On a trial for biga- 
my, the first and true wife can not be admitted to give evi- 
dence against her husband.—Russell on Crimes, vol. 1, 
p. 218. 

The record professes to set out all the evidence. There 
was none that the defendant married or cohabited with 
Pauline Dyer, the second wife, in Mobile county. There- 
fore, the first charge asked by the defendant, that upon the 
evidence he was entitled to acquittal, ought to have been 
given.—Revised Code, $§ 3599, 3941; Constitution, article 
1,§ 8. 

The second charge asked by the defendant was errone- 
ous, because it was immaterial whether the second mar- 
riage occurred in Mobile county or not, if there was cohab- 
itation there. 

The third charge asked by him was also properly refused, 
because the fear under which the defendant was supposed 
to be, was not imposed as an inducement to his marriage 
with Sarah Coleman, but arose from his arrest and prose- 
cution for bastardy. In other respects it was abstract. 
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The fourth charge asked and refused, was the same in 
effect as the third, and objectionable for the same reasons. 

The charge asked by the solicitor ought to have been 
refused, for the reasons given by the court in explanation 
of it. Cohabitation, though evidence of marriage, can not 
make a void marriage valid. 

The judgment is reversed, and the cause remanded. 





CARTER vs. THE STATE. 


[INDICTMENT FOR DEALING IN OR SELLING TOBACCO WITHOUT LICENSE. } 


1. Dealer in tobacco ; word as used in the revenue law, defined.—A dealer in 
tobacco, within the meaning ot the revenue law—-one that is required to 
take out a license—is a person whose business, occupation, employment 
or vocation, is to dealin tobacco; in other words, a tobacconist. Itis not 
every one who sells tobacco that is required to take out a license, but 
only ‘dealers in tobacco.” 

2. Same; what sales of tobacco do not constitute a dealer in tobacco, within 
the meaning of the revenue law.—One who is engaged in carrying on a 
general dry-goods business as a merchant, and only has tobacco in 
small quantities, and by way of variety, in his general dry-goods busi- 
ness, sells it by the plug, is not a ‘‘dealer in tobacco,” within the 
sense and meaning of the revenue law, and is not, therefore, required 
to take out a license for that business. 

3. Same; intent of seller, how affects his conviction.—In such a case, the 
intent of the party is to be considered, and if in bad faith, under 
cover of his other business, and for the purpose of defrauding the 
revenue, he sells or trades in tobacco, then he should be convicted ; 
otherwise, not. 

4. Same; intent, how may be proven, and by whom determined.—The ques- 
tion of intention may be proven as we prove the intent of a party, 
where the intent to defraud enters into and is necessary to constitute 
the offense ; and the question of intent should be left to the jury under 
the evidence, aided by proper instructions from the court. 

5. Charge to jury ; what is improper in such a case.—A charge in such a 
case, that “if the jury believe the evidence, they must find the de- 
fendant guilty ;’ is improper ; such acharge should never be given, 
except in plain and palpable cases, where there is no room left for 
doubt. 
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APPEAL from the Circuit Court of Barbour. 
Tried before Hon. J. McCatesn Winey. 


The appellant, George Carter, was indicted at the spring 
term, 1869, of Barbour circuit court, for “ dealing in or 
selling tobacco, without license, and contrary to law,” &e. 

The agreed facts of the case were as follows: “The de- 
fendant, within the time covered by the indictment, being 
engaged in carrying on his own, a general dry-goods busi- 
ness, as a merchant in the city of Eufaula, in said county, 
and only having tobacco in small quantities, whilst his dry- 
goods business was large, by way of variety, in said dry- 
goods business, sold tobacco by retail, by the plug, and 
without license, and in no other way. This was all the 
evidence.” 

Upon this evidence, the court, at the request of the 
State, charged the jury, that “if they believed the evidence, 
they must find the defendant guilty,” to which charge de- 
fendant duly excepted. 


F. M. Woon, for appellant. 
JosHuA Morse, Attorney-General, contra. 


[No briefs came into the Reporter’s hands. ] 


PECK, C. J.—The 105th section of the revenue law 
enacts, “that it shall be unlawful for any person, firm, 
company or corporation to engage in, or carry on, any 
business or profession hereinafter mentioned, without first 
having paid for and taken out a license therefor, in the 
manner hereinafter provided. 

Section 112 enacts, “that the prices of licenses shall be 
as follows, to-wit’: It then proceeds to state for what busi- 
ness or profession to engage in, or carry on, a license must 
be taken out, and among these, “dealers in tobacco” are 
named. It is not every one that sells tobacco that is re- 
quired to take out a license, but only “ dealers in tobacco.” 

The language of said section 105 is, “shall engage in 
or carry on any business,’ &c. We think the common 
sense interpretation of the words “dealer in tobacco,” as 
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here used, must mean, that it is the business of the party, 
his usual occupation, employment, vocation. Now, the 
facts agreed upon, and on which the trial was had, are, 
that the appellant was a general dry-goods merchant, and 
only had tobacco,in small quantities, and by way of variety, 
in his dry-goods business, sold it by the plug. 

This being so, was he a dealer in tobacco, in the proper 
sense of this law? ‘To my apprehension, he was not. To 
be a dealer in tobacco, is to be a trader, a tobacco mer- 
chant. 

Was the appellant such a merchant? The evidence says 
he was a general dry-goods merchant. The sale of tobacco 
was not the principal business or employment of the appel- 
lant ; it was not a principal, or even a considerable part of 
his business. He kept but little tobacco, and sold it in 
very small quantities—sold it by the plug only; no doubt, 
as much for the convenience of his customers in his busi- 
ness of a general dry-goods merchant, as for the profits he 
might derive from it. We think the good or bad faith of 
the party, should be considered in settling such questions. 

If he was selling or trading in tobacco in bad faith, un- 
der cover of his other business, for the purpose of de- 
frauding the revenue, then he should be convicted ; other- 
wise, not. It should mainly be considered a question of in- 
tention, which may be proved and arrived at, as we arrive 
at the intent of a party, where the intent to defraud enters 
into, and is necessary to constitute an offense; and this 
question of intent should be left to be determined by the 
jury, under the evidence, in the case, aided by proper in- 
structions from the court. But such a charge as was 
given in this case, should never be given, except in plain, 
palpable cases, where there is no room left for doubt. 

Let the judgment be reversed, and the cause be remand- 
ed for a new trial. 
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DEPHUE vs. THE STATE. 


[INDICTMENT FOR MANSLAUGHTER. ] 


1. Reputation of physician who examined and testified as to wounds inflicted 
on deceased ; when admissible evidence on trial for manslaughter.—On the 
trial of a defendant for manslaughter, the reputation of the physician 
who examined the wound which caused death, and who proved its 
character and effect to the jury, is not a part of the issue, and is irrele- 
vant evidence on such trial, unless the reputation or capacity of the 
physician is assailed. 

2. Conviction ; when irrelevant evidence will reverse.—Under a general 
charge by the court, which rests the conviction on all the evidence de- 
livered before the jury, relevant or irrelevant, the conviction will be 
reversed, unless it appears from the record, that no conviction could 
be had otherwise than one which was certainly correct. 


Appeal from the City Court of Huntsville. 
Tried before Hon. W. H. Moore. 


Joseph DePhue was indicted and tried for manslaughter 
in the first degree, at the August term, 1869, of the Hunts- 
ville city court, found guilty and sentenced to the peniten- 
tiary for three years. 

The portion of the bill of exceptions, necessary to an 
understanding of the legal questions decided, is as follows : 
“The State introduced evidence showing that on the 2d 
day of July, 1869, in said county, an affray took place be- 
tween the deceased, Lemuel Hannah, and the defendant, 
in the course of which the deceased was stabbed by the 
defendant with a pocket knife, the blade of which was 
about half or three quarters of an inch in width, and from 
three and one-half to four inches in length. There was 
no conflict in the evidence as to the nature or size of the 
weapon with which the wound was inflicted. 

The State then introduced as a witness, one Abner L. 
Logan, who testified that he was and had been for a num- 
ber of years a practicing physician ; that as such, he was 
called to see the deceased, and saw him two or three hours 
after he was stabbed ; that the wound was inflicted on the 
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left side, just below the last true rib, and above the first 
false rib; that it was about one and one-half inches in 
length, and about three and one-half to four inches in 
depth, ranging upwards and penetrating the right lung. 
There was no conflicting evidence as to the description of 
the wound as here given, (then follows description of medi- 
cines, &c., used) ; that he stitched the wound, or put a stitch 
in it; that he probed the wound when he first saw deceased, 
and was satisfied that he would die, and therefore advised 


deceased’s father to remove him to his home, a distance of — 


twelve miles. The wound bled but little when he first saw 
deceased, and principally internally. 

There was evidence showing that the deceased was re- 
moved from the place where he was stabbed, to his father’s, 
a distance of twelve miles, over a road rather rough in some 
places ; that he was carried in an open spring wagon, with 
shucks thrown over the bottom of the bed, and a blanket 
and quilt spread over it for deceased to lie on; that it was 
about day-light in the morning of a very warm day in July, 
when the wagen with deceased started, and that he reached 
home between nine and ten o’clock in the morning, and 
lived about forty-eight hours thereafter ; that the deceased 
was in much pain on the way, and frequently changed his 
position from the bottom of the bed to the driver’s seat ; 
that after deceased reached his father’s, no physician was 
called to see him for more than twenty-four hours, though 
one lived within a mile. 

The defendant then introduced as witnesses, J. J. Dement 
and Ed. Anthony, who testified that they were and had 
been, for a number of years, practicing physicians; that 
they had been surgeons in the army, and had skill and ex- 
perience in the treatment of wounds; that the wound in- 
flicted on the deceased, as described above, was a danger- 
ous wound, though not necessarily fatal, but that if death 
was the result it should occasion no surprise ; that stitch- 
ing up such a wound entirely was not a good practice, al- 
though it might be proper to close it partly ; that the re- 
moval of the deceased, under the facts above stated, was 
very bad treatment, and could but result injuriously to the 
deceased. 
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These witnesses were not present when Dr. Logan was 
examined, and did not hear his testimony. Logan’s de- 
scription of the wound was repeated to them by the coun- 
sel for defendant, an 1 their opinions were given on the de- 
scription thus given. They both stated that a physician 
who probed such a wound in person, and who visited the 
patient on the succeeding day and carefully examined his 
symptoms, would be much better prepared to pronounce 
definitely as to the result of such a wound, than one who 
had never seen the patient, but heard the wound described ; 
that an intelligent physician, who had probed such a wound 
and visited the patient on the succeeding day and carefully 
examined his symptoms, might often be able to pronounce 
definitely as to the result. 

On cross-examination of the witness, Dr. Dement, the 
State inquired of him if he knew the witness, Logan, and 
how long he had known him, and if he was not a practicing 
physician, and how long he had been such; and then in- 
quired of said witness what was the reputation of said 
Logan as a physician. The defendant objected to the in- 
troduction of evidence of said Logan’s reputation as a phy- 
sician ; but the court overruled such objection, and defend- 
ant excepted. 

The witness testified, that Logan bore a good reputation 
as a physician; to the admission of which evidence the 
defendant objected, but the court overruled such objection 
and admitted the evidence, and defendant excepted. 

This was all the evidence relating to the nature of said 
wound, or its treatment, or the reputation of said Logan. 
The court charged the jury, at the instance of the State, 
“that if they believed, from the evidence, that death en- 
sued from the intentional application of unlawful force, 
though there may have been no specific intention to kill, 
and though the weapon used is not ordinarily calculated to 
produce death, the perpetrator is guilty of manslaughter 
in the first degree, under the statutes of this State, as he 
would be guilty of manslaughter at common law;” and 
defendant excepted. 








Waker & BrickeE.L, for appellant.—1. The admission 
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of the evidence, as to the reputation of the witness, Logan, 
as a physician, was erroneous.— Tullis v. Kidd, 12 Ala. 648 ; 
2 Phillips on Ev. C. and Head Notes, 762. 

2. The error in the admission of this evidence must 
work a reversal, unless the record affirmatively shows that 
the defendant could not have been injured by it.—Z'homp- 
son v. State, 20 Ala. 54. 

“The admission of irrelevant testimony will reverse, 
unless the record clearly shows that no injury could have 
resulted. It is not enough that the court is not’ able to 
discover injury ; it must see, and see clearly, that none could 
have resulted.” —F'rierson v. Frierson, 21 Ala. 555. 

In Shields & Walker v. Henry & Mott, 31 Ala. 53, it is 
said, “the rule is settled in this State, that if illegal evi- 
dence is admitted against the objection of the adversary, 
nothing less than explicit direction to the jury to disregard 
such evidence, will cure the error. 

3. The rule in this State, is, that error raises the pre- 
sumption of injury, and unless that presumption is clearly 
rebutted by the record, must reverse the judgment.—See 
authorities collected ; Shepherd’s Dig. 568, § 83. 

The court will, in a criminal case, involving the liberty 
of the citizen, hesitate to affirm that he has not been pre- 
judiced by the admission of illegal evidence. There was 
some purpose prejudicial to the accused to be accomplished, 
or the State would not have offered the evidence, and 
against his objection pressed its admission. It may have 
been designed to induce the jury to accord a degree of 
evidence to Logan’s evidence, to which his manner of tes- 
tifying would not have entitled it. Without his evidence, 
it is apparent, a conviction of the appellant could not have 
been obtained. The evidence objected to may not have 
been corroboratory of the facts stated by him, but throws 
his reputation as a physician into the scale, to add weight 
to his statements. If the evidence had been of his repu- 
tation as a man, it would have been inadmissible, unless 
he had been impeached, and his reputation as a physician 
is equally irrelevant. Such evidence not only confuses the 
jury, diverts their attention from the real issues, but sub- 
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jects them to be influenced by considerations which should 
not enter into their verdict. 

4, The affirmative charge of the court is expressed in 
the language of the first head note, McManus v. State, 36 
Ala. 285. We respectfully submit, it is not a correct ex- 
position of the law of this State. 

Under our statute, manslaughter is divided into degrees, 
known as manslaughter in the first degree, and man- 
slaughter in the second degree—the first, punishable by 
imprisonment in the penitentiary—the other, by fine and 
imprisonment in the county jail, or a sentence to hard 
labor for the county. The distinction between the two, is 
not that stated in McManus’ case—the distinction between 
an unlawful accidental killing, and killing by the inten- 
tional application of unlawful foree—but it is the distinction 
between an unlawful intentional killing, and an unlawful acci- 
dental killing. 

Our Penal Code constitutes an entire system, and among 
its avowed objects is a mitigation of the severity of the 
common law, and an adaptation of punishment to the de- 
gree of criminality, not attainabie under the rigid rules of 
the common law. Thus, at common law, all murders, how- 
ever differing in criminality, were subjected to the same 
punishment. Manslaughter, whether denominated volun- 
tary or involuntary, was visited with punishment of the 
same character. The Penal Code divides murder into de- 
grees, and the controlling distinction is in the criminality 
of intent. Wilful, deliberate, premeditated murder, in- 
dicative of deeper depravity and darker malignity than 
a killing maliciously only, is punishable, or may be, 
capitally, while the latter is not. If the “proof be 
evident, or the presumption great,” of the defendant's 
guilt of murder in the first degree, he is not entitled to bail. 
However clear may be his guilt of murder in the second 
degree, he is bailable of right. Such is the law of murder 
in this State, and we see that the change in the common 
law, produced by legislation, is an adaptation of punish- 
ment to the degree of criminal intent—making the intent 
with which the act is done, the measure of its criminality. 
Such being the change produced by legislation, in refer- 
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ence to murder, if the same legislation extends to and em- 
braces manslaughter, it is but fair to presume, the same 
change would be produced, and the same legislative intent 
prevail in reference to that character of homicide. This 
presumption ripens into a conclusion, if the language em- 
ployed by the legislature is significant of such an intent. 
“ Manslaughter, by voluntarily depriving a human being of 
life, is manslaughter in the first degree ; and manslaughter, 
committed under any other circumstances, is manslaughter 
in the second degree.” If the legislature had intended to 
observe and preserve the common law distinction, they 
would have adopted the well known and familiar common 
law terms—voluntary and involuntary manslaughter, and 
prescribed the punishment of each. But instead of this, 
the legislature defines what is manslaughter in the first 
degree, and defines it as the voluntary deprivation of life. 
Manslaughter committed under any other circumstances, is 
manslaughter in the second degree—that is, when not volun- 
tary. The concurrence of the will with the act is the char- 
acteristic of the other. There cannot be a voluntary de- 
privation of human life, unless the intent to take life exists. 
This intent may, as matter of law, be predicated from the 
use of a deadly weapon in a manner, the natural and al- 
most inevitable consequence of which, is death. The 
facts which will prove such an intent are not a material in- 
quiry in this case, but whether, as matter of law, this in- 
tent must not exist, as an essential element of manslaughter 
in the first degree. “ Voluntary” and “involuntary,” are 
words of frequent occurrence in law, and, we submit, are 
employed to designate and define acts. Thus, we have in 
our Penal Code a statute providing for the punishment of 
executive offenses, voluntarily permitting an escape, and 
also a statute punishing them for a negligent escape.—Re- 
vised Code, §§ 3569, 3570. Now, what is the difference 
between the two offenses? In the one, the officer wills, 
intends the escape ; and in the other, does not will, intend 
it; but is so careless in the performance of his duties, that 
the same result follows, asif his will had produced it. The 
voluntary escape is punishable by imprisonment in the 
penitentiary—the involuntary escape, by fine only. 
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The forms of indictment annexed to and forming part 
of the Code, sustain the view we have presented. The 
form of indictment for manslaughter in the first degree, is, 
that “A. B. unlawfully and intentionally, but without malice, 
killed C. D.,” &c. For manslaughter in the second degree, 
is, that “A. B., unlawfully, but without malice, or the in- 
tention to kill, killed C. D.,” &c. Read these forms in con- 
nection with § 4112, which provides that the indictment 
“must state the facts constituting the offense,’ &c. The 
indictment does not state the facts constituting the offense, 
and of these facts, one is, that the killing is intentional, 
and yet the court charged the jury, that although such is 
the allegation of the indictment, proof of the allegation is 
not essential to the defendant’s conviction. The form of 
indictment prescribed is a legislative declaration of the 
facts necessary to constitute the offense. 

The Penal Code is a substantial re-enactment of the sec- 
tion of the Penal Code of 1841, defining manslaughter.— 
Hay’s Dig. 413, §$ 3, 4. In Oliver’s case, 17 Ala. 600, in a 
very able opinion of Dargan, C. J., while the Penal Code 
of 1841 was of force, the question here presented was dis- 
cussed and decided. It is said, “ when the act is willfully 
or voluntarily done, without regard to circumstances of 
provocation, the law declares it manslaughter in the first 
degree. It is the will, concurring with or directing the act, 
that fixes the grade of the crime, and to this test alone can we 
look to ascertain it.” The authority of this case should not 
be regarded as destroyed, by the decision in McManus’ 
case. It is an exposition of the law, more in accord with 
the spirit of our legislation, and a juster construction of 
the particular statute than the latter case. An examination 
of Oliver’s case, will show that the doubt expressed in one 
part of the opinion in McManus’ case, whether this 
question was there presented and decided, is not well 


founded. 


JosHuA Morse, Attorney-General, contra. 


PETERS, J.—It is said, that it is the duty of the judge 
who presides, to confine the evidence to the points in issue, 
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that the attention of the jury may not be distracted, nor 
the public time needlessly wasted.—1 Phillips Ev. p. 732, 
and notes; 4th Amer. Ed. Cow. & Hill. Here the issue was 
the fact of the manslaughter, of which the defendant below 
was accused. 

It is very evident that the unimpeached reputation of 
the physician, a witness who examined the wound from the 
effects of which the deceased is supposed to have died, 
could not have had any more connection with the act 
of the killing, than the color or age of the doctor could 
have had with the same facts. Whether a witness, who is 
a physician, in such a case as this, has a reputation for 
skill, or the want of it, in his profession, is no part of the 
issue, unless the capacity of the witness, in his profession, 
is impeached. 

In this case there was no suchimpeachment. The repu- 
tation, in his profession, of a medical witness, can neither 
prove nor disprove the facts necessary to establish such a 
homicide as amounts to the crime of manslaughter. Then, 
the reputation of Dr. Logan, as a physician, was wholly 
irrelevant, and it was improperly admitted, when it does 
not appear that his skill or capacity, in his profession, has 
been assailed. And such was the case here. A physician 
is an expert, and as such he may be asked questions which 
develop his capacity, to form a correct judgment upon the 
experiences of his profession; but his reputation has noth- 
ing to do with this ; and it can only be sustained when it 
is impeached.—1 Burr. Law Dict. 589; Expert, Broom’s 
Max. 721, margin; Zullis v. Kidd, 12 Ala. 648. 

In criminal cases, the life or liberty of the accused is 
often most deeply concerned. It is the purpose of the law 
to guard and protect these with the most sedulous assiduity 
and certainty. Then, in such cases, no looseness of prac- 
tice should be encouraged, which, by possibility, might 
lead to an improper conviction. A doubtful conviction is 
always an improper conviction. It is better, say the old 
authorities, that an indefinite number of guilty persons 
should escape, than that one, who is innocent, should be 
convicted and punished.—Starkie on Ev., Sharswood’s 
Notes, pp. 729, 742; Hale, 290. 
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The wisdom and justice of this humane maxim is always 
held most sacred by the wisest and best judges. And, we 
think, it can be best upheld by adhering most strictly to 
the rule in criminal cases, which excludes all irrelevant 
testimony. 

It is true that a reversal ought not to be allowed, so long 
as the record shows that the conviction has been certainly 
correct, and that the jury, upon whose verdict it is founded, 
were governed by the legal evidence alone, which tended 
to support it. The mere fact that the court refuses, upon 
objection, to exclude a part of the testimony delivered be- 
fore them, is evidence to the jury that such testimony is of 
some importance, and tends to prove the guilt of the ac- 
cused. And it justifies them in so considering it, particu- 
larly under a general charge which rests the verdict upon 
all the evidence not excluded from their consideration, as 
was done in this instance. We could not say that such a 
practice might not result in an improper conviction. And 
unless this incontestably appeared, this court could not say 
that the irrelevant evidence could have had no improper 
influence upon the verdict. 

And although we reverse this cause with hesitancy and 
reluctance, yet, if such a practice is permitted to stand, it 
opens the way for a dangerous departure from a primary 
rule of evidence, which we do not feel willing to encourage 
or sanction. 

The conviction is, therefore, reversed, and the cause 
remanded for a new trial. And the defendant below, 
if in custody, will be held in custody until legally dis- 
charged. 
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WILLIAMS vs. THE STATE. 


[INDICTMENT FOR ASSAULT WITH INTENT TO MURDER—ILLEGAL ARREST. ] 


1, Arrest without a warrant ; not forbidden by the constitution.—An arrest 
without a warrant, under the provisions of the Revised Code, is not 
illegal. It is the issue of a warrant, without oath or affirmation, which 
is forbidden by the constitution, and not the arrest without the war- 
rant. 

2. Policeman ; authority of to arrest, co-extensive with the county.—The au- 
thority of a policeman to make an arrest is not confined to the city or 
town, for which he is appointed, but it is co-extensive with the limits 
of the county. 

3. Right to resist illegal arrest ; what charge as to, may be refused.—On & 
trial for an assault with intent to murder, a charge without explanation, 
that the prisoner had a right to resist an unlawful arrest, may be re- 
fused. It induces the belief that the illegality of the arrest is an excuse 
for the deed. 

4. Misdemeanors ; murder, voluntarily to kill one accused of, for flying.— 
In misdemeanors it will be murder to kill voluntarily the party aoe 
cused for flying from the arrest, though he cannot be otherwise over- 
taken, and though there be a warrant to apprehend him. 

5. Felons ; when officer cannot kill to arrest.—Even a felon must not be 
killed, unless he can not be captured without such severity, of which 
the jury ought to enquire. 

6. Duty of persons arrested illegally.—When there is no reasonable cause 
to apprehend any worse treatment than a legal arrest should subject 
him to, it is the duty of a person to submit to an illegal arrest, and 
seek redress from the law. 


AppEAL from the City Court of Montgomery. 
Tried before Hon. J. D. CUNNINGHAM. 


The appellant was convicted on an indictment for an as- 
sault with intent to murder, under the following circum- 
stances : 

Two policemen, Ed. Williams and another, of the city 
of Montgomery, under a verbal order from the marshal of 
the city, arrested the accused just outside of the corporate 
limits of the city, but within the county of Montgomery, 
and brought him within the city boundary. They did not 
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know themselves, and were not informed by any one, of 
any cause for so doing. He objected to the arrest when 
made, saying he would die before he would be arrested 
without a warrant, and continued his resistance until at 
length he drew a pistol and fired it at Ed. Williams, so 
close to his head that the powder burned him. The morn- 
ing after he was confined in the guard-house, he told one 
of the witnesses that he intended to kill Ed. Williams when 
he shot at him, and would yet doit. He was roughly 
handled by the policemen, but it was not stated in what 
respect, or at what time. 

The error alleged is the refusal of the court to give 
three charges asked for by the appellant’s counsel. 

Ist. The prisoner had a right to resist an unlawful ar- 
rest. 

2d. When arresting a person without a warrant, the 
officer must inform him of his authority, and the cause of 
arrest, except when he is arrested in the actual commission 
of a public offense, or on pursuit; and if the jury believe, 
from the testimony, that the officers had no warrant, and 
that they did not inform the defendant of their authority, 
and the cause of his arrest, that the arrest was illegal, and 
the defendant had a right to resist it. 

3d. A policeman has no right to arrest without a war- 
rant, outside of the city limits, except for the actual com- 
mission of an offense in his presence or on pursuit. 


W. F. L. Moraan, for appellant. 
Tuos. G. Jones, for Attorney-General, contra. 


B. F. Sarroip, J.—An arrest may be made by any police- 
man any where within the limits of his county.—Revised 
Code, § 3683. It may be made by a policeman without a 
warrant, on any day and at any time, for any public offense 
committed, or a breach of the peace threatened, in his 
presence ; or when a felony has been committed, though not 
in his presence, by the person arrested ; or where a felony 
has been committed, and he has reasonable cause to be- 
lieve that the person arrested committed it; or when he 
has reasonable cause to believe that the person arrested 
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has committed a felony, although it may afterwards appear 
that a felony had not in fact been committed; or on a 
charge made upon reasonable cause, that the person ar- 
rested has committed a felony.—Revised Code, § 3994. A 
felony, within the meaning cf the law of this State, is a 
public offense, which may be punished by death, or by 
confinement in the penitentiary.— Revised Code, § 3541. 
The second and third charges asked are either in oppo- 
sition to the statutes referred to, or do not embrace the 
cases provided for by them, and were properly refused. 
The first charge asked requires a more extended exam- 
ination. The declaration of the prisoner, when about to 
be arrested, that he would die before he would yield unless 
the officer had a warrant, was the expression of a preva- 
lent belief that no arrest can be made except upon a war- 
rant. The Federal and State constitutions both provide 
that no warrant shall issue to search any place, or to seize 
any person or thing, without probable cause, supported by 
oath or affirmation. As a warrant is the process upon 
which arrests are usually made, and it can not be issued 
without oath, the corollary has been drawn that there can 
be no arrest without a warrant. The popular error on the 
subject is our excuse for the assertion of the truism that it 
is the issue of the warrant, without oath or affirmation, 
which is forbidden, and not the arrest without a warrant. 
The arrest in this case was unlawful, because the police- 
man neither knew, nor was informed, of any reason why 
it should be made. The charge under consideration was 
intended, and calculated, to instruct the jury that the de- 
fendant had aright to resist, even to killing the officer. An 
illegal arrest was announced to be a sufficient excuse for 
an assault with intent to murder the officer making it. The 
marshal, Scott, testified that the prisoner had committed 
a robbery. A reasonable belief of this reposing in the 
breast of the policemen, unknown to the accused, would 
have made the arrest a legal one. The proposition con- 
tended for would transform the attempt upon his life from 
innocence into felony, without reference to the intention of 
the perpetrator. 
In Noles v. The State, (26 Ala. 31,) this court sustained a 
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charge, that if the prisoner knew and believed the deceased 
only intended to arrest him, and carry him before the ma- 
gistrate to answer the complaint to keep the peace, and to 
prevent this had killed him, with what the law calls malice, 
he would be guilty of murder, notwithstanding the unlaw- 
fulness of thearrest. In Oliver v. The State, (17 Ala. 587,) 
Chief-Justice Dargan said, if it was intended by the decision 
in Johnson v. The State, (12 Ala. 841,) to hold, that life may 
be taken to prevent a mere trespass upon property, the 
court would overrule it, without hesitation. All of the au- 
thorities concur, that the deliberate killing of another to 
prevent a mere trespass, whether it could or could not be 
otherwise prevented, is murder.—Harrison v. The State, 
24 Ala. 67; Carroll v. The State, 23 Ala. 28; Dill v. The 
State, 25 Ala. 15; Pritchett v. The State, 22 Ala.; 1 Russ. 
on Crimes, 220; 2 Bishop’s Crim. Law, §§ 641, 642, 643. 
The right to resist an aggession upon one’s person or prop- 
erty is undoubted, but the extent to which the resistance 
may be carried depends upon the character of the assault 
or trespass. 

Homicide committed for the prevention of any forcible 
and atrocious crime, is justifiable—3 Black. 180. Though 
the crime prevented need not be one punishable by death, 
our law will not suffer, with impunity, every felony to be 
prevented by death. To kill another in defense of one’s 
life or limb, or to save himself from great bodily harm, or 
under a reasonable fear of such injuries, is excusable hom- 
icide. Besides these, and cases of homicide committed in 
the execution and for the advancement of public justice, it 
is unlawful and punishable to take the life of another vol- 
untarily. 

In misdemeanors, it will be murder to kill the party ac- 
cused, for flying from the arrest, though he cannot other- 
wise be overtaken, and though there be a warrant to ap- 
prehend him ; but if death was not intended, it may, under 
some circumstances, amount only to manslaughter. In 
some instances, however, where the offense may turn out 
to be a felony, the killing may be justified. | Even in cases 
of felony, the felon must not be killed if the officer can cap- 
ture him without such severity, by obtaining assistance, or 
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otherwise, of which the jury ought to inquire.—2 Bishop 
on Crim. Law, §§ 660, 661, 662. Itisalso an offense for an 
officer to strike or otherwise maltreat a prisoner whom he 
has arrested without some imperious necessity for it. 

The citizen may resist an attempt to arrest him, which 
is simply illegal, to a limited extent, not involving any 
serious injury to the officer. He may oppose a felonious 
aggression upon him in the execution of a lawful arrest, 
even to slaying the officer, when it can not otherwise be 
prevented. But where he has no reasonable cause to ap- 
prehend any worse treatment than a legal arrest should 
subject him to, it is his duty to submit and seek redress 
from the law. 

The charge was calculated to mislead the jury, and was 
properly refused. The judgment is affirmed. 





CRAWFORD vs. THE STATE. 


[INDICTMENT FOR BURGLARY. ] 


1, Charge to jury; what improper, when evidence is prima facie only.—On 
the trial of an indictment for burglary, a charge by the court, ‘that if 
the jury believe the evidence they must find the defendant guilty,” is 
improper, when the only evidence of guilt is prima facie, and founded 
wholly on the fact of the possession, by the accused, of the stolen 
goods, 

2. Proper practice in such case-—The fairer practice in such cases is for 
the court to charge the law and leave the facts wholly to the jury. 

3. Possession of stolen property ; explanation of, proper evidence to go to 
jury.—One found in possession of a watch alleged to have been taken 
from a shop by the breaking into and entering the same with intent to 
steal, may explain his possession, and this explanation may go to the 
jury, with the proof of possession. 


AppEaL from the Circuit Court of Henry. 
Tried before Hon. J. McCaLesB WILEY. 
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The facts are sufficiently stated in the opinion. 


W. C. Oates, for prisoner. 
JosHuA Morse, Attorney-General, contra. 


[No briefs came into the Reporter’s hands. ] 


PETERS, J.—This is an indictment for burglary against 
a colored man, found at the spring term of the circuit court 
of Heury county, in the year 1869. The defendant below 
was convicted and sentenced to the penitentiary for three 
years. From this sentence an appeal was taken to this 
court. In such cases, no assignment of errors, nor joinder 
in error is necessary, “ but the court must render such judg- 
ment on the record as the law demands.”—Revised Code, 
§ 4314. 

There were two counts in the indictment, but the second 
was abandoned, and the trial was had only upon the first. 
The record shows that the eharge upon which appellant 
was tried and convicted in the cireuit court, was that he 
“broke into and entered the shop of Council Bachelor with 
intent to steal.” To this charge, the defendant pleaded 
“not guilty.” 

The evidence offered by the prosecution was merely prima 
facie. It might all have been true, and yet the accused 
might not have been guilty, as charged. If such evidence 
is left wholly unexplained, it has been decided to be sufli- 
cient to sustain a conviction. But if there is any opposing 
testimony of such a character as tends, though in a very 
slight degree, to diminish the force of a mere prima facie 
showing, then there is room for reasonable doubt; and a 
charge on such evidence, that if the jury believe the evi- 
dence they must find the accused guilty, is going beyond 
the province of the court, and an invasion of the duties of 
the jury. In such a case, it is the fairer practice for the 
court to charge the law, and leave the effect of the testimony 
wholly to the consideration of the jury. 

In this case, there was no direct proof of the breaking 
and entering the shop by the accused, except what was in- 
ferred from the fact, that the watch alleged to have been 
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taken, was found in his possession one week after it was 
missed from the shop. It was proven, that the light by the 
door was broken, and the indications were, that this had 
recently been done. All is made to turn upon the pos- 
session of the watch—that is, upon one single circumstance, 
which is but a link in the chain necessary to establish the 
guilt of the appellant. Without this, there was no proof 
against him. Evidence of this nature, says Mr. Starkie, is 
by no means conclusive, and it is stronger or weaker, as the 
possession is more or less recent.—2 Starkie on Ev. 449. 
At most, it affords but a slight degree of probability ; but 
it does not necessarily remove all grounds for reasonable 
doubt ; that is, such doubt as grows out of the evidence. 

Here, there was some proof in explanation of the pos- 
session of the accused. When questioned about his pos- 
session, when the watch was first found on him, he ex- 
plained his possession by declaring, that he had obtained 
it from another person by a purchase; that though this 
person was unknown to him, yet the purchase had been 
made in the presence of “ one George Murphy, a colored 
man, who had gone home.” This might have been a very | 
weak explanation, but it was the right of the accused to 
explain his possession, and to show that it was honestly 
obtained ; and if this explanation tended to exonerate him 
from guilt, he was entitled to have it considered by the 
jury.— The State v. Merrick, 19 Maine, 398; Regina v. Ev- 
ans, 2 Cox, C. C. 270 ; 1 Ld. Cr. Cases, 360, 363 ; 3 Greenl. 
Ey. § 32. 

The charge of the court has the effect to exclude this ex- 
planation from the jury. This was improper. 

The conviction and sentence of the court below is, there- 
fore, reversed, and the cause is remanded for a new trial. 
And the said Alfred Crawford, if sent to the penitentiary, 
will be returned to the jail of the county of Henry, in the 
State of Alabama, and there remain in custody until dis- 
charged by due course of law. 
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McELVAIN vs. MUDD, Avw’r. 


[ACTION ON PROMISSORY NOTE FOR THE PURCHASE-MONEY OF SLAVES SOLD IN 
THIS STATE IN FEBRUARY, 1864. ] 


1, Promissory note made in this Stale in 1864 not invalid for want of stamp; 
such note should be stamped at any time up to January 1st, 1967.—A prom- 
issory note made in this State, in the year 1864, without an internal 
revenue stamp, there being then no collection district established here 
at that time, is not invalid for want of such stamp, but by virtue of 
section nine, of the internal revenue act of the 13th of July, 1866, such 
note may have a stamp affixed thereto, by any one having an interest 
therein, at any time before the Ist day of January, 1867, and after being 
so stamped, is as valid and admissible in evidence as though it had 
been stamped at the time it was made. 

Whether without being so stamped, it could be used as evidence, Queree 

2. Promissory note for purchase-money of slaves; sufficient consideration 
to support, notwithstanding emancipation proclamation, when contract of 
sale was bona fide, and made between citizens of the rebel States after 
the proclamation and before the suppression of the rebellion.—Notwith- 
standing the proclamation of the president of the United States, of the 
Ist day of January, 1863, known as the emancipation proclamation, 
there continued an uncertain contingent interest and property in slaves, 
which was a sufficient consideration to sustain contracts, made in good 
faith, in the rebel States, and between citizens of the said States, con- 
tracting with each other, in relation to that species of property, be- 
tween the date of said proclamation, and the suppression of the rebel- 
lion, or the end of the war—consequently, a sale of slaves, made in 
good faith, in this State, between citizens thereof, between those periods, 
is a valid saie, and a promissory note made to secure the purchase- 
money, is a valid note, supported by a sufficient consideration, and 
may be recovered upon in the courts of this State.—(Prrers, J., dis- 
senting. 

3. Ordinance No. 38, of convention of 1867, 3d section of ; unconstitution- 
ality of —The third section of the ordinance, No. 38, of the convention 
of this State, passed the 6th of December, 1867, entitled ‘‘ An ordinance 
concerning the validity of contracts, where the consideration was Con- 
federate bonds or currency, and for the purchase of slaves,” is in con- 
flict with Article I, section 10, part 1, of the constitution of the United 
States, that declares, ‘‘No State shall pass any law impairing the obli- 
gation of contracts,” and is, therefore, unconstitutional and void.— 
(Peters, J., dissenting.) 


AppEAL from the Circuit Court of Shelby. 
Tried before Hon. Joun HENDERSON. 
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This case was submitted on written agreements of the 
parties, at the June term, 1869, and has been held under 
advisement until the present term. 

The suit originated and was commenced in the circuit. 
court of Jefferson county. 

The appellee was the plaintiff in that court, and being 
the presiding judge of said court, was not competent to 
try the case, and the appellants not being willing that the 
case should be tried by an attorney of the court, under 
section seven hundred and fifty-eight of the Revised Code, 
and both parties being desirous to have the case tried be- 
fore a circuit judge of the State, the same was, by the 
written agreement of the parties, transferred for trial to 
the circuit court of Shelby county, where a trial was had 
before a jury, who returned a verdict for the plaintiff, for 
the sum of seven thousand and fifty-four dollars, and, there- 
upon, the court rendered judgment in his favor for that 
sum. 

The suit was brought on a promissory note, dated the 
first day of February, in the year one thousand eight hun- 
dred and sixty-four, payable to the plaintiff, as the admin- 
istrator of the estate of James A. Mudd, deceased, three 
years from the date thereof, with interest from date, at the 
rate of eight per cent. per annum. The transcript does not 
show what pleas, if any, were filed by the defendants. 

On the trial, a bill of exceptions was signed and sealed, 
at the instance of the defendants ; so much of which, as is 
necessary for the purposes of this opinion, states that the 
plaintiff offered to read the said note as evidence to the 
jury, to which the defendants objected, because it was not 
stamped at the time it was executed, and not until the sixth 
day of December, 1866, when the stamps were affixed and 
cancelled by the plaintiff Limself, without the knowledge 
of the defendants. The court overruled the objection, and 
the note was read to the jury; the note being read to the 
jury, the plaintiff rested his case. 

The defendants then proved that said note was given for 
three negro slaves, sold by plaintiff, as administrator as 
aforesaid, and purchased by Wallace 8. McElvain, one of 
the defendants, on the said first day of February, 1864. 
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The defendants further proved, that said James A. Mudd 
died intestate, the latter part of July, 1863, in said eounty 
of Jefferson, where he resided at the time of his death, 
and that letters of administration on the estate of said in- 
testate were granted to the said plaintiff on the — day of 
September, 1863, by the probate court of said county of 
Jefferson. Upon this, which the bill of exceptions states, 
was all the evidence, the defendants asked the court to 
charge the jury, that if they believed the evidence to be 
true, then they must find for the defendants, which charge 
the court refused, and the defendants excepted. 

An appeal has brought the case to this court, and the 
appellants have assigned the following errors : 

1. The court erred in allowing the note to be read in 
evidence. 

2. The court below erred in the refusal to charge, as 
asked by the defendants, and in rendering judgment against 
the defendants. 

3. The court erred, as stated in the bill of exceptions. 
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W.S. Mupp, pro se. 
ALEX. WHITE, contra. 


This case was elaborately argued at the bar by the coun- 
sel of the parties in this cause, and by other eminent coun- 
sel having similar causes before the court. Mr. White, for 
appellee, filed a printed brief, which has been since with- 
drawn by him. The opinion of the court, and the dissent- 
ing opinion of Justice Peters, present the law and the argu- 
ment on both sides of the cause; otherwise, notwithstanding 
the length of the briefs and the opinions, and a want of 
space, the Reporter would set out the briefs in full. 


PECK, C. J.—(After stating the facts as above.)—1, 
There was no error in permitting the note to be read in 
evidence to the jury, although it was not stamped at the 
time it was executed. The internal revenue laws were not 
in operation in this State at that time, nor had the gov- 
ernment of the United States, then, made any provision 
for their enforcement here, by establishing a collection 








1dd 


th, 


D- 


or 
h- 
it- 


1S 


of 


in 


rt 
‘oo 














JANUARY TERM, 1870. 51 
McElvain v. Mudd, Adm’r. 





—— 





district, and by the appointment of internal revenue offi- 
cers for that purpose. If appointed, they were not here, 
and could not be here, for the reason that this State was 
then in the military possession of the rebel government. 
No stamps were here, nor could they be obtained; and, 
besides, if they had been here, or could have been obtained, 
the rebel authorities would not have permitted them to be 
used. Tor these reasons it was not then necessary to stamp 
promissory notes to give them validity, or to authorize 
them to be used as evidence ; and, further, I hold that the 
note, in this case, would have been admissible, if no stamp 
had, afterwards, been put upon it. Whether this be so or 
not, § 9 of the internal revenue act, of the 13th July, 1866, 
provides that, in all cases where a party has not affixed the 
stamp required by law, upon any instrument made, signed 
or issued, at a time when, and at a place where, no collec- 
tion district was established, it shall be lawful for him, or 
them, or any person having an interest therein, to affix the 
proper stamp thereto, prior to the 1st day of January, 1867. 
That was done in this case, and, consequently, the objec- 
tion to the admissibility of the note was properly over- 
ruled. We will take notice that there was no collection 
district in this State at the date of this note. 

2. The evidence set out in the bill of exceptions, and 
the charge asked by the defendants, and refused by the 
court, raise the question as to the validity of the note sued 
on; that is, whether it has any legal consideration to sus- 
tain it, being given for slaves sold by the plaintiff, and 
bought by the defendants, after the first day of January, 
1863—the date of the proclamation of the president of the 
United States, commonly known as the emancipation pro- 
clamation. 

3. This question makes it necessary for us to consider 
two other questions, to-wit: lst. The question as to the 
force and legal effect of said proclamation, upon contracts 
based upon the sale of slaves in this State, after the date 
of said proclamation, and before the suppression of the 
rebellion, then prevailing in this and other slave States, 
against the government of the United States ; and, 2d. The 
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validity and constitutionality of the ordinance of the 
convention of the people of this State, passed December 
6th, 1867, entitled “ An ordinance concerning the validity of 
contracts, where the consideration was Confederate bonds 
or currency, and for the purchase of slaves.” 

As to the first question, I do not propose to go into an 
elaborate discussion of the abstract right, or morality of 
the institution of slavery, as it existed in this country be- 
fore the date of said proclamation. To do so, I am per- 
suaded will accomplish no good purpose, and, most proba- 
bly, we would come out of such a discussion but little 
wiser, and, I think, certainly no better, than when we en- 
tered upon it. 

I shall, therefore, content myself by doing little more 
than to state, that slavery existed in this country certainly 
up to the date of said proclamation, and had been uniformly 
recognized as a lawful institution by all the departments of 
the federal government, legislative, executive and judicial, 
from the adoption of the constitution of the United States. 

The two acts of congress passed, the one in 1793, and 
the other in 1850, commonly called the fugitive slave acts, 
are recognitions, on the part of the legislative and execu- 
tive departments of the government, of the legal existence 
of slavery in this country. 

It is true, the words “slave” or “slavery,” are not named 
in said acts; but no one who knows anything about the 
history of these acts, and the reasons why they were passed, 
is so ignorant as not to know, that their object and pur- 
poses were to authorize and enable the owners to recover 
their fugitive slaves, who should escape from their service, 
and fiee into a State where slavery did not exist. 

As to the judicial department of the government, it is 
only necessary to refer to a single case, in the courts, to 
show that the highest court in the nation has, in the fullest 
manner, and on the most mature deliberation, recognized 
and admitted the legal existence of slavery, in what were 
known as the slave States, and that slavés were property. 
I refer to the celebrated case of Prigg v. The Commonwealth 
of Pennsylvania, 16 Peters Rep. 539. In that case, Prigg, 
the plaintiff in error, had recaptured a slave named Mar- 
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garet, a fugitive, from her mistress, and had carried her 
back to Maryland, the State from which she had escaped, 
and for this was indicted in the State of Pennsylvania, 
under an act of the legislature of said State against kid- 
napping, and was convicted, and the case was taken, by 
writ of error, to the supreme court of the United States, 
to test the constitutionality of the statute under which the 
indictment was found. 

In the opinion of the court, it is said, in substance, that 
it was historically well known, that the object of the clause 
in the constitution of the United States, relating to persons 
owing service and labor in one State, escaping into other 
States, was to secure to the slaveholding States the com- 
plete right and title of ownership in slaves, as property, in 
every State of this Union into which they might escape 
from the State where they were held in servitude. The 
full recognition of this right and title, say the court, was 
indispensable to the security of this species of property in 
all the slaveholding States; and, indeed, was so vital to 
the preservation of their domestic interests and institutions, 
that it could not be doubted, that it constituted a funda- 
mental article, without the adoption of which the Union 
could not have been formed. 

Its true design was to guard against the doctrine and 
principles prevailing in the non-slaveholding States, by 
preventing them from intermeddling with, or obstructing, 
or abolishing the rights of the owners of slaves. 

Again, say the court, the clause in the constitution of 
the United States, relating to fugitives from labor, mani- 
festly contemplates the existence of a positive, unqualified 
right, on the part of the owner of a slave, which no State 
law or regulation can, in any wise, qualify, regulate, con- 
trol or restrain. 

And, again, the court say, we have not the slightest hesi- 
tation in holding, that wnder and by virtue of the constitution, 
the owner of a slave is clothed with the authority, in every 
State of the Union, to seize and recapture his slave, 
wherever it can be done without a breach of the peace or 
illegal violence. 

This language, certainly, is clear and positive, and gives 
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no uncertain sound; it unmistakably shows that slavery, 
under the constitution of the United States, was a legal 
institution, and that slaves lawfully belonged to the owners 
thereof, and that they were property ; and, consequently, 
could be lawfully bought and sold, and that such contracts 
were valid, and were supported by a legal consideration, 
Although the words, “slaves” or “slavery,” are not men- 
tioned in said acts, yet, the court do not hesitate to call 
things by their right name, and declare that they were 
passed to protect slavery, and to secure to the owners of 
slaves the full recognition of their right and title to that 
species of property. 

5. In that case, the court, also, further say, the con- 
stitutionality of the act of congress, relating to fugitives 
from labor, has been affirmed by the adjudications of the 
State tribunals, and by the courts of the United States. If 
the question of the constitutionality of the law were one of 
doubtful instruction, such long acquiescence in it, such con- 
temporaneous expositions of it, and such extensive recog- 
nitions, would, in the judgment of the court, entitle the 
question to be considered at rest. Congress, the executive 
and the judiciary, have, upon various occasions, acted 
upon this as a sound and reasonable doctrine. The court 
cite, in support of their decision, the cases of Stewart v. 
Laird, 1 Cranch, 299; Martin v. Hunter, 1 Wheaton, 304; 
Cohens v. The Commonwealth of Virginia, 6 Wheaton, 264. 

Besides all this, the said act of 1850 makes it an offense 
in any one, who shall aid, abet or assist persons, owing 
labor or service, directly or indirectly, to escape, &c., and 
any person so offending is liable to a fine, not exceeding 
one thousand dollars, and, on indictment and conviction, 
to imprisonment, not exceeding six months.—1 vol. Bright- 
ley’s Digest, &c., p. 297, § 9. This, certainly, is a conclu- 
sive admission on the part of Congress of the existence 
and lawfulness of slavery. 

All this being true, what influence and effect had the 
proclamation of the president on the institution of slavery 
in the rebel slaveholding States, and upon the contracts of 
the citizens of said States, with each other, made in good 
faith, with reference to that sort of property, between the 
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date of said proclamation and the final suppression of the 
rebellion, a period of nearly two years and six months ? 
I say, contracts made between citizens of the rebel slave- 
holding States, because it was unlawful for them and citi- 
zens of the United States to enter into any contract with 
each other, or to have any business, or commercial inter- 
course whatever, during the continuance of the war.— 
1 Kent’s Com. (mar.) p. 66. 

At the time the said proclamation was dated, all the 
power of the United States could not enforce it, within the 
territory of the rebel States ; nor was it, by the people of 
said States, admitted to have any legal efficiency whatever, 
but it was utterly denied that it imposed on them any obli- 
gation to obey it—and more, it was never, until the rebel- 
lion was suppressed, officially promulgated in said States, 
nor could it be. 

It would seem, therefore, if there were no other reasons, 
these people should not be permitted to resist a performance 
of their contracts, made with each other, in good faith, with 
a full and equal knowledge of all the facts relating to the sub- 


ject-matter of their contracts, and each party assuming and 


taking upon himself all the risks attendant upon them. Risk- 
ing contracts are not unknown to the law, and, when hon- 
estly made, are enforced like other contracts. 

We are persuaded, that the president, by whom this 
proclamation was issued, did not hold, or believe, that from 
its date it did or could, by its own vigor, so utterly abolish 
the institution of slavery in the said rebel States, and all 
property in the slaves themselves, in such manner as to render 
and make void all contracts made in relation to that kind 
of property. ‘The language used by him in the preamble, 
and in the proclamation itself, clearly sustains this view 
of it. 

The preambie recites, that, “ Whereas, on the twenty- 
second day of September, in the year of our Lord, one 
thousand eight hundred and sixty-two, a proclamation was 
issued by the president of the United States, containing, 
among other things, the following, to-wit: That, on the first 
day of January, one thousand eight hundred and sixty- 
three, all persons held as slaves in any State, or designated 
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part of a State, the people whereof shall then be in rebel- 
lion against the United States, shall be then, thenceforward, 
and forever free; and the executive government of the 
United States, including the military and naval authority 
thereof, will recognize and maintain the freedom of such 
persons, and will do no act or acts to repress such persons, 
or any of them, in any efforts they may make for their ac- 
tual freedom.” 

This is an admission that, notwithstanding said procla- 
mation, the slaves, the subjects of it, were not then, by the 
mere force of the same, actually free ; and it is, also, a 
declaration that, in the event they made any efforts to ob- 
tain their freedom, the United States would do no act or 
acts to repress such efforts. In the bedy of the proclama- 
tion it is declared, that it is made by virtue of the powers 
in the president vested, as commander-in-chief of the army 
and navy of the United States, in time of actual armed re- 
bellion against the authority of the government of the 
United States, and as a fit and necessary war measure, for 
the suppressing of said rebellion. Consequently, if the 
rebellion should not be suppressed, the proclamation would 
not, and could not accomplish its purpose; and, therefore, 
until the rebellion was overcome, slavery would continue in 
JSact to exist. 

The proclamation was a mere war measure, so admitted 
by its own language, and, like any other war measure, 
worthless unless, and until, it could be carried into effect ; 
therefore, it had no potential operation or force, on the peo- 
ple of the rebel States, until the rebellion was conquered. 
Then, and not till then, did or could the slaves become free 
by force of the said proclamation ; and from that time, and 
not before, contracts for their sale or hire became invalid, 
for the want of any legal consideration to support them. 

Being a mere war measure, the president, if it failed to 
accomplish the object intended and desired, by the same 
powers and authority by which he had issued it, by his pow- 
ers and authority as commander-in-chief, might, at least, be- 
fore it was executed and during the continuance of the war, 
and while the same military necessity existed, and before the 
slaves, the intended beneficiaries of it, had accepted of it 
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and become parties to it, and had acquired and entered 
upon the enjoyment of its benefits, in his wisdom and dis- 
cretion, if he had believed it best, withdrawn the proclama- 
tion altogether, and have issued any other proclamation or 
adopted any other war measure that he might have thought 
would better accomplish the end desired—that is, the sup- 
pression of the rebellion, and the preservation of the Union 
and government of the United States. 

Who can reasonably doubt, but that, at the conference 
at Fortress Monroe, the president might not then have with- 
drawn the said proclamation, if he had thought proper to 
do so, upon the rebel government and people stipulating to 
abandon their resistance to the government and authority 
of the Union, and renewing their allegiance to the consti- 
tution and government of the United States? 

If this had been done, would not slavery have been con- 
tinued, under the same guarantees and protection that it 
had before the rebellion began? For myself, I can not 
doubt but that such would have been the effect ; and that 
slavery, now, if such a settlement had taken place, would 
have had a legal existence in all the then slaveholding 
States. 

In the case of Morgan, Adm’r, v. Nelson, Adm’r, decided 
at the last June term of this court, it is held, that emanci- 
pation was a fact that would be judicially noticed by the 
courts, without proof ; that it was a national act, and must 
be referred to some particular date; that it was founded 
upon the emancipation proclamation of the president of 
the United States, of the first day of January, 1863, and, 
consequently, that day, by the doctrine of relation, is held 
to be the day on which emancipation took place. This 
doctrine of relation, however, is never permitted to be used 
or applied, in hinderance, but only in furtherance of justice. 

It must not, however, be forgotton or overlooked, in this 
connection, that the president’s proclamation was issued 
when a formidable rebellion was prevailing in the States, 
in which the institution of slavery chiefly existed, and, 
therefore, it was not and could not then be executed ; and, 
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whether it could be carried into effect, depended upon the 
suppression of that rebellion. 

A mighty struggle was then going on to overcome that 
rebellion, which continued until the rebel authorities were 
overthrown and their armies captured, in the early part of 
the year 1865, more than two years after the date of that 
proclamation ; then emancipation became an accomplished 
thing, and slavery ceased to have any existence, either in 
law or in fact, within the territory covered by said procla- 
mation. 

But during the period of that struggle, notwithstanding 
the proclamation, there continued, in fact, an uncertain, in- 
definite and indeterminate value in the institution of slavery, 
and property in the unfortunate subjects of it, the slaves 
themselves. 

We see, therefore, that this proclamation, though posi- 
tive in its language, depended upon a contingency—an un- 
certain event—the real end of which no one could then 
foresee, and no one could then know whether its purpose 
would ever be realized. 

This uncertain and indeterminate value, or property, in 
slaves, where parties acted in good faith, formed a legal 
basis and consideration for valid contracts ; in other words, 
this uncertain and contingent interest, or property in slaves, 
might be lawfully bought and sold. 

An uncertain interest, a contingent remainder, a mere 
expectancy, even, is the legitimate subject of bargain and 
sale.—2 Story’s Eq. $$ 1040-1055. 

Such an interest is of no present value; that is, is not 
capable of present possession and enjoyment. Not so the 
interest that remained in slaves, notwithstanding the pres- 
ident’s proclamation ; that was an interest, in present pos- 
session and enjoyment, liable only to be defeated on the 
suppression of the rebellion. If that was never suppressed, 
then the institution of slavery, and property in slaves, 
would remain as though the proclamation had never been 
made. 

This proclamation may have had, to a greater or less 
extent, an effect upon the value of this kind of property, 
but we know, historically, it continued nevertheless to be 
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freely bought and sold by the people of the rebel States, and 
was treated as property by the rebel government; a gov- 
ernment that had military possession of the country, and 
a government the people were compelled to obey, whether 
they would or not. This kind of property was also admin- 
istered by executors and administrators of deceased par- 
ties, and sold and distributed as other property belonging 
to estates was sold and distributed; and was also held to 
be property by the rebel courts, and was levied upon and’ 
sold, under their judicial process, in the same manner as 
other property. For these reasons, we see no better, no 
more rational way of considering and disposing of contro- 
versies growing out of contracts in relation to this sort of 
property, than to treat them as the parties themselves 
treated them when they were made, and to hold them, 
where good faith was observed, as valid contracts. 

These views, | think, derive much support from the case 
of Morgan, Adm’r, v. Nelson, Adm’r, supra. 

In that case, Morgan, as administrator, before the date of 
the emancipation proclamation, had received slaves belong- 
ing to his intestate’s estate, and after the said proclamation 
was issued, either used the said slaves himself or hired them 
out, and had received their wages. One of the questions 
in the case was, whether he was to be charged for the use 
or hire of the said slaves, after the date of said proclama- 
tion. We held he was to be so charged. Judge PETERS, 
delivering the opinion of the court, (I quote from his head- 
notes,) says, speaking of emancipation, “It was effected by 
the nation, and not by the States; the only national act 
that decreed it was the proclamation of the president, of 
the lst January, 1863 ; the struggle afterwards was merely 
an effort to prevent the proclamation from being carried 
into effect. The total failure of this struggle, refers eman- 
cipation back to that date. But, notwithstanding, the event 
of emancipation is fixed by the act ef the nation, at the 
first day of January, 1863; yet, if an administrator used 
the slaves of his intestate for his own profit, after that date, 
he should be charged with such profits wp to the date of the 
discharge of the slaves from his control by the result of the 
war.” 
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This is unquestionably right. It is common doctrine, 
that a trustee is not permitted to profit by his use of the 
trust property, but is bound to account for any profits he 
may make, by such use, to the beneficiaries. 

But in that case, if the proclamation, by its own vigor, 
so utterly and absolutely abolished slavery from its date, 
that no interest or property remained in them whatever 
from that date, then it follows, that from that date the slaves 
not only ceased to be trust property, but also ceased to be prop- 
erty at all ; consequently, it would seem, upon every prin- 
ciple of equity, that the profits derived from the use of the 
slaves did not belong to the estate, but should have gone 
to those who earned them. The plain inference from all 
this is, that, notwithstanding the proclamation, there con- 
tinued an uncertain, contingent interest and property in 
slaves until the proclamation became effectual, by the sup- 
pression of the rebellion ; and, therefore, the administratcr 
was rightly required to account for the use of the slaves, 
from the date of the proclamation until they were dis- 
charged from his control, by the successful results of the 
war. 

We remain satisfied with the decision in that case, and 
are persuaded, rightly understood, it was decided upon 
correct principles. 

The principles settled by the supreme court of the United 
States, in the recent case of Thorington v. Smith, et al., that 
went to that court, on error from the district court of the 
United States for the middle district of Alabama, it seems 
to me, inferentially, sustain the opinion in this case. It is 
there held, that a contract made during the rebellion, be- 
tween parties residing within the so-called Confederate States, 
which, by the understanding of the parties, was to be sat- 
isfied in Confederate notes, could be enforced in the courts 
of the United States—that Confederate notes, although 
issued by an illegal hostile government, yet, such notes 
having, while the war lasted, been used as money in nearly 
all the business transactions of many millions of people, 
and having had a certain contingent value, therefore, they 
should be regarded as a currency, imposed on the commu- 
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nity by irresistible force, and should be treated in courts 
of law in the same light, as if they had been issued by a 
foreign government, temporarily occupying a part of the 
territory of the United States; that contracts stipulat- 
ing for payment in Confederate notes could not be 
regarded as made in aid of the rebellion, but are trans- 
actions, made in the ordinary cases of civil society, 
and though they may have, incidentally and remotely, 
promoted the ends of the unlawful government, are 
without blame, except when proved to have been en- 
tered into with the actual intent to further the rebellion. 

These views, it seems to me, are persuasive of the cor- 
rectness of the opinion in holding that slaves, notwithstand- 
ing the proclamation, nevertheless, until the rebellion was 
suppressed, and the said proclamation became effectual to 
control the people of the rebel States, continued during 
the period between the date of the proclamation, and the 
end of the war, to have an uncertain and contingent value in 
sud rebel States, and that contracts made between citizens of 
said States, in reference to that species of property, are 
sustained by a lawful and sufficient consideration. 

A majority of the court, therefore, hold that the note 
upon which the action is founded, when made, was a valid 
contract, and sustained by a legal consideration, and that 
the plaintiff in the court below was entitled to recover upon 
it, unless this right to recover was defeated by the third 
section of the ordinance of the convention of 1867, above 
referred to. 

3. We now proceed to consider the question raised in 
this case, upon said ordinance. The third section thereof, 
is in the words and figures following, to-wit: “And be it 
further ordained, and it is hereby declared, that there is a 
failure of consideration, and it shall be so held by the 
courts of the State, upon all deeds or bills of sale given 
for slaves, with covenants of warranty for title or sound- 
ness, or both, and upon all bills, bonds, notes, or other 
evidences of debt, given for or in consideration of slaves, 
which are now outstanding and unpaid, and no action shall 
be maintuined thereon, and that all judgments and decrees 
rendered in any of the courts of this State, since the 11th 
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day of January, 1861, upon any deed or bill of sale, or 
upon any bond, bill, note or other evidence of debt, based 
upon the sale or purchase of slaves, are hereby declared 
set aside, and the plea of failure of consideration shall be 
held a good defense in all said suits; Provided, That set- 
tlements and compromises of such transactions, made by 
the parties thereto, shall be respected.” 

It is certain, if this section can be upheld, then the note 
upon which the action is brought, and all like contracts 
therein named, contracts “based upon the sale and pur- 
chase of slaves,” are worthless. We have already declared 
the first section of this ordinance unconstitutional, because 
it impaired the obligation of contracts.x—Foach, Adm’r, v. 
Gunter, at the last June term. 

We think this third section must share the same fate. 
The constitution of the United States declares that, “ no 
State shall pass any law impairing the obligation of con- 
tracts ”—Part 1, section 10, article 1. This ordinance can 
claim no exemption from the force and effect of this con- 
stitutional provision, because it is the act of a convention 
of the people of the State, and not a law passed in the 
ordinary course of legislation by the general assembly 
thereof ; for the reason it is the State itself, in its corporate 
character, that is prohibited from passing such a law If 
this third section formed a part of the constitution, it would 
not save it from the operation of this constitutional pro- 
hibition. Part 2, article 6, of the constitution of the United 
States declares that, “this constitution and the laws of the 
United States, which shall be made in pursuance thereof, 
&c., shall be the supreme law of the land, and the jadges 
in every State shall be bound thereby; any thing in the 
constitution or laws of any State, to the contrary notwith- 
standing.” We have no hesitation in declaring that this 
third section of said ordinance impairs the obligation of 
contracts, and is, therefore, unconstitutional and void. 

It does more in legal effect, it utterly abrogates, nullifies 
and makes void all the kind of contracts named in it. 

It is terribly sweeping in its character, and embraces 
contracts and notes for the sale of slaves, even before the 
date of the ordinance of secession, as well as those made 
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after the date of the proclamation of the president. We, 
therefore, hold that said third section is void, both as to 
contracts made before the date of said proclamation, and 
those made in good faith, between the date thereof, and 
the suppression of the rebellion. We refer to the follow- 
ing, as a few of the many cases on this subject, to be found 
in the reports of the States, and of the courts of the United 
States.— Green v. Biddle, 8 Wheaton, 1; Gilpeke v. Dubyne, 
1 Wallace, 175 ; Havemeyer v. Iowa County, 3 Wallace, 294 ; 
Thompson v. Lee County, 3 Wallace, 327 ; Johnson v. Bond, 
Hempstead’s Rep. 533 ; Webster v. Cooper, 14 Howard, 488 ; 
Bronson v. Kenzie, 1 Howard, 316; Lewis v. Broadwell, 3 
McLean’s Rep. 568; Arrowsmith v. Burlengim, 4 McLean, 
490 ; McCracken v. Haywood, 2 Howard, 600; Howard v. 
Bugbee, 24 Howard, 461 ; Curren v. Arkansas, 15 Howard, 
304; Tennessee d&: Coosa R. R. Co. v. Moore, 36 Ala. 373. 

No question is made in this case as to the sum the plain- 
tiff was entitled to recover. There is no evidence in the 
bill of exceptions that shows, by the understanding of the 
parties, the note was to be paid in Confederate money, or 
that the slaves bought were not, at the date of the note, in 
the contemplation of the parties, worth the sum agreed to 
be paid in the legal currency of the United States. 

The judgment of the court below, is, therefore, affirmed, 
with five per cent. damages—see Ordinance, No. 35, of 1867; 
Pamphlet Acts, 1868, p. 182—and the costs of this court 
and of the court below. 


B. F. SAFFOLD, J.—I concur in the opinion of the 
chief justice. His conclusion follows inevitably his argu- 
ment. Slavery in Alabama ceased, in fact, in the spring of 
1865, through the military force of the United States gov- 
ernment. War is yet a legislative power, and wages of 
battle is still a mode of trial. If it should ever become 
important to determine the precise time when the abolition 
of slavery was effected by law in this State, I am satisfied 
it will be referred to the date of the adoption of the 13th 
amendment to the federal constitution. 


PETERS, J. (dissenting.)—1. I do not feel able to agree 
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with the majority of the court in the judgment just an- 
nounced, nor in the reasoning upon which it is based. 

2. In the view I take of this case, the material facts are 
these: William S. Mudd, as the administrator of the estate 
of James A. Mudd, deceased, instituted suit in the circuit 
court of Jefferson county, in this State, against Wallace 8. 
McElvain and others, on the 25th day of February, 1867. 
This suit was founded upon a promissory note for the pay- 
ment to said William S. Mudd, as administrator aforesaid, 
of the sum of five thousand, three hundred dollars, three 
years after the date of said note, which bore date the first 
day of February, 1864, with interest thereon from the date, 
at eight per cent. per annum. This note was made in this 
State, and it was given for the purchase-money of three 
persons sold as negro slaves in this State, in said year 1864. 
The cause was removed, by agreement of the parties, from 
the county of Jefferson to the county of Shelby, in this 
State, and there tried in March, 1868. The judgment was 
for $7.054, besides costs of suit. 

3. On the trial, the defense relied on was the invalidity 
of the note, as a contract for the sale of slaves made since 
the first day of January, 1863. This defense renders it 
necessary to consider the effect of Ordinance No. 38 of the 
convention of 1867, and the effect of the emancipation of 
the slaves in this State upon such a contract. The ordi- 
nance referred to is entitled “ An ordinance concerning the 
value of contracts, where the consideration was Confeder- 
ate bonds or currency, and for the purchase of slaves,” 
passed December 6th, 1867.—Pamph. Acts, 1868, pp. 185, 
186. In treating of this ordinance, I will refer, incidentally, 
also to the validity of contracts for “ Confederate money,” 
though that question is not involved in this case, as it is 
now presented to this court. 

4, After the passage of the ordinance of secession, on 
the 11th day of January, 1861, the new political organiza- 
tion which was formed in the State of Alabama, was un- 
lawful and revolutionary towards the government of the 
United States. It had no constitutional connection with 
this latter government. It did not form the government of 
a State of the Union, though it was within the boundaries 
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of the United States and upon the territory of the State 
of Alabama. Such a political organization has no rights 
under the constitution of the United States.—Tiffany on 
Gov. pp. 314, 315, 316, 317; Cherokee Nation v. Georgia, 
5 Pet. 1; Hepburn et al. v. Ellzy, 2 Cr. 452; Owings v. 
Speed, 5 Wheaton 420; Herman v. Phelan, 14 Howard, 79. 
This government then being illegal, every department of it 
was also illegal. The whole being bad, the parts were bad 
also. Quad majori non valet, nec valet in minort.—Coke, 
(Litt.) 262. It therefore follows, that its legislative acts, 
its judicial proceedings, and its executive proceedings, were 
all invalid, unless confirmed by the rightful authority— 
5 How. 343; 7 How. 1; 7 Wall, 700. 

5. If the reverse of this were true, then secession and 
the proceedings under it were rightful and legal. But this 
has been denied by every branch of the Federal govern- 
ment, and by this State, since its restoration, in every de- 
partment of its government.—Ordinance No. 13; Revised 
Code, p. 55; Ordinance No. 16; Pamp. Acts, 1868, p. 167 ; 
Proclamation of Gov. Patton, Feb. 13, 1866; Hall v. Hall, 
at June term, 1869; Chisholm v. Coleman, at January term, 
1869. 

6. This unlawful and revolutionary government was over- 
turned in the year 1865, at least as early as May of that 
year. During the interregnum, from the 11th day of Jan- 
uary, 1861, until the insurgent organization was destroyed, 
there was no legal government in this State; and whilst 
this period lasted, the customary seats of administration 
being in possession of the rebel authorities, no steps could 
be taken by the rightful government, to prevent an illegal 
use of the legislative, judicial and executive functions of 
the government administered in this estate, until this illegal 
government should be suppressed. This was, then, a pe- 
riod of time, during which the powers of the State, as a 
member of the Union, were suspended, though they were 
not destroyed. Thus, the legislative power of the rightful 
government was deprived of an opportunity to discharge its 
legitimate functions. Under such circumstances, many 
things might have been done, under pretense of authority, 
Which might not have been permitted under the rightful 
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government ; or which the rightful government might have 
refused to allow, had the power to act remained within its 
control. And, undoubtedly, what the rightful government 
could have forbidden, it may now, on its restoration, refuse 
to sanction. There is no doubt, that the rightful govern- 
ment could have emancipated the slaves, and could have 
refused to permit the making of contracts for the sale of 
slaves within its own borders —Jones v. Slaughter, 15 Pet. 
449; Roman v. Reynolds, 5 How. 134; Cobb on Slavery, 
(Historical Sketch,) p. elxxi, (171,) et seg. ; McCutchen v. Mar- 
shall, 8 Pet. 220; Butler v. Hopper, 1 W. C. C. 499 ; 2 Kent, 
252, and notes. And upon a like principle, the rightful 
government might have refused to permit contracts for the 
circulation of the bonds and treasury-notes of the so-called 
Confederate States; or it might have refused to allow a 
hostile government to set up its courts within its borders ; 
or to give validity to the judgments and sentences of such 
courts. These are powers that belong to all the States. 
They are rights which are inherent in that sovereignty, 
which is an essential element of State authority.— Craig v. 
Missouri, 4 Pet. 410. 462, 463, 464; 3 Dal. 6. 

7. Then, most clearly what the State may have refused, 
it may deny to an usurper, who has illegally displaced its 
authority. The rightful State is not to be deprived of the 
power to regulate its own policy and its own domestic af- 
fairs, by an illegal authority. If it can not act by way of 
prevention, in the first instance, it may act by way of cure, 
in the end. The rightful authority is not to be paralized 
and defeated by the assumed authority of a mere attempt 
at revolution. At least, the courts in this country, can not, 
without the aid of legislation, set up and validify the pro- 


ceedings of a revolutionary government.—5 Howard, 3438 ; 
7 How. 1. 

8. It is to be presumed, that the rightful authority of the 
State would have acted within its rightful sphere. With 
it, the policy of the nation, for its preservation, would have 
been the policy of the State. This was the case of all the 
loyal States, and of West Virginia and Missouri, which 
were slaveholding States, that remained loyal to the Nation. 
This is what all the States have done that have returned 
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in good faith to their obedience to the national constitu- 
tion. Then contracts for the circulation of Confederate 
bonds and treasury-notes would not have been permitted 
or sanctioned by the rightful government; because they 
were opposed to the public policy of the nation, and were 
void.— Kennett v. Chambers, 4 How. 38 ; Benj. on Sales, 384. 
And slavery would have been abandoned when the policy 
of the national government required it, for its own peace and 
safety. For in a national sense as well as in an individual 
sense, salus populi suprema lex. Therefore, the power of 
the rightful State to judge of this, and to act as it may 
think best, is not to be controlled by the interposition of 
an illegal, insurgent power. Else the loyal sovereign will 
of the State may be illegally defeated.—1 Story on Const. 
§ 208; Chisholm’s Ex’r v. Georgia, 2 Dal. 419, 471. 

9. What then the State could have forbidden, but was 
prevented from doing, in consequence of the illegal sus- 
pension of its authority by the insurrection, it may prevent 
from being consummated, as soon as its authority is re- 
stored. Otherwise, the irregular and insurgent government 
must become paramount to that which is legal and regular, 
and the legal sovereign authority may be set at naught. 
This would be absurd, and invite to revolution. No gov- 
ernment can control its own affairs under such a system, 
if the rightful authority is thus subject to be displaced and 
defeated by insurrection or rebellion. In order to prevent 
this defeat of the rightful legislative will, the rightful gov- 
ernment must retain within itself the power, upon its res- 
toration, to deny validity to all the acts of the rebel or- 
ganization, by whatever name it may be called. And this 
power must not only extend over the period covered by 
the supremacy of the rebellion, but it must also apply to 
the whole period from the suspension of the functions of 
the rightful government until its permanent restcration 
After the full and perfect restoration of the government, 
and not till then, is the State subjected to the control of 
the rightful authority, which represents the loyal sovereign 
will, and which is the supreme and governing power of the 
State, under the limitations of the constitution of the Union. 
Reconstruction Acts of Congress; Preamble of the Act of 
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March 2, 1867; Act of July 19, 1867, § 1; President John- 
son’s Proclamation, June 21, 1865, clause numbered “first ;” 
Gov. Parson’s Proclamation, July 20, 1865, clause num- 
bered “4 ;” Revised Code, pp. 73, 76. 

10. Tried by these principles, it seems to me beyond all 
question, that the ordinances numbered 38 and 39 of the 
convention of 1867, so far as they relate to the judgments 
therein mentioned, are free from constitutional objection, 
and they are to this extent binding on the courts until re- 
pealed. The judgments of the rebel courts condemned by 
the ordinances above referred to are void, because they are 
the acts of a void judicial authority.—Lofft. 453. This is 
what the convention declared, and this it had the authority 
to do. If not, then these acts of an illegal and void power 
would be beyond the rightful legislative control. They 
would defy the control of the rightful sovereign will for 
their correction, should it be discovered that they were 
wrong. Such an example of the ratification and approval 
of the authority of a mere insurrection is not to be found 
anywhere supported by any declaration of the congress, or 
the judgments of the highest courts of the nation. 

11. The legislative authority of the State is the sole and 
supreme law-making power, for the control of its domestic 
affairs ; and where this authority is not limited by consti- 
tutional restrictions, it is practically absolute. The whole 
law-making power is vested in the legislature, and whatever 
laws are needful to be enacted must come from this au- 
thority.—Cooley on Const. Limit. pp. 167, 168, 169, and 
notes ; Const. Ala. art. 4,§1. The constitution was not 
made to protect the judgments of rebel courts, or the judg- 
ments of illegal governments. And where they are not so 
protected, they are at the mercy of the legislative power of 
the rightful authority. 

12. But besides this, the second section of ordinance 
No. 38 is in these words: “ Be it further enacted, That all 
bills, bonds, notes, or evidences of debt, outstanding and 
unpaid, given for or in consideration of bonds or treasury- 
notes of the so-called Confederate States, or notes or bonds 
of this State (to be) paid and redeemable in bonds or notes 
of the Confederate States, are hereby declared null and 
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void, and no action shall be maintained thereon in the 
courts of this State.”—Pamph. Acts, 1868, p. 186. It is 
known to the court, as a part of the history of the late war, 
that these treasury-notes and bonds of the said Confeder- 
ate States were issued and circulated in aid and support of 
the rebellion, and that they furnished the means by which 
the insurgent soldiery were chiefly, if not wholly paid, and 
supplied them with the means of subsistence. It is also 
known, that, varying in amount, denomination, date, num- 
ber and signature, the said treasury-notes were in the fol- 
lowing words: “Two years after the ratification of a treaty 
of peace between the Confederate States and the United 
States of America, the Confederate States of America will 
pay twenty dollars to the holder, on demand. A. No. 36,- 
349. Richmond, February 17, 1864. S. Selot, for the req- 
ister. S.M. Cants, jor the treasurer.” Itis doubtful whether 
these notes will ever become due, and consequently they 
are utterly worthless. 

13. .It is also known, that these notes and bonds came 
into being as instruments of the rebellion ; and were issued 
mainly for the purpose of paying the expenses of the in- 
surgent government, and not for the purposes of legitimate 
commerce. Such a purpose was in contravention of the 
policy of the government of the United States. Their 
issuance and circulation was therefore illegal. All con- 
tracts to aid an illegal purpose are tainted with its illegal- 
ity—1 Par. Contr. p. 456. They were therefore void. This 
the State, by law, could declare, without any violation of 
the constitution of the United States.— Davidson v. Lanier, 
4 Wall, 447; Brown v. Tarkinton, 3 Wall, 377; Nordlington 
v. Vaiden, 2 Amer. Law Rev. 188; Bank of Tenn. v. Union 
Bank, 2 Amer. L. R. 346 ; Ex parte Miller, 16 Amer. L. R. 
871; Tufts v. Tufts, 3 Woodb. & Minot, 457. 

14. The ordinance in reference to the sale of slaves, is 
one of more difficulty than that in relation to judgments ; 
because it involves the consideration of the constitutional 
provision for the protection of contracts. 

15. It cannot now be denied that slavery is abolished in 
this State, and that the slaves are all made free. Nor will 
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it be denied that emancipation has been effected by the act 
of the nation. This is the repeated admission of this 
court ; and under its present organization, it is not to be 
presumed that the correctness of this admission will be 
questioned. There may be some difference of opinion in 
regard to the manner in which emancipation has been 
brought about, and the precise date at which it took effect, 
but none that it has been accomplished.— Miller v. The 
State,40 Ala. 54; Nelson, Adm’r, v. Morgan, Adm’r, June 
term, 1869. 

16. The first great national act that assailed the institu- 
tion of slavery, as a whole, in this State, was the proclama- 
tion of President Lincoln, issued on the first day of Janu- 
ary, 1863. This proclaimed the absolute and unconditional 
emancipation of the slaves in certain portions of the Uni- 
ted States, of which the State of Alabama was apart. The 
government was then in the midst of a fierce struggle for 
its preservation, and this great measure was deemed neces- 
sary for its success in that struggle. After that date, it 
became the policy of the nation to enforce this proclama- 
tion ; and it was persisted in until it was finally successful. 
It may be said, that such a measure was founded in revolu- 
tion and force; but this does not destroy its rightfulness 
nor its effect. The nation achieved, in the end, what it had 
proclaimed. In such cases, it is a rule almost without ex- 
ception, that the effect of such measures must be referred 
to the beginning, or to the first proclamation of the purpose 
intended to be accomplished. The American colonies pro- 
claimed themselves free and independent States, on the 4th 
day of July, 1776. They did not, however, achieve their 
independence until the end of a long and bloody war, which 
lasted for above seven years, until September 3d, 1783— 
Dee. of Ind., Revised Code, pp. 1, 3; Wilson’s Amer. Hist. 
358, 408. Yet, in law, the effect of the proclamation of in- 
dependence is referred to the fourth day of July, 1776.— 
Melivaine v. Coxe, 4 Cranch, 209. The same is the case 
with the construction of treaties. Though they are not 
completed until ratified by the consent of the Senate, and 
would be invalid without that ratification, (Const. of U.S. 
art. 2, § 2, cl. 2,) yet in their operation they are held, in 
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law, to take effect from their date.— United States v. Tegnes, 
9 How. 127; Davis v. Parish of Concordia, 9 Howard, 280 ; 
Montault v. U. States, 12 How. 47; U. States v. Daulerive, 
10 How. 609. 

17. Referring to emancipation, Chief-Justice Chase, de- 
livering the opinion of the court, in the case of Texas v. 
White, says: “Slaves in the insurgent States, with certain 
local exceptions, had been declared free by the proclama- 
tion of emancipation ; and whatever questions might be 
made as to the effect of that act, under the constitution, it 
was clear from the beginning that its practical operation, 
in connection with legislative acts of like tendency, must 
be complete enfranchisement. Wherever the national 
forces obtained control, the slaves became freemen. Sup- 
port to the acts of congress and the proclamation concern- 
ing slaves, was made a condition of amnesty by President 
Lincoln, in December, 1868, and by President Johnson, in 
May, 1865.—13 Stat. at large, 737,758. And emancipation 
was confirmed, rather than ordained, in the insurgent States 
by the amendment of the constitution prohibiting slavery 
throughout the Union, which was proposed by congress in 
February, 1865, and ratified before the close of the follow- 
ing autumn, by the requisite three-fourths of the States.” 
13 Stat. at large, 774, 775; 7 Wall. 728. 

18. But besides this confirmation of the proclamation of 
emancipation above referred to, it is a well known histori- 
cal fact, that before the issuance of that instrument many 
of the slaves of this State had become entitled to freedom 
under the operation of the fourth section of the act of con- 
gress of August Ist, 1861. 

19. The proclamation was but the culmination of the 
policy of the several acts of congress which had preceded 
it, and which had the same tendency and purpose. By 
the act of August 1, 1861, all slaves who were used in any 
military or naval service against the government of the 
United States were made free.—12 Stat. at large, 319. So 
were the slaves of all persons engaged in the rebellion. 
And fugitives from labor were not to be returned.—Act of 
congress, July 17, 1862, §§ 9, 10; 12 Statutes at large, 591. 
President Lincoln’s amnesty proclamation of December 8, 
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1863, required the parties seeking to avail themselves of 
its benefits to swear, “to abide by and faithfully support” 
“all the acts of congress passed during the existing rebel- 
lion with reference to slaves, so long and so far as not re- 
pealed, or held void by congress or by decision of the su- 
preme court ;” and “all proclamations of the president made 
during the existing rebellion having reference to slaves, so 
long and so far as not modified or declared void by decis- 
ion of the supreme court.”—App. to Acts of Congress of 
1863-4, pp. 6, 7,8. The amnesty proclamation of Presi- 
dent Johnson, which bears date May 29th, 1865, was to a 
similar effect, and contains a like condition. The latter 
proclamation required all persons seeking amnesty and 
pardon under it, to swear as before, to “ abide by and faith- 
fully support all laws and proclamations which have been 
made during the existing rebellion, with reference to the 
emancipation of slaves.” How could this be done, unless 
the proclamation was accepted as of its date, and the acts 
of congress above cited in the like manner? Most cer- 
tainly, the oath of amnesty required this. 

20. It is known to the court as an historical fact, that a 
very large majority of the white voters of the State have 
taken the benefit of the amnesty thus offered, and have 
complied with its terms. This was the most solemn con- 
firmation and ratification of the proclamation of the first 
day of January, 1863 ; and this could only be done in the 
language of the proclamation itself. Thus, the emancipa- 
tion of the slaves in this State was fixed as of the date of 
that important State paper, and we are in a certain meas- 
ure estopped todeny it. This document declares, that “all 
persons held as slaves,” in the State of Alabama, “ are and 
henceforth shall be free.”—Public Laws of the U. States, 
1862-3, App. p. 3. This important system of measures 
from the year 1861 to the year 1865, shows that it was the 
purpose and policy of the government of the United States 
to abolish slavery in the insurgent States, and that this 
purpose was fixed to take effect on the first day of January, 
1863, and that it was so accepted and confirmed, as of that 
date, by all persons who took the benefit of the amnesty 
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above referred to, which constituted a large majority of the 
white male people of the State. 

90. Then, all sales of slaves which occurred after that 
date were illegal, and this the ordinance properly declares. 
The sales were, moreover, against the public policy of the 
nation, and for that reason also they were illegal and void. 
Tod Co. v. Norris, 2 Wall. 45; Kennett v. Chambers, 14 
How. 38; Nelson v. Morgan, January term, 1869. 

21. The precise date at which emancipation took effect 
in this State being thus settled, I pass on to consider the 
influence of emancipation upon all agreements for the sale 
of slaves in this State, irrespective of the time at which 
they may have been contracted. 

22. Slaves were held in their unhappy condition by a 
regulation founded in force on the one hand, and weakness 
on the other. There was no positive statute of the State 
which ordained slavery. It was permitted and protected, 
but it was not created by legislative enactment. It was 
never a creature of the common law. It existed only as a 
local institution. The great founders of the government 
shunned the use of the word slave in the constitution, and 
the eloquent proclamation of independence openly defied 
the truth of the basis on which slavery was founded. 
Slavery violated a great natural law; that is, that man is 
of necessity, for his own support, entitled to the proceeds 
of his own labor. It is said, that to seize the property of 
another is intriusically immoral and unjust; and to invade 
what is rightfully in his occupation is esteemed a crime 
against a primary law of nature. If, then, it is a crime to 
seize one’s property, it can not be a virtue to deprive him 
of his liberty, which, in many instances, is his only means 
of acquiring that property. Then, upon all principles of 
right slavery was an injustice.— The Antelope, 10 Wheat. 120, 
121; Ruthf. Insts. of Nat. Law, 240; Curtis, J., in Scott v. 
Sanford, 19 How. 624; Dec. of Ind. par. 2, Rev. Code, 1; 
Const. of Ala. art. 1, § 2; 1 Wooddes’ Lects. 15; Forbes v. 
Cochrane, 2 B. & Cres. 448 ; Somersett’s Case, Loft’s Rep. 1; 
11 Harg. State Trials, 339; 20 Howell, State Trials, 79; 
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Jones v. Van Zandt, 2 MeL. 696; Dig. 49, 15, 19, 2; Grot, 
de Jure Bel. L. 3, C p. 51. 

23. Then, when the permission and protection on which 
this fabric of force and injustice had been erected, was 
withdrawn, it necessarily fell. For when the law fails, the 
right fails.—3 Dal. 378. By the great national edict which 
withdrew the force on which the institution stood, the slave 
was not declared to be emancipated, but slavery was for- 
ever forbidden. The power that upheld it was withdrawn, 
The language of the fundamental law is this: “ Neither 
slavery nor involuntary servitude, except as a punishment 
for crime, whereof the party shall have been duly con- 
victed, shall exist within the United States or any place 
subject to their jurisdiction.”—Const. U. 8. article 13, § 1, 
Revised Code, page 22. This is not the language of re- 
peal ; it does not acknowledge that slavery ever rested upon 
statute law, or upon right ; but it denies its authority longer 
to exist. If any just legal power in the master, over the 
person claimed by him as his slave, ever existed, it takes 
this power away. It does not destroy the person held as 
a slave, but it destroys the authority of the master to hold 
him in subjection as such slave. It destroys the law of 
slavery altogether, and leaves the effects of this destruction 
to be determined by the States themselves. 

24. In all sales, the intention and purpose of the parties 
is of the essence of the contract. In this, both parties 
must concur. There is no contract unless the parties thereto 
assent, and they must assent to the same thing and in the 
same sense. If one sells a slave for life, he asserts that he 
can pass such title, and he must be in a condition to make 
his assertion true; else the party who buys a slave for life 
does not get what it was his purpose to purchase. And the 
condition of such a sale is, that the vendor must make his 
title good, or the sale is violated on his part, and may be 
rescinded if the purchase-money is not paid, and the power 
to make title wholly fails—2 Parsons on Contracts, 278, 
979, and notes. In the sale of all personal chattels, the 
law implies an affirmation by the vendor, that the chattel 
is his own, and that he can and will make good such title 
as he sells, and such as the buyer intends to purchase.— 
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Cozins v. Whitaker, 3 8. & P. 3822; Benj on Sales, 474. 
And even without a warranty, it has been said to be the 
undoubted right of the buyer to recover back the purchase- 
money, on the ordinary purchase of a chattel, where he 
fails to get what he paid for; or if he has not paid the 
purchase-money, before the failure of the power to make 
title, he may refuse to do so, after the power to make title 
has failed or has become unlawful. The law will not make 
a party take and pay for what he did not intend or consent 
to buy.—LBenj. on Sales, 308. The warranty is a part of 
the contract of sale; if this fails, then the sale fails with 
it. Here the power to make the warranty good, has wholly 
failed. It has become illegal and impossible, and the party 
bound by it is therefore released.— Glover v. Taylor, 41 Ala. 
124; Perry v. Hewlett, 5 Por. 318; Ruthf. Insts. p. 144, § 39. 
Presb. Church v. City of New York, 5 Cow. 538; 2 Parsons 
on Contracts, pp. 674, 675. 

25. Again, it is said, that no rightcan be founded on an in- 
jury or an injustice, or in violation of alaw of God. This 
is a principle of common law, and though it may not here- 
tofore have been applied in cases like the present, yet, 
there can be no doubt, if these contracts were based upon 
the sale of our more favored fellow-citizens, whose good 
fortune had colored their faces white instead of black, we 
would still treat it with marked respect, and very few would 
be found to stand up for the enforcement of the sales of 
the sons and daughters of the commonwealth, how long so 
ever they might have suffered in slavery. Yet, this is the 
question now under discussion ; and, possibly, an old, fa- 
miliar and carefully cherished, prejudice may interpose to 
prevent us from feeling its enormity.—Ruthf. Inst. p. 17; 
Const. Ala. Art. 1,§ 2; Broom’s Max. pp. 17, 18, (marg.) 

26. But however this may be, it is certain that every 
contract, to have validity, must be founded uponalaw. It 
is said that this law enters into it, and gives it its obliga- 
tion.—Von Hoffman v. City of Quincy, 4 Wallace, 535, 550. 
And if this law, on which the contract stands, is repealed 
or abrogated, without exception in favor of such contract, 
the contract must fail, because it has no law to support it. 
If the law is taken away the obligation of the contract is 
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gone. It is true that the State cannot assail a contract in 
this manner, by the repeal of the law on which it stands. — 
4 Wallace, 535, supra; Green v. Biddle, 8 Wheaton, 92; 
Bronson v. Kinzie, 1 Howard, 319; Ogden v. Saunders, 12 
Wheaton, 231 ; Sturgis v. Crowningshield, 4 Wheaton, 122; 
Fletcher v. Peck, 6 Cranch, 87; New Jersey v. Wilson, 7 
Cranch, 164; Terret v. Taylor, 9 Cranch, 43; Pl. Bh. vs. 
Sharp et al,,6 How. 327; Beers v. Haighton, 9 Pet. 359 ; 
Mason v. Haile, 12 Whea. 378. But in this case it is not 
the State that has abrogated the law of these contracts, 
but the national government or the people, upon whom 
there is no such limit or restriction. — vans v. Eaton, Pet. 
C. C. 322. 

27. Whether the government of the United States had 
the right to abolish the law of slavery in this State, can not 
now be madea question. It has been done, and the present 
State government of this State is organized upon the ad- 
mission that it has been rightfully done. There is, then, 
now, no law in force to support these contracts for the sale 
of slaves in this State. The right to enforce, then, must 
rest upon law, or it fails. To say that they were once legal, 
and therefore remain legal, is not enough. It must appear 
that the law upon which they originally rested, still re- 
mains a law, or that in its abrogation they were excepted, 
or that there is some constitutional provision which pro- 
tects them. But nothing of this kind can be shown. ‘Sub- 
lato fundamento cadit opus.—Jenk. Cent. Cases, 160; Hol- 
lingsworth v. Virginia, 3 Dal. 378. Upon the extinction of 
the law of slavery these contracts became illegal, and a 
contract which is illegal, is void, in law. This is what the 
ordinance above referred to declares ; and it violates no 
clause of the constitution of the United States or of this 
State. 

28. Again—that which operates upon the consideration 
of « contract effects the contract itself. If the considera- 
tion fails, the contract fails. Here the character of the 
person sold was of the very essence of the consideration 
of the contract. The sale was that of a slave for life. 
This was the main and sole condition of the sale. It was 
the cause and purpose of the sale, and it constituted the 
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entire consideration of the promise to pay the purchase- 
money by the vendee. The purchaser did not contract for 
the services of the person sold, but for the person himself, 
as for a horse or a mule—as for a thing constituting an 
article of property subject to perpetual continuance in the 
condition of a slave for life, so long as life lasted. This 
was the whole intention, expectation, and purpose of the 
sale; and this it was the purpose of the warranty to de- 
fend and make good, If this purpose is defeated, then 
the sale is defeated, and it does not effect what both par- 
ties intended it should accomplish. That the purpose and 
the expectation of the parties to the sale have been de- 
feated, it would now be idle and reckless to deny. The 
purpose of the sale has been rendered illegal and impossible 
by the law—by the will of the supreme power in this State. 
It has wholly broken down the contract of sale on one side 
by rendering it illegal to fulfill it. Such legislation abro- 
gates the sale.—5 Cow. 538, supra; 2 Pars, Contr. 674, 
5th ed. 

29. It must be admitted that the status of the person 
sold, who created the whole consideration of the contract 
of the sale, has been changed by law, or which is the same 
thing, by the national will—which islawin thiscase. This 
change has defeated the purpose of the contract. It has 
rendered that purpose unlawful. This is similar to the 
case, where a party agreed to import goods within a certain 
time, and before the time arrived, the government inter- 
posed by embargo, and made the performance of the agree- 
ment unlawful. This would put an end to the contract. 
It would repeal it. This case is almost identical in prin- 
ciple with such a case as that. Here the vendor can not 
do what he promised to do—that is, make the person sold 
a slave for life—Pars. Contrs. 5th ed. p. 674; Presb. 
Church v. City of New York, 5 Cowen, 538; Brewster v. 
Kitchen, 1 Ld. Raym, 317, 821; 1 Salk. 189. 

Emancipation was an assault, by the law, upon the con- 
sideration of the contract of sale which destroyed it. This 
causes the contract to fail, and overturns the mutuality of 
the agreements which constituted the sale. It suffers the 
plaintiff to be released on his part, and then to turn round 
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on the defendant and compel him to perform his part of 
the agreement of sale! There is, I apprehend, no admitted 
principle of law that sustains this result. It is radically 
wrong and unjust. And whatever we may think to the 
contrary now, the time will come, and is even now at our 
doors, when this outrage upon principle will be denounced 
and driven from our courts, where justice, in this absence 
of a statute, should be the measure of a law. Equum et 
bonum est Lex Legum.—Hob. 224; Const. Ala. art. 1, § 15, 

30. A contract consists of a promise, a consideration, 
aud a condition—(Daniel Webster)—and in all contracts 
of mutual benetit, whatever obligation one party is under 
to give or to do, it is undertaken upon condition of his 
receiving the equivalent agreed upon. If, therefore, he 
fails to receive such equivalent by the other’s non-per- 
formance or inability to perform, the condition fails, upon 
which he consented to be obliged, and he ceases to be 
longer under obligation.—Ruthf. Insts. p. 141, § 36. Whilst 
the whole of the sale remains as the parties understood it, 
and intended it, with all the remedies on both sides unim- 
paired, as they were at the time the sale was entered into, 
then it would be just to enforce it on both sides ; but when 
the law intervenes and prevents this, the law breaks down 
this mutuality of obligation, and discharges the party on 
the one side. It also releases the party on the other. In 
a word, it puts an end to the sale as the parties made it, 
understood it, and assented to it. This destroys the sale. 
And so the ordinance of the convention, under discussion, 
has declared. The new facts which eftect these contracts 
since emancipation, required a new rule to measure their 
force under these new facts. This could be supplied only 
by law, through the legislative power of the State. In 
this, the State could act without any restraint upon its 
sovereign authority, and may do what it pleases. The 
limitations upon the States are not to be extended by con- 
struction; and a law will not be held to be unconstitu- 
tional, unless it is clearly and plainly so.— Falconer v. 
Campbell, 2 McL. 195; Hubbard v. N. R. R. Co., C. C. 84; 
Booth v. Town of Woodberry, 5 Amer. L. Reg. N. 8. 202; 
Fletcher v. Peck, 6 Cra. 87,128. Here this contract was 





JANUARY TERM, 1870. 79 
McElvain v. Mudd, Adm’r. 








impaired by the action of the national government, and 
the State has simply declared what this impairment shall 
have in its own courts.— Wainwright v. Bridges, 19 La. An. 
934; 3Am. Law Rev. 333, 334; Burbridge v. Harrison, 20 
La. An. 357. In making these sales, the parties had no 
reason to suppose that they would be interfered with by 
law, as they have been. They had no idea that they would 
thus be defeated. Here there was that which amounted 
to a false affirmation innocently made, and the purchaser 
was certainly misled by it. This justifies the recission, 
and the property, if valueless, need not be returned.— 
Smith v. Richards, 13 Pet. 26; Christy v. Cummins, 3 McL. 
386; Gunnel v. Dade, 1 Cr. C. C. 427. 

31. Here the doctrine of vis major does not apply, be- 
cause the property sold was not destroyed by act of God 
-or by the public enemy, but by act of law. The national 
authority has said that the vendor of the slave shall not 
make good the title that he sold; and then the State in- 
tervenes and declares that this interference puts an end to 
the contract of sale, and that the price shall not be re- 
covered in the State courts. This is just what the parties 
themselves would have done, had they been in a condition 
to anticipate the present results. 

32. It cannot, with any just reason, be expected that 
there will be found decided cases upon all the questions 
arising out of the late war, and the legislation to which its 
complications have given rise. That which has been done 
without law, and in spite of law, or which has been assailed 
by law, must be settled by the courts according to “ right 
and justice,” if there is no statute to direct.—Const. Ala. 
article 1,§ 15. But if there is a statute to direct, it must 
be followed, unless it is void for want of constitutional 
conformity. Undoubtedly according to “right and justice” 
the vendee would not be bound by a contract of sale of 
personal chattels, which the vendor had no power of 
carrying into effect, as the parties understood it at the 
time it was made.—Smith on Contracts. If a party 
makes a sale of personal property, and it is destroyed at 
the date of the sale, this defeats the agreement of sale.— 
1 Par, on Con. 521, 522. The like would be the case if it 
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was destroyed before delivery; and it is presumed, if the 
law forbid the delivery, it would have the same effect.— 
Nerot v. Wallace, 3 T. R. 17; Bates v. Court, 2 B. & C. 474, 
Now this is so, because there is a law making this the rule, 
Here, although there was an agreement of sale, yet before 
the price was paid, the supreme law interposes, and takes 
from the vendor the power of conferring the benefit up to 
the extent that the benefit proposed to go, both in fact and 
in law, so as to make the title good. It does not simply 
make the vendor’s title bad, but it declares that he shall 
not be bound to make it good. It discharges him from his 
warranty.—5 Cow. 538, supra. If the vendor accepts this 
discharge, then he makes the act of the government his 
own. He takes the benefit, and should suffer theloss. He 
is discharged from his warranty, and should give up the 
price. Under this new condition of the facts, the State 
legislative authority intervenes and makes a new rule, for 
the guidance of its courts. That is, it declares, that these 
emasculated sales shall not be the foundation of an action 
in its courts. This is certainly not the power denied by 
the federal restriction. The ordinance being within the 
limit of State legislative power, the court is bound to en- 
force it. This tribunal is not to judge of its fitness or its, 
unfitness ; its policy or impolicy ; its wisdom or its folly’ 
its justice or its injustice. If it is a law, it must have the 
effect and force of law. It must be obeyed. 

33. If the proclamation of emancipation had any force 
at all, it must have had the same effect everywhere—all 
over the nation—except in those places where it was other- 
wise limited, because it was a national act, and it was exe- 
cuted by the national authority. It was a proclamation of 
the national policy, and as such it was confirmed by the 
acceptance of amnesty by the people of this State, under 
President Johnson’s proclamation, dated the 29th dayof 
May, 1865 ; and this confirmation must be referred to the 
thing confirmed.—1 Bouv. Law Dict. (12th ed.) Vor Con- 
jfirmation, page 319. So far, then, as the case of Leslie v 
Langham conflicts with this view of the law, it ought to 
be. over ruled.—40 Ala. 524; Nelson, Adm’r, v. Morgan, 
Adm’r, June term, 1869. 
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34. The seeming injustice of an affirmance of the judg- 
ment below, appears from the fact, that the appellant will 
be made to pay quite eight thousand dollars, in legal funds, 
to the appellee, for property in persons, now citizens of the 
State, who had been declared enfranchised by the nation, 
and whose emancipation the nation was most solemnly 
pledged to make good ; and, yet, get comparatively nothing 
of any value for his money. This shows how relzctantly 
the human mind is disposed to divide out the false goods 
of an old, selfish idolatry, and to do ricut, though the 
heavens may fall. It may be permitted moderately to de- 
plore, though we can not help, such a painful departure 
from the law of laws.—Constitution of Ala. 1867, article 1, 
§ 15; Hob. 224. 

35. I, therefore, think that both the ordinances above 
referred to, are free from any clearly defined constitutional 
objections, and that the judgment in this case ought to be 
reversed and remanded. 





HOOD vs. THE STATE. 
[INDICTMENT FOR PERJURY.] 


1. Judgment, motion in arrest of ; must be disposed of, in criminal case, 
before sentence.—In a criminal case, a motion in arrest of judgment 
must be finally disposed of—it must be overruled or allowed—before 
the court proceeds to pronounce sentence against the accused. 

2. Perjury ; when can not be charged on affidavit for attachment.—Perjury 
can not be charged on an affidavit, made before the clerk of the circuit 
court for the issuance of an attachment, unless the affidavit asserts the 
facts required by the statute authorizing the process, and these statu- 
tory facts are alleged to be false. 

3. Perjury; definition of.—Perjury is a corrupt, willful, false oath taken 
in a judicial proceeding in regard to any matter or thing material to a 
point involved in the proceeding. The advice of the attorney who 
prepared the oath and advised the accused to take it, is competent to 
show what was said and done at the time the oath, alleged to be false, 
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was sworn to, for the purpose of showing an absence of corrupt intent, 
or that the accused was misled or mistaken. 

4. Same.—Generally, an oath to sustain a charge of perjury must not only 
be untruthful, but it must also be corrupt, unless the statute otherwise 
directs. 


APPEAL from the Circuit Court of Pickens. 
Tried before Hon. L. R. Smiru. 


The indictment in this case charges, “that before the 
finding of this indictment, Jerry Hood, (f. m.,) on applica- 
tion for suing out an attachment in a civil action in the 
circuit court of Pickens county, in which one Thomas J, 
Coleman was defendant, and said Jerry Hood, (f. m.,) 
plaintiff, being duly sworn by the clerk of said court who 
had authority to administer such oath, falsely swore that 
he had reason to believe that said crops, cultivated as 
aforesaid, would be removed from the premises where they 
were grown, without full payment of all wages due affiant 
as said laborer, for his said services, without his consent; 
the matter so sworn to being material and authorized by 
law, and the oath of said Jerry Hood, (f. m.,) in relation 
to such matter, being willfully and corruptly false,” against 
the peace, Xe. 

The defendant pleaded not guilty, went to trial on that 
plea, and was found guilty “in manner and form as charged 
in the indictment.” 

On the trial, as shown by the bill of exceptions, it hay- 
ing been proven on the part of the State, among other 
things not material to an understanding of the points here 
decided, that the affidavit was read over and explained to 
said Jerry Hood, by his attorney, before the same was sub- 
scribed, the defendant offered to prove, “as a part of the 
res geste of the affidavit, that the legal adviser and attor- 
ney-at-law of the defendant, who drew the said affidavit, 
bond and writ of attachment, advised the defendant, when 
he was about to make said affidavit, that he might properly 
do so;” but the court refused to receive the evidence, and 
the defendant excepted. 

After the accused was convicted, but before sentence was 
passed upon him, as appears from the judgment entry, the 
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accused, on “ being brought before the court to receive his 
sentence, and being asked if he has any reason why the 
sentence of the court shall not be passed upon him, where- 
upon he answers the error assigned in his motion for the 
arrest of sentence of judgment; which motion is by the 
court continued, and the defendant is sentenced as follows: 
[Here follows sentence of imprisonment in penitentiary.]” 

The errors assigned are— 

“], The indictment is defective. 

“2. The court erred, as shown in the bill of exceptions. 

“3, The court erred in passing sentence. 

“4, The court erred in passing sentence without first 
deciding the motion in arrest of judgment. 

“5, The court erred in the judgment rendered.” 


Terry & WILLETT, and A, J. WaLkeEr, for appellant.— 
I. The indictment in this case was defective for the follow- 
ing reasons: 1. The statute, (§ - 558) following the common 
law, requires that the oath should be material and should 


be authorized by law. The form given in the Revised Code 
(see Form No. 45, p. 812,) shows, that the necessity of a 
legal averment of the facts, that the oath was material, 
and was authorized by law, are not dispensed with. On the 
contrary, the form contemplates a statement of the facts. 

2. The indictment neither shows, from the facts, that the 
affidavit was material, nor that it was authorized by law. 
It is true, the indictment says in words that the affidavit 
was material and authorized by law. This, however, is 
only the statement of a legal conclusion, which is not a 
legitimate mode of pleading, and can not be tolerated un- 
less expressly authorized by the Code. This the Code 
does not do, because in the prescribed form it expressly 
requires a statement of the facts. These facts, from which 
the materiality of the oath and its authorization by law 
might be inferred, are not stated. 

3. It does not appear what the object of the attachment 
was. It may have been, as far as the indictment discloses, 
for the collection of an ordinary debt, and the matter of 
the removal of the crop covered by the indictment may 
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have been utterly immaterial. In criminal pleading, things 
are not to be taken by intendment. 

Il. The attachment affidavit can be referred, if we resort 
to intendment only, to the act of 10th October, 1868.— 
Pamphlet Acts, p. 252. Under this act it is perfectly clear, 
that the oath does not seem to have been material, or au- 
thorized by law, for the following reasons, viz: 

1. The act of 10th October, 1868, very clearly contem- 
plates that the oath shall be on afidavit— that is, that it shall 
be in writing. Such a thing as the issue of an attachment 
without a written oath is unknown in the jurisprudence of 
Alabama. The affidavit is a paper in the cause, and may 
be the predicate of proceedings in the cause. Now, from 
the indictment, it does not appear that anything more than 
a mere verbal oath was ever taken by the defendant. If 
so, it was utterly immaterial. The oath, if not in writing, 
was not material and was not authorized by law. 

2. The oath, if in writing, is utterly immaterial. 

3. The belief of the party was altogether immaterial 
upon the question of issuing an attachment. The act re- 
quires a positive oath in writing. But this oath was not, 
even according to the indictment, a statement of a belief 
of the party, but a statement that he had reason to believe. 
That the party had reason to believe, is no ground of 
attachment, and is not recognized in the statute, and was 
utterly immaterial. To sustain this indictment, it is nec- 
essary to maintain the proposition, that the defendant is 
responsible criminally for the clerk’s ignorance of law. 

The indictment, in speaking of “cultivated as aforesaid,” 
is simply nonsense, 

III. One of the questions of the case was, whether the 
false swearing was willful and corrupt? The declarations 
of the defendant, at the time he took the oath as to his 
belief and the grounds of that belief, were certainly a part 
of the res gestw, and should have been admitted upon the 
question of the intent with which the oath was taken, 
whether its falsehood was willful and corrupt or not. Es- 
pecially is this proposition true, when the aftidavit was not 
as to a matter of fact, but as to the belief of the accused. 

IV. The court certainly did wrong to continue the mo- 
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tion in arrest of judgment and still sentence the prisoner 
to the penitentiary. The record -shows that the prisoner 
made a motion in arrest, and that the motion was contin- 
ued. The effect of the motion in arrest was to continue 
the case sub judice. The prisoner liad a right to make the 
motion, and to have it decided. The court had no right, 
pending that motion and without deciding it, to sentence 
the prisoner. It is as if a man were found guilty of a cap- 
ital offense, and hung pending the consideration of a mo- 
tion in arrest. It amounts to the passage of sentence be- 
fore the trial is terminated. This action of the court, in 
sentencing a man pending his motion in arrest, is abso- 
lutely monstrous. 


JosHuA Morss, Attorney-General, contra. 


PETERS, J.—The constitution of this State forbids that 
any person shall “ be deprived of his life, liberty or prop- 
erty, but by due course of law.”—Con. Ala. 1567, art. I, § 7. 
Due course of law, in this sense, means that every person 
who is charged with an offense, shall be charged and tried as 
required by the laws of the land, and not otherwise. And 
for this purpose, in a criminal prosecution, the record must 
show that the accused is charged with an indictable offense 
according to the forms of law, and that his trial has been 
conducted as the practice, required by the law, prescribes. 
If these requisites, on the face of the record, appear to be 
wanting, it is the duty of the court to refuse to give judg- 
ment, on motion pointing out the deficiencies. This is 
called a motion in arrest of judgment. And the effect of 
such a motion, if granted, is to set aside all the proceed- 
ings in the case, and allow a judgment of acquittal to be 
entered. This motion can not be made before the verdict, 
nor can it be made after the sentence. It, therefore, comes 
properly between the verdict and the judgment of condem- 
nation ; and it must be decided before the sentence is pro- 
nounced. It can not, therefore, be continued until after 
sentence.—1 Chitty’s Crim. Law, 661; 1 Bish. Crim. Proc. 
p. 850, § 850, et seg. The constitution and the statute law 
recognize the right of the accused to have the judgment 
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against him arrested, as one of his means of defense, and 
it is error improperly to defeat its effect.—Const. Ala. 1867, 
art. I, § 7; Rev. Code, § 4146. It may be said, that to con- 
tinue such a motion until after sentence is pronounced is 
tantamount to its refusal, and that it ought to be so treated, 
Such is not the legitimate effect of a continuance. It is an 
order intended to keep the proceeding before the court for 
future disposition, not an order of final disposition. To 
treat it otherwise, would lead to confusion.—1 Chitty’s Pl, 
421, note; 3 Black. Com. 316. 

This might be sufticient to dispose of this case and send 
it back to the circuit court for a new trial. But there is 
another question which arises on the record, that will be 
important on a new trial; that is, the sufficiency of the 
charge alleged in the indictment, and the materiality of 
certain testimony offered by the accused in the court be- 
low, in explanation of his act in taking the oath. 

Perjury is a corrupt, willful, false oath, taken in a judi- 
cial proceeding, in regard to a matter or thing material to 
a point involved in the proceeding. This oath must be 
taken before some officer or court having authority to ad- 
minister it. This is a statutory proceeding, and the affi- 
davit required is a statutory oath. This is the oath that 
the clerk is authorized to administer. His powers are not 
general, but special, and he can not exercise a broader ju- 
risdiction than is conferred upon him by the statute.—Re- 
vised Code, $$ 680, 645, 771; Pamph. Acts 1868, page 252, 
The clerk has no power to construct a new oath, different 
from that prescribed by the statute. He must confine his 
action to the authority thus given. 

The act prescribes that certain facts shall exist, and that 
affidavit of “either” of these facts being made, and bond 
given, or affidavit of the plaintiff’s inability to give such 
bond being also made, the attachment shall at once issue. 
The affidavit made by the accused, for the falsehood of 
which he is indicted, is quite different from the one required 
and authorized by law. It is an affidavit that the affiant 
“had reason to believe” that certain crops would be re- 
moved from centain premises, without full payment of cer- 
tain wages, without affiant’s consent. This was no grounds 
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upon which an attachment could issue. It is not the oath 
required by the statute. The facts upon which an attach- 
ment could issue, as required by the statute, are the actual 
removal of the crops or a portion of them, or the act of 
being about to remove them or a part of them; the non- 
payment of wages owing to the laborer, and the removal 
or attempt to remove them or a part of them without his 
consent ; and not his mere belief of such facts. Such an 
aftidavit may possibly be amended so as to make it conform 
to the requirements of the law, but until it is so amended, 
its allegations and statement of facts, though untruthful, 
can not be regarded as material to the proceedings in such 
sense as to support a charge of perjury.—Revised Code, 
§§ 2989, 2990 

Evidence of the advice of the attorney of Hood, at the 
time the affidavit was drawn and sworn to, was competent 
to show the absence of corrupt motive. It was competent 
to show that the accused might have been thus led into a 
mistake. Then the oath, though untruthful, could not have 
been perjury.— The State v. Lea, 3 Ala. 602; 2 Hawkins’ 
Cr. Pl. b. I, ch. 69, § 2, p. 8, (7th London ed.) The court 
erred in rejecting it, as shown in the bill of exceptions. I 
may also add, that it admits of grave doubt whether the 
indictment in this case is sufficient—Rev. Code, § £139. 

The judgment of the circuit court is therefore reversed, 
and the cause is remanded for further proceedings in the 
court below, in conformity with this opinion. The accused, 
Jerry Hood, will be held in custody until discharged by 
due course of law. 
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HORN, Ex’r, vs. BRYAN ET AL. 


[PETITION TO PROBATE COURT TO AMEND AND COMPLETE PARTIAL DECREE, 
RENDERED BY IT, AT A SUBSEQUENT TERM AGAINST EXECUTCR WHO HAD 
MADE FINAL SETTLEMENT. ] 


1. Executor, final settlement of ; what order probate court has not jurisdic. 
tion to make.—After a final settlement of an executor’s accounts, the 
probate court has no jurisdiction to entertain a petition, by a distri- 
butee, to complete a decree rendered against the executor on partial 
settlement, and to issue execution upon it. 


AprEAL from Probate Court of Marengo. 
Tried before Hon. Tuos. J. Woo tr. 


The facts of this case sufficiently appear in the opinion. 


S. J. Cummine, for appellant. 
MoreGan & Lapstey, contra. 


B. F. SAFFOLD, J.—The appellees, on the 24th of 
July, 1867, petitioned the probate court to complete a 
decree, rendered in 1860, against the appellant, whereby 
it was ascertained, on a partial settlement of his accounts, 
that, in his representative capacity, he was indebted to the 
said Frances L. Bryan, in the sum of $2,718 98, and he was 
directed to retain the money, subject to the further order 
and decree of the court, on the termination of a certain 
chancery suit between the petitioners concerning it, and 
also petitioned the court to issue execution upon the decree. 

The appellant moved to dismiss the petition, on the 
ground that he had made a final settlement of his execu- 
torship in 1864, and had paid the decree then rendered 
against him. The motion was overruled, and the court 
rendered a decree against the executor in favor of the peti- 
tioners according to the prayer of their petition, with some 
exception. 

Both parties appealed from the decree. The appeal 
taken by the petitioners was heard at the January term, 
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1868, of this court and the decree was reversed, on the 
ground that the probate court had no jurisdiction to take 
further action in the matter, after the final settlement, and 
a decree was rendered in this court dismissing the motion 
of the petitioners in the probate court. 

The facts and the authorities sustain this disposition of 
the case.—Modarvell v. Holmes, 40 Ala. 391; Slatter and 
Wife v. Glover, 14 Ala. 650; and the authorities cited in 
the opinion at the January term, 1868. 

The decree of the probate court is reversed. The peti- 
tion of the appellees is dismissed out of that court, at their 
cost, and they must pay the costs of this court. 





BUFORD et at vs. TUCKER. 


[ACTION ON PROMISSORY NOTE GIVEN FOR HIRE OF A SLAVE. ] 


1. Hire of slave, note for ; what no defense against.--The fact that a slave, 
hired for the year was taken from the possession of the hirer in the 
spring of the same year by the presence of the Federal army, and not 
regained, is no defense against a note given on Ist of January, 1865, 
for the hire of the slave for that year. The hireris nevertheless bound 
for the hire of the slave for the entire term for which the contract of 
hiring was made. 

2. Custom, evidence of ; what does not constitute requisites of.—An alleged 
custom, that has its origin only some three or four years before, is not 
such a legal custom as will displace the general law. Such an alleged 
custom must wantall the necessary requisites and elements of a good 
custom. It certainly wanted antiquity, and must also have wanted 
certainty, consent, obligation, and the other elements of a good cus- 
tom. Evidence offered, therefore, to prove that at the time of hiring 
aslave, there was a general, notorious, custom in the neighborhood 
and county in which said hiring was made, that where the word dol- 
lars was used in contracts, and nothing said of the kind of dollars, the 
parties understood and meant Confederate money, was properly rejected, 
on motion of the party against whom it was offered. 

3. Charge of court; what erroneous, as to amount of recovery for hire of 
slave.-—Where there was evidence before the court that the slave was 
not worth, in good money, the sum agreed to be paid in the note, a 
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charge to the jury that the plaintiff was entitled to recover the amount 
of the note and interest, is erroneous. 

4. Lire of slave; what amount hirer entitled to recover, for.—The hirer ig 
only entitled to recover the value of the services of said slave, as a 
hireling, atthe time of the hiring, in lawful money of the United States, 


ApprEaAL from the Circuit Court of Lowndes. 
Tried before Hon. GEorGE GOLDTHWAITE. 


This was an action on a promissory note, executed on 
the — day of January, 1865, for the hire of a negro woman, 
a slave, and several children, tor the year 1865. No pleas 
appear inthe record. The case was tried before a jury 
and resulted in a verdict for the appellee, the plaintiff 
below. 

From the bill of exceptions, it appears that it was proved 
on the trial, that said slave was taken from the appellants 
(defendants below) by the presence of the Federal army, 
in the spring of the year 1865, and that she was never 
regained by them ; and that the services of said slave were — 
not worth the amonnt of the note in good money. The 
defendants also offered evidence to the effect, that said 
note was made in Lowndes county in this State; that the 
contract of hiring was between persons resident at that 
time in said county; that at the time of giving said note, 
the only currency circulating in the county was Confed- 
erate treasury-notes, and treasury-notes of the State of 
Alabama, redeemable in Confederate treasury-notes ; that 
there was at the place, and in the county, generally, where 
said note was given, a general and notorious custom, that 
where the word dollars was employed in a contract, and 
nothing said of the kind of dollars, that the contract was 
to pay in Confederate money. The plaintiff objected to 
the admission of this evidence, and the court sustained 
the objection and excluded the evidence, and defendants 
excepted. 

The court charged the jury, that the plaintiff was entitled 
to a verdict for the amount of the note and interest, less 
the amount of a set-off proved, and defendants excepted. 

The exclusion of the evidence of the alleged custom, 
and the charge of the court, are now assigned for error. 
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Srong, CLopron & CLANTON, for appellants. 
CLEMENTS & WILLIAMSON, contra. 


PECK, C. J.—There was no error in excluding the evi- 
dence offered in relation to the existence of the alleged 
general custom, said to have existed at the place, and in 
the county, where the note was given. 

We know, historically, that Confederate currency— 
treasury-notes—was first issued about the year 182, and, 
therefore, the alleged custom wanted nearly all the neces- 
sary requisites and elements of a good custom. It cer- 
tainly wanted antiquity, and it must also have wanted cer- 
tainty, consent, obligation and the other elements of a 
good custom. 

2. The evidence of the character of the currency in cir- 
culation, &c., was competent and proper, but without such 
evidence, the courts will take notice without proof, that as 
a general thing, among the people, at the date of said note, 
contracts were made with reference to Confederate cur- 
rency. 

Judge Ormond, I think, in the case of Bates & Hines v. 
The Bank, 2 Ala. Rep., said, in substance, he could see no 
reason why the court should be ignoraut of what all the 
rest of the world knew. 

The charge of the court, therefore, was wrong in direct- 
ing the jury, that the plaintiff was entitled to a verdict for 
the amount of the note and interest, less the set-off proved ; 
the plaintiff was only entitled to recover what, at the date 
of the note, the services of the slave were worth in the 
year 1865, in the legal currency of the United States. He 
was, however, entitled to recover for the services for the 
entire year 1865. By the contract of hiring, the defend- 
ants became the owners of the slave, for the time of the 
hiring, and if emancipation took place before that time 
expired, the owner must lose her property in the slave, 
and the hirer must lose the services of the slave for the 
period stipulated. | 

Let the judgment be reversed, and the cause remanded, 
for a new trial at the costs of the appellee. 





FORTY-FOURTH ALABAMA. 
Mabone v. Haddock et al. 








MAHONE vs. HADDOCK et At. 


[BILL IN EQUITY TO SET UP AND ENFORCE VENDOR'S LIEN FOR UNPAID PUR- 
CHASE-MONEY OF LAND. ] 


1. Lien for unpaid purchase-money of land.—M. sold and conveyed by 
deed, with full warranty of title, in 1852, a tract of land to H. for $800. 
Of this sum, $300 were paid at the making of the deed, leaving a bal- 
ance of $500 of the purchase-money unpaid, For the payment of this 
$500, H. executed his bond to M., of the same date with that of the 
sale, with this condition : ‘‘If the said title (the warranty deed) shall 
be sustained, and his (M.'s) right to make said deed shall be estab- 
lished, in a suit about to be commenced against me (H.) for said land, 
80 that said title shall be declared a good and lawful title to said land, 
then the above bond shall be of full force against me (H.) for the pay- 
ment of the money therein specified ; but if such title shall fail, then 
I (H.) am bound to deliver said deed to M.as cancelled, upon which he 
(M.) is to deliver up the bond as cancelled.” H. went into possession, 
under the contract of sale, and died in possession, and his distributees 
and representatives continued in the possession of the land after H.'s 
death, up to the filing of the bill, in February, 1862. No suit was ever 
brought against H. for the land, as was apprehended at the making of 
the bond, and nothing appeared to threaten the legal sufficiency of the 
title from M.toH. M. died in Georgia, in 1856, and his widow admin- 
istered on his estate in that State, and thereafter was married during 
her administration to E., and E. and his wife, as administrator and ad- 
ministratrix, in Georgia, of M.’s estate, transferred and assigned the 
bond for $500 to Mahone, the complainant: Held,—that the bond in 
the possession of Mahone, as transferree, is a lien upon said land for 
the unpaid purchase-money, and the suit to enforce the same was not 
prematurely brought. 

2. Vendor's lien; what not destroyed by.—The failure to present the bond, 
for the balance of the unpaid purchase-money, to the administrator of 
H., within the time required by law to prevent a bar, does not cut off 
the vendor's lien ; it only cuts off the right of the transferree to par- 
ticipate in the distribution of the estate of H. with the other creditors, 
who have duly presented their claims. 

3. Foreclosure, right of ; when barred.—The right to forclose, in such a 
case, is only barred when a mortgage, for like purpose, would be barred, 


APPEAL from the Chancery Court of Macon. 
Heard before Hon. N. W. Cocke. 


The facts are sufficiently set out in the opinion. 
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Gunn & Srranae, for appellant. 
GraHam & ABERCROMBIE, for appellees. 


PETERS, J.—The bill in this case was filed by William 
C. D. Mahone, against Thomas W. Haddock and others, 
in the thirteenth district of the southern chancery division 
of this State, in the year 1862. The final decree dismiss- 
ing the bill purports to have been rendered in 1867, but it 
has no date. F'rom this decree Mahone appeals to this 
court. 

It is showa by the allegations of the bill, that William 
Matheson sold and conveyed to John B. Haddock a tract 
of land lying in the county of Macon, in the State of Ala- 
bama, for the sum of eight hundred dollars. Three hundred 
dollars of this sum was paid at the sale, and the payment 
of the residue was secured to be paid by Haddock’s obli- 
gation to Matheson, bearing date August 14, 1852; which 
is in the following words: 

“Georgia, Muscogee county. 

“Know all men by these presents, that I, John B. Had- 
dock, of the county of Macon and State of Alabama, do 
hereby acknowledge myself bound, and do promise to pay 
to William Matheson, his heirs and assigns, the sum of five 
hundred dollars for value received, and for payment of 
which I bind my heirs, executors and administrators jointly 
and severaily, firmly by these presents. 

“With the following condition and understanding: that 
whereas, the said William Matheson has this day made me 
a title to the south half of section twenty-nine, in township 
fifteen of range five, in the county of Macon and State of 
Alabama, which he claims as heir-at-law of George Smith, 
deceased. Now, if the said title shall be sustained, and 
his right to make said deed shall be established in a suit 
about to be commenced against me for said land, so that 
said title shall be declared a good and lawful title to said 
land, then the above bond shall be of full force against me 
for the payment of the money therein specified; but if said 
title shall fail, then I am bound to deliver said deed to said 
Matheson as cancelled, upon which he is to deliver up the 
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bond as cancelled. Witness my hand and seal, this 14th 
August, 1852. J.B. Happock, [seal.] 

“Test: Wiley Williams.” 

Haddock took possession of said land under said con- 
tract of sale, and received from Matheson and wife a deed 
for the same, with full warranty of title, of the date of Au- 
gust 14th, 18052. ' 

Matheson died in December, 1855, in the State of Geor- 
gia, leaving his wife and several children surviving him; 
and Haddock died in December, 1859, in this State, leav- 
ing a widow and several children surviving him. Mrs. Ma- 
theson administered on her husband’s estate in Georgia, 
after his death, in January, 1856, and in September, 1858, 
whilst she was such administratrix of the estate of said 
William Matheson, she intermarried with Theo. Ewing, and 
Ewing thereupon, by virtue of said marriage, in right of 
his wife, said Elizabeth Ewing, became administrator of 
the estate of said Matheson in the State of Georgia. 

On November 21st, 1860, said Mahone, in due course of 
trade and for valuable consideration, became the transfer- 
ree and assignee of said obligation, above set out, from 
said Ewing and his wife, said Elizabeth Ewing, as admin- 
istrator and administratrix of the estate of said Matheson, 
deceased ; and thereupon said Mahone became subrogated 
to all the rights intestate and his representatives and heirs 
had in the collection of said obligation, and that said ob- 
ligation was a lien on said land therein named for the bal- 
ance of the purchase-money unpaid thereon. 

It was further alleged, that the suit which was anticipa- 
ted and alluded to in said condition of said obligation had 
not been brought, and that it never would be brought ; and 
that the title made by Matheson to Haddock to said land 
was and still is a good and lawful title to said tract of land. 
And that said intestate Haddock, in his life-time, nor the 
representative of Haddock, since his death, had not paid 
said purchase-money named in said obligation, or any part 
thereof, and that the same was wholly unpaid and due; 
and that after the death of said Haddock, George W. Nich- 
olson had been appointed administrator of his estate, by 
the judge of probate of said county of Macon in this State ; 
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and that said Nicholson had reported said estate insolvent, . 
and that said estate is likely to be settled as an insolvent 
estate. It is also alleged, that the annual rent of said 
lands since they went into the possession of said Haddock, 
had been worth a large sum of money, to-wit, $500. The 
original obligation above set forth has an assignment writ- 
ten thereon in the following words: 


“The State of Georgia, ) We, T. Ewing, adm’r, and 
Muscogee county. § Elizabeth Ewing, adminis- 
tratrix, transfer and assign the within bond, obligation or 
note to William C. D. Mahone, or his heirs and assigns, 
and give him entire control and direction of the same, for 
value received. Witness our hands and seals, this the 21st 
day of November, 1860. 
T. Ewinc, Adm’r, [1.8.] 
Eizasptu Ewe, Adm’rx, [L. 8.]” 


It is alleged that this assignment was made by the said 
Ewing and wife as the administrator and administratrix of 
the estate of said Matheson, who were legally such, by ap- 
pointment under the court of ordinary of the county of 
Muscogee in the State of Georgia, as authorized and re- 
quired by the laws and constitution of the said State of 
Georgia, and that the assignment so made vested in said 
Mahone all the rights of said Matheson and his heirs to 
said obligation ; and the laws and constitution of Georgia, 
showing the jurisdiction of said court, are made exhibits 
to the bill. 

The said T, Ewing and his wife, Elizabeth, as the repre- 
sentatives of the estate of said William Matheson, de- 
ceased, and the heirs and distributees of the said William 
Matheson are made parties defendant to the bill; so is 
Geo. W. Nicholson, as the representative of the said John 
B. Haddock, deceased, and the heirs and distributees of said 
Haddock are made parties defendant to the bill. And the 
relief asked is, that the land shall be sold for the payment 
of the balance of the purchase-money unpaid, or that the 
sale shall be cancelled and rescinded, and for general 
relief. 

All the parties to the bill are properly before the court. 
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_ The minors put in a formal answer, alleging that their 
knowledge of the matters in controversy is wholly by in- 
formation, and ask for due proof of the facts set forth in 
the bill. 

George W. Nicholson, as the representative of the estate 
of John B. Haddock, deceased, and for himself and hig 
wife, Celia, formerly Haddock, puts in an answer, in which 
he admits the sale of the land as shown in the bill, and the 
death of the parties to the original transaction. He de- 
nies the transfer of the obligation bearing date the 14th 
day of August, 1852, executed by Haddock to Matheson, 
as stated in the bill; and he also denies that the complain- 
ant is subrogated to any rights under said bond, and that 
complainant has any lien upon said land for the payment 
of any purchase-money due from him or his intestate, or 
otherwise, for said land; and he denies that said transfer 
was ever executed by said Ewing and wife. And by way 
of plea he also answers, that said claim for the debt men- 
tioned in said bond was never presented to him, as such 
administrator as aforesaid, within eighteen months after 
notice of said administration was published, or filed in the 
probate court of Macon county within that time. He ad- 
mits that the estate of Haddock had been declared insol- 
vent. He denies that any portion of the purchase-money 
for said land is due from his intestate. 

There are two questions which arise on the allegations 
and proofs submitted in this case. 

The first is, had Mahone such a title to the bond execu- 
ted by Haddock to Matheson, on the 14th day of August, 
1852, as would entitle him to enforce the same in a court 
of chancery? And the second is, had the time arrived that 
he was authorized to proceed by suit to enforce the col- 
lection of the bond at the time he filed his bill? 

It appears, from all the proofs, that Mahone came right- 
fully into possession of the bond in controversy, on the 
2lst day of November, 1860; that he held it as the trans- 
ferree of T. Ewing and Elizabeth Ewing, who were the ad- 
ministrator and administratrix of the estate of William 
Matheson, deceased. Mrs. Ewing and her husband are 
parties to the bill, and they confess, as against themselves 
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and the estate they represent, that the transfer was made 
as alleged in the bill. This is also proven by the testimony 
of Alexander Matheson. The answer does not deny that 
Ewing and his wife were the representatives of the estate 
of William Matheson, deceased, in the State of Georgia, 
properly appointed by law in that State ; but the respond- 
ent Nicholson admits that he does not know this fact, and 
demands proof. The proofs show that Mrs. Ewing was 
appointed administratrix of her deceased husband’s estate 
before she intermarried with Ewing, and that Ewing, after 
such marriage, was appointed administrator de bonis non of 
Matheson’s estate in 1858, before the transfer to Mahone. 

It does not appear that Mrs. Ewing ever resigned her 
administration of her husband’s estate, either before or 
after her marriage with Ewing. There is no proof show- 
ing what the laws of Georgia are which govern such a state 
of facts. In such case, if no statute law is shown, the 
court presumes that the common law prevails in that State 
and governs the relations of the parties.—Jeese v. Harris, 
27 Ala. 301; Foster v. Glazener, 27 Ala. 391; Ellis v. White, 
25 Ala. 540; Walker’s Adm’r v. Walker's Adm’r, 41 Ala. 
353. At common law, the marriage of the wife adminis- 
tratrix entitles the husband to administer in his wife’s right 
for his own safety, and he has the power of disposition over 
the personal property vested in the wife as administratrix. 
2 Wms. on Ex’s, 698, marg. Then the transfer of the bond 
by Ewing and his wife was sufficient to vest in Mahone a 
title which would authorize him to sue in equity. 

The other question is one of more difficulty of solution. 
But evidently Matheson did not intend, by the whole con- 
tract, to transfer the lands mentioned in the bond and the 
deed to Haddock for the sum of three hundred dollars, 
which was paid at the date of the sale, and release him 
from the payment of the residue of the price agreed upon, 
or to postpone the payment of the $500 beyond a reasona- 
ble time. But the condition of the bond was so drawn as 
to defend Haddock from a contingency, which, at the time 
the sale was made, it was supposed was about to happen. 
If this contingency did happen, then the sale was to be 
rescinded, or the bond and the deed were to be cancelled. 
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This was evidently the meaning and purpose of the par- 
ties. The words of the condition are, “if said title should 
be sustained, and his (Matheson’s) right to make said deed 
should be established, (in a suit about to be commeneed 
against me (Haddock) for said lands,) so that said title shall 
be declared a good and lawful title to said land, then the above 
bond shall be of full force against me for the payment of © 
the money therein specified ; but if the title shall fail, then 
Iam bound to deliver the deed to said Matheson as can- 
celled, upon which he is to deliver up the bond as can- 
celled.” Now, it seems to me that the parties to the bond 
intended to make the payment of the sum of money therein 
named dependent upon the efficiency and legality of the 
title, made by Matheson to Haddock, and not upon the 
bringing of the suit referred to in the condition. It was 
only upon a failure of the title, that the contract was to be 
rescinded. And it was this that the parties intended to 
provide against. The suit was incidentally mentioned as 
likely to occur, and if it did occur, its effect, in defeating 
the title, was to be provided against. It was not intended, 
if no suit was brought, the money should not be paid. 

Then, if Haddock got what it was his intention to buy, 
that is, the land with a good title, such as the deed pro- 
fessed to convey, he ought to pay the price that he prom- 
ised to give—that is, the sum mentioned in the bond, and 
interest from the time it became payable. 

The bill alleges that Matheson’s title to Haddock is legal 
and sufficient, and no suit has been brought to disturb tt, 
or will ever be brought. These allegations are not denied, 
or evaded by any of the defendants. They refer to facts 
equally open and known to all the parties, and should have 
been met by a direct denial. There is no proof, or intima- 
tion of proof, that they are not true. So, the title by the 
deed has not failed, and there is no fact disclosed or pre- 
tended, that would justify any serious belief that it will 
fail. And if the representative of the estate of Haddock 
elects to hold on to the land under the deed of Matheson, 
he must pay the price agreed to be given for it, if there is 
no other valid objection to its payment.—2 Bouv. L. Dic. 
(12th ed.) Vendor’s Lien, p. 633. 
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The bond given by Haddock to Matheson, of August 
14th, 1852, for five hundred dollars, in the hands of the 
complainant Mahone, is a lien for the payment of the 

urchase-money due and unpaid. The transfer of the 
bond to Mahone passed all the equity in favor of Matheson 
to Mahone.—4 Kent, 151, 152, 153, 154; Day v. Preskett, 
40 Ala. 625 ; Conner v. Banks, 18 Ala. 42; Burns v. Taylor, 
93 Ala. 255. The failure to present the claim to the ad- 
ministrator within the eighteen months required by the 
statute, does not cut off the right of the transferree of the 
bond to enforce the vendor’s lien ; it only deprives him of 
the right to participate in the distribution of the estate.— 
Duval’s Heirs v. McLoskey, 1 Ala. 7U8; Rev. Code, § 2239. 
The debt is not extinguished, but the right of action against 
the administrator is barred. It is presumed that if the 
intestate had been a mere security to the bond, the effect 
of the right of action against him would not have released 
another security who was not so situated as to claim the 
same bar. Here the lien is a separate security in the na- 
ture of a mortgage, and it can only be barred when the 
mortgage would be barred. And the decree upon the bond 
may be simply for a foreclosure of the mortgage, or it may 
be for a foreclosure of the mortgage and for the debt also, 
except when the debt is barred, as if is in this case, if the 
proof sustains that allegation of the answer, about which 
no opinion is expressed. But a decree of foreclosure may 
still be given for the complainant, and the proceeds of the 
sale of the land applied to the payment of the bond for 
the balance of the purchase-money that may be found to 
be due and unpaid. 

The proofs do not sustain the allegation, that there has 
been a material alteration in the assignment made by Ew- 
ing and his wife, as the representatives of Matheson, on 
the back of the bond. The supposed alteration is not such 
an one as would vitiate the assignment, even were it ad- 
mitted. But it is neither admitted nor sufficiently proven. 
Ewing and his wife were both competent witnesses to this 
fact, and as they were not examined, there is no evidence 
before the court which would justify such a conclusion.— 
2 Parsons on Contracts, (5th ed.) pp. 720, 721. The mere 
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fact that the words “ administrator” and “ administratrix” 
were added to the names of Ewing and wife in a different 
hand-writing and with a different pen and ink, where these 
words occur in the indorsement on the bond, is not enough, 
without further proof, to establish the fact of alteration in 
the indorsement after it was made. This could not be re- 
garded as a material alteration of such an indorsement, 
and might have been made at the instance of all the par. 
ties to the instrument. And this court is authorized so to 
infer this, unless there is proof to the contrary. The evi- 
dence of Alexander Matheson rather sustains this view of 
the case than contradicts it. 

The debt in the bond became due as soon as it was ascer- 
tained that the title to the land would not fail. This event 
was supposed to rest upon the fact of the institution and 
event of a certain suit against the intestate, Haddock. The 
bill alleges that the title to the lands was good and legally 
sufficient. This is not denied. It is also alleged that the 
apprehended suit would never be brought. This is not met 
by any such denial as to leave any reasonable suspicion on 
the mind of the court, that there is any one in existence 
who is likely to institute such suit, or that there is any 
danger to the title from this source. I therefore think that 
the suit was not prematurely brought, and that the bill 
ought not to have been dismissed. 

The decree of the court below is therefore reversed, and 
cause remanded for further proceedings in the chancery 
court, in conformity to this opinion, and appellee Nicholson, 
administrator of Haddock, will pay the costs of this court 
and of this appeal in the court below. 
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in SOUTHERN EXPRESS COMPANY vs. CAPERTON. 
n 
we [ACTION AGAINST EXPRESS COMPANY, AS COMMON CARRIER, FOR DAMAGES 
nt, FOR FAILURE TO DELIVER MONEY PACKAGE. ] 
‘T= 
to 1. Consignee, presumption of ownership; prima facie only, and may be 
7i- rebutted.—The consignee is the person prima facie entitled to sue a 
of common carrier for loss of property, but this presumption may be 
rebutted by proof. 

2. Same; who may sue in his own name, on contract with carrier.—One who 
r- has a beneficial interest in the performance of the contract, or a spe- 
nt cial property or interest in the subject-matter of the agreement, may 
d support an action, in his own name, on the contract. 

3. Common carrier, stipulation by ; what is unreasonable and inoperative.— 
16 A stipulation in a receipt given by a common carrier, that it should not 
be liable for loss of a package of money unless a claim for the loss was 

] 8 % 
18 made within 30 days from the date of the receipt is unreasonable, and 
ot tends to fraud, and is inoperative. (uere.—Whether a printed blank 
receipt, containing restrictions of his responsibility, and to be used 

n generally, filled up by the common carrier and given to a party send- 
I) ing goods, is a special contract ? . 
y — 
t AppEAL from Circuit Court of Jackson. 
Il Tried before Hon, W. J. Harratson. 
d The facts of this case are sufficiently set out in the 
y opinion. 
; The complaint was as follows: 


“The State of Alabama, Circuit Court, 
Jackson county. Fall Term, 1867. 
“Adam H. Caperton, plaintiff, vs. The Southern Express 
Company, defendant. 

“The plaintiff claims of the defendant, a body corporate, 
chartered by the State of Alabama, one thousand dollars 
as damages, for the failure to deliver certain moneys, viz: 
eight hundred dollars in current national bank-notes and 
treasury-notes issued and circulated as money, by author- 
ity of the United States, received by said defendant as a 
common carrier to be delivered to S. R. Cruse at Hunts- 
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ville, Alabama, for a reward, which said defendant failed 
to do.” 


Waker & BrickeL, for appellant. 
Brtmrne & Gorpon, for appeilee. 


B. F. SAFFOLD, J.—This suit was brought by the 
appellee against the appellant to recover damages for the 
non-delivery of a package of $800 which the defendant, ag 
a@ common carrier, undertook to carry from Stevenson to 
Huntsville, and there to deliver it to S. R. Cruse. 

The receipt given for it by the agent of the defendant, 
amongst other restrictions limiting the responsibility of 
the defendant, specified that there should be no liability for 
any loss, unless the claim therefor should be made in writ- 
ing at the office of the company, at Stevenson, within thir- 
ty days from the date of the receipt, in a statement to 
which the receipt should be annexed. This receipt was 
signed by the agent, for the company, alene. 

The only controversy about the facts necessary to sustain 
the complaint was in reference to the right of the plaintiff to 
sue, and his non-compliance with the terms of the receipt 
respecting the claim for loss within thirty days. 

The evidence on these two points was, that the money 
belonged to the Memphis & Charleston Railroad Com- 
pany, of which the plaintiff was the agent. The package 
was consigned to the treasurer of that company. The 
receipt of the defendant’s agent at Stevenson was the 
plaintiff ’s voucher in the settlement of his accounts with the 
railroad company. The plaintiff was dismissed from the 
service of the company in 1866, and was refused by it any 
credit for the receipt of $800. He was not informed until 
April, 1867, that the package had not been delivered. He 
made no demand for the money at all on the agent of the 
defendant at Stevenson, but wrote to its general superin- 
tendent at Atlanta in June, 1867. The receipt was dated 
March 3, 1866. The suit was commenced in August, 1867. 

Exception was taken to a charge of the court, that if the 
plaintiff made a demand for money within a reasonable 
time after he was informed of its loss, the verdict must be 
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in his favor; and toa refusal to charge, Ist, that if the 
jury believed the evidence, they must find for the defend- 
ant; 2nd, that the plaintiff was not entitled to recover 
unless he had, within thirty days from the date of the 
receipt, made a statement in writing of the loss of the 
money as specified in the receipt. 

In cases like this the consignee is prima facie the person 
entitled to sue, but this presumption may be rebutted by 
proof. The party only in whom the legal interest is 
vested can maintain an action for an injury to property. 
Jones v. Sims & Scott,6 Porter, 188; Barrett v. Rogers, 
7 Mass. R. 297. But one who has a beneficial interest in 
the performance of the contract, or a special property or 
interest in the subject-matter of the agreement, may sup- 
port an action in his own name on the contract.—Angell 
on Carriers, §§ 491, 492. The proof respecting the plain- 
tiff’s interest was not such as would have justified the court 
in charging that he could not recover. 

By the common law, the loss of the goods fixed the lia- 
bility of the carrier in every instance except the act of 
God, or of the public enemy. He can not now avoid this 
responsibility by any mere general notice. The extent to 
which he may protect himself by special contract is by no 
means settled. He can not, in this State, contract for 
exemption from liability for damage caused by the negli- 
gence, willful default, or tort, of himself or his servants, 
and the burden of disproving these is upon him.—M. & O. 
R. R. Co. v. Jarboe, 41 Ala.:644; Same v. Hoplins, ib; M, 
& W.P. R. R. Co.v. Edmonds, ib. 667 ; Steele & Burgess, 
v. Townsend, 37 Ala. 247. This disability is imposed on 
him on account of his public character, the necesssity the 
people are under of dealing with him, and the manifest 
injustice of allowing him to carry on a lucrative trust bus- 
iness, free from the ordinary responsibility of other employ 
ments. 

For the same reason, he can not be allowed to make a 
statute of limitations so short as to be capable of becom- 
ing a means of fraud. Thirty days might elapse before 
the consignee became aware that anything had been con- 
signed to him, especially if he was absent from home. 
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It was the duty of this defendant to deliver this package 
to Mr. Cruse, and it is more than unreasonable to allow it 
to appropriate the property of another by a failure to per- 
form a duty, and that, too, under the protection of a writ- 
ing signed only by its agent, the assent to which, by the 
other party, is only proven by his acceptance of the paper. 

Quere, whether a printed blank receipt containing restric- 
tions of his responsibility and to be used generally, filled 
up by the carrier, signed by him alone, and given to a party 
sending goods, is a special contract ? 

There was no error in the charge given, or in the refusal 
of the court to give the second one excepted to. 

The judgment is affirmed. 


Nore by Reporrer.—At a subsequent day of the term, 
Messrs. Walker & Brickell, attorneys for appellant, peti- 
tioned for a rehearing. Accompanying the petition was 
an elaborate argument dwelling, among other things, spe- 
cially upon the fact that there was no averment of owner- 
ship in the plaintiff, in the complaint, and that the very 
point contended for had been settled in favor of appellant 
in the case of W. & W. P. R. R. v. Edmonds, 41 Ala. 667. 

The following response was delivered thereto, at the 
June term, 1870, by 


SAFFOLD, J.—The chief ground stated for a rehear- 
ing, not sufficiently considered in the opinion, is that the 
plaintiff was the consignor, and the complaint does not 
aver ownership in him. This objection ought to have been 
taken on demurrer, when the complaint might have been 
amended. If it was intended to take advantage of it by 
the charges asked, it ought to have been clearly expressed, 
so that the amendment might even then have been made. 
The complaint contains a substantial cause of action. The 
evidence showed an interest in the plaintiff which entitled 
him to sue. The judgment can not now be set aside. 

A rehearing is denied. 
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BATTLE vs. WEEMS. 


ACTION, UNDER THE CODE, BY INDORSEE AGAINST THE INDORSER OF BILL 
OF EXCHANGE. } 


J. Complaint; form of, as prescribed by Code, when sufficient —In an action 
by the indorsee of a bill of exchange against the indorser, a complaint 
that substantially conforms to the form of a complaint, in such a case, 
must be held to be a good complaint, whether the bill be or be not 
payable at a particular place. 

2. Same; plea, what is good in such case.—In such a case, a plea that 
states that the bill was drawn and indorsed by the defendant for the 
accommodation of the acceptors, and without consideration, and was 
at the same time delivered to the acceptors, and that the plaintiff 
acquired the bill after maturity, and that at the maturity thereof the 
acceptors were indebted to the defendant in a sum larger than the 
amount due on the Dill, is a good plea, Such facts, if true, are suffi- 
cient to overcome the presumption that the plaintiff is abona fide holder 
for value—and to entitle the plaintiff to a recovery he must show when 
he acquired the bill, and that he is a bona fide holder for value, and with- 


out notice, &e, 


3. Same; evidence, what error lo exclude on plea of NON assuMPsIT with leave, 


§ce—On the trial of such a case, on the plea of ner assumpsit, with 
leave to give in evidence any matter that may be a defense to the action, 
if the court excludes evidence, which, with other evidence that is admit- 
ted, tends to show that the defendant has agood defense for the reason 
that the plaintiff, as to him, is not a bona fide holder of the bill, for 
value, itis an error for which the judgment will be reversed and the 
cause remanded. 


4. Charge to jury ; what erroneous.—On the trial of such a case a charge 


of the court to the jury, that if they believe the evidence, the plain- 
tiff is entitled to recover, is erroneous, when the evidence tends to 
show that the bill was drawn and indorsed without consideration, and 
that the plaintiff acquired it after dishonor. 


5. Same; when only suck charge should be given.—Such a charge shouid 


never be given, except in a very clear case—a case free from all doubt 
—inasmuch as it may encroach upon the province of the jury. 


AprraL from the Cireuit Court of Macon. - 
Tried before Hon. J. McCaLesn Winey. 


The facts of the case are sufficiently stated in the 
Opinion. 
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Watts & Troy, and F. S. Ferauson, for appellant. 
Cropton & LIGoN, contra. 


PECK, C. J.—In an action by an indorsee against the 
drawer or indorser of a bill of exchange for non-payment, 
no recovery can be had without showing that the bill was 
presentea for payment, at maturity, or due diligence used for 
that purpose, and timely notice of its dishonor given to 
them, or some legal excuse shown, why such notice was 
not given.—Story on Bills, §§ 323, 326; Roberts v. Mason, 
1. Ala. Rep. 378 ; Jrvine, Adm’r, v. Withers, 1 Stewart, 234. 

If the bill is payable at a particular place, presentment 
for payment must be at such place.—Story‘on Bills, § 355. 

These general principles are not gainsaid by either party, 
but the appellant, who was defendant in the court below, 
insists that the complaint is insufficient, in not averring 
a presentment for payment, at maturity, at the place the 
bill was made payable, “the agency of the Union Bank, 
Columbus, Georgia,” and the question was made, in the 
circuit court, by a demurrer to the complaint for this cause, 
The complaint is as follows : “The plaintiff claims of the de- 
fendant thirty-three hundred and sixty dollars, due by a 
bill of exchange drawn by him, on the 4th day of Febru- 
ary, 1861, on Dillard, Powell & Co., for the payment of 
thirty-three hundred and sixty dollars, to the order of de- 
fendaut, at the agency Union Bank, Columbus, Georgia, 
twelve months after the date thereof, and by him indorsed 
to the plaintitt; and the said bill not being paid at mata- 
rity, was duly protested, of which the defendant had due 
notice; the said bill, with the damages and interest thereon, 
is still unpaid.” 

This complaint substantially conforms to the second 
precedent of complaints given in the Revised Code, on 
page 673. 

Judged by the common law rules of pleading, this form 
can hardly be considered a good declaration, whether 4 
bill be, or be not, payable at a particular place. But the 
legislature, as it had an undoubted right to do, has greatly 
modified and simplified the laws of pleading, and having giv- 
en a form for a complaint in an action by theindorsee against 
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the indorser of a bill of exchange, a complaint that conforms 

to the precedent given, must be held sufficient. The form } 

says, “and the said bill not being paid at maturity was duly 
rotested, of which the defendant had due notice.” 

We, therefore, hold, that the words “duly protested” must, 
under the modification of the law on this subject, be con- 
sidered equivalent to an averment that the bill was pre- 
sented at maturity, at the place of payment named in it , 
otherwise, it could not be said that the bill was duly pro- 
tested. For these reasons, we think there was no error in 
overruling the demurrer to the complaint. 

2. The court, however, erred in sustaining the plaintiff’s 
demurrer to the defendant’s fifth plea. This plea states, in 
substance, that the bill was drawn and indorsed in blank, 
for the accommodation of the acceptors, Dillard, Powell, 
& Co., and without consideration, and being so drawn and 
indorsed, was, at the time, delivered to the acceptors ; and 
further, that the plaintiff never became the owner thereof 
until after its maturity, and that then, the acceptors were 
indebted to the defendant in the sum of five thousand 
dollars. 

These statements, if true, show, prima facie, a good de- 
fense to the plaintiff’s action. He should not, therefore, 
have demurred to the plea, but if he had any matter in 
avoidance, he should have replied. 

After the demurrer to this plea was sustained, the bill 
of exceptions states, that the parties went to trial, on the 
plea of non-assumpsit, with leave to the defendant to prove, 
under said plea, any matter that would be a defense to the 
action. 

On the trial, the plaintiff introduced the bill of exchange 
and the protest attached thereto, copies of which are made 
parts of the bill of exceptions. The protest shows that 
the bill, at maturity, was presented for payment, at the 
place of payment named in the bill, and that payment was 
refused, and, thereupon, it was protested, at the request 
of one H. H. Epping, agent, that notice of non-payment, 
on the same day, was given to the drawer and indorser, 
saidC. A. Battle, by depositing a notice in the post-oftice, di- 
rected to him at Tuskegee, Alabama. The plaintiff proved 
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that Tuskegee was the place of defendant’s residence at the 
maturity of the bill, and that the interest of the State of 
Georgia was seven per cent. This was all the evidence on 
the part of the plaintiff. 

The defendant, then, under the plea of non-assumpsit, 
with leave to give any matter in evidence that would con- 
stitute a defense to the action, proved that said bill of ex- 
change was drawn and indorsed in blank, in the State of 
Alabama, purely for the accommodation of the acceptors, 
(who were living and doing business in Columbus, in the 
State of Georgia,) without any consideration between 
them, and to enable the acceptors to raise money on the 
said bill; that said bill of exchange, when thus drawn and 
indorsed, was left in the hands of said acceptors by the 
defendant. 

He also proved, that said H. H. Epping, named in the 
protest, was, at the maturity of said bill, the agent and 
officer of the said Union Bank, located in Georgia; that 
the acceptors were doing business as commission mer- 
chants, in Columbus, in the State of Georgia, at the time 
of the drawing and indorsing of the said bill of exchange, 
and at the maturity thereof. 

He also further offered to prove, that before, and at the 
maturity of said bill of exchange, the said acceptors were 
indebted to him, the defendant, in a large sum of money, 
as much as five thousand dollars, and that this indebted- 
ness remained unsettled at the time of the trial. To this 
evidence, the plaintiff objected, and the objection was sus- 
tained, and the evidence, thus offered, excluded, and the 
defendant excepted. 

The evidence offered, and excluded by the court, on the 
objection of the plaintiff, should have been admitted. With 
the other evidence, it tended to show that the plaintiff was 
not a bona fide holder of the bill, and, therefore, to rebut 
the presumption that ordinarily prevails, that an indorsee 
of a bill of exchange is to be considered a holder for value. 

On the evidence here set out, which the bill of excep- 
tions says, was all the evidence in the case, the court, at 
the instance of the plaintiff, charged the jury, that if they 
believed the evidence, the plaintiff was entitled to recover 
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the amount of the bill, five per cent damages, and interest 
to the day of trial. To this charge the defendant excepted. 

This charge was clearly wrong. Such a charge should 
rarely be given—never, except in a very clear case. Such 
acharge is too apt to interfere with the province of the jury. 
On the evidence given, and that improperly excluded, we 
think the verdict should have been for the defendant. 

In the ordinary course of things, the holder of a bill of 
exchange is presumed to be, prima facie, a holder for value; 
and he is not bound to establish that he has given value 
for it, until the other party has established the want, or 
failure, or illegality, of the consideration.—Story on Bills, 
§ 193. 

When the drawer of a bill of exchange has proved that 
it was procured by fraud, or that there was a want or failure 
of consideration, the presumption that the indorsee paid 
value for it, is overcome, and it is, then, incumbent on him, 
to prove that fact before he can claim the protection which 
the law gives to an indorsee for value, without notice.— 
Ross v. Drinkard, Adm’r, 35 Ala. Rep. 434-441. 

The evidence in this case, with that excluded by the 
court below, we think, tended very strongly to show, that 
the plaintiff did not acquire the bill, in the ordinary course 
of business, before maturity, for value, and without notice. 

The presumption, therefore, that ordinarily prevails, in 
such cases, was overcome, and cast upon the plaintiff the 
burthen of showing that he was a bona fide holder of the 
bill, for value, and without notice. 

Without such proof, he must be held to have taken the 
bill, subject to all its infirmities—all the defenses and equi- 
ties that existed against it. 

For the errors in sustaining the demurrer to the fifth 
plea, and in rejecting the evidence offered by the defend- 
ant, and objected to by the plaintiff, and, also, in the charge 
given to the jury, the judgment is reversed and cause re- 
manded, at the costs of the appellee, 
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LEONI vs. THE STATE. 


[INDICTMENT FOR RAPE. } 


1. Indictment for rape; what need not charge.—An indictment for rape, 
under the form in the Revised Code, is good. In such an indictment, 
it is not necessary to charge that the carnal knowledge of the female 
was ‘‘against her will.” 

2. Same; what evidence not admissible as evidence of guilt on trial of.—On 
the trial of an indictment for rape, it is proper to prove what complaint 
was made by the prosecutrix, and in support of such proof, the testi- 
mony of a witness, to whom complaint was made, as to how, when, 
where, and what complaint was made, was rightfully admitted ; but 
where the guilt of the accused depended solely upon the evidence of 
the prosecutrix, the testimony of a witness as to prosecutrix’s showing 
witness a garment with blood and mud upon it, which prosecutrix said 
was worn by her at the time of the rape, (the witness not knowing any 
fact about the garment having been worn as stated, nor connecting it 
with any fact known to the witness as pointing to the guilt of the de- 
fendant,) although a part of the complaint, and for that purpose admis- 
sible, when so limited, was not evidence of guilt, but mere hearsay, and 
should have been rejected as proof of guilt. 

3. Punishment ; when leaving to jury to fix, is error.—When it is made by 
law the duty of the court to fix the punishment on conviction of an 
offense, and the court leaves it to the jury to fix such punishment, it is 
such an error as will work a reversal of the conviction and sentence, 

4. Charge to jury; what erroncous, on trial for rape.—A charge to the jury, 
that ‘‘if the testimony of the prosecutrix, as to the guilt of the pris- 
oner, is sufficiently clear and explicit to convince your minds, beyond 
a reasonable doubt, of the prisoner’s guilt, then you would be author- 
ized to convict upon her testimony alone; but if you have any doubts 
of the prisoner’s guilt, upon her evidence, then you must enquire whether 
her evidence has any support,” in such a case as this, where such sup- 
port can come only from the testimony of witness, who is impeached, 
and who knows nothing of the commission of the offense, except from 
hearsay, is calculated, unnecessarily, to violate that great care and cau- 
tion so essential in determining the guilt of an accused, on a charge of 
rape. (Prcxk, C. J., not concurring in the criticism on the charge.) 


APPEAL from the City Court of Mobile. 
Tried before Hon. C. I’. Moutron. 


The facts upon which the case turns are sufficiently set 
-out in the opinion, 
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Axex. McKinstry, for appellant. 
Josuua Morse, Attorney-General, contra. 


PETERS, J.—On the 12th day of June, 1869, Gaetano 
Leoni, the appellant, was indicted, in the city court of Mo- 
bile, for rape on Elizabeth Lazzaro. The indictment was 
in the following words : 


“The State of Alabama, ) City Court of Mobile. 
Mobile county. § June Term, 1869. 
“The grand jury of said county charge, that, before the 
finding of this indictment, Gaetano Leoni forcibly ravished 
Elizabeth Lazzaro, a female, against the peace and dignity 
of the State of Alabama.” 


This cause came on to be tried at the fall term of said 
court, in the year 1869, when the said defendant, Leoni, 
demurred to said indictment, and for cause, showed that it 
was not alleged in said indictment, that the act of carnal 
knowledge of her (said Lazzaro) “was against her will.” 
This demurrer was overruled by the court. Thereupon the 
defendant went to trial, with a jury, upon the plea of not 
guilty, was convicted of an agsault, with intent to ravish 
the said Elizabeth Lazzaro, and sentenced to five years 
imprisonment in the penitentiary. From this sentence he 
appeals to this court. 

In such a case, it is the duty of this court to “render 
such judgment on the record as the law demands.”—Rev. 
Code, § 4314. 

On the trial below, the defendant made several objections 
to the rulings of the court, which were reserved in a bill 
of exceptions. 

There was no testimony for the State before the jury, 
except that of the prosecutrix, which tended to establish 
the charge. Mrs. Norsano was examined for the prosecu- 
tion, but she testified only to such facts as the girl Lazzaro 
had told her. Mrs. Norsano’s testimony was not such as 
could have been the grounds of a conviction, had it been 
true, and upon her examination before the committing ma- 
gistrate and the court, she made a very sc-lous mistake in 
the time at which it occurred. She was mistaken, or she 
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was untruthful. She explained her mistake by saying that 
she was a foreigner, and did not very well understand the 
language. There is no language spoken in the city court 
of Mobile in which the 29th day of December and the 26th 
day of November are the same. Yet Mrs. Norsano said 
upon her examination before the magistrate in May, that 
the occurrences which she detailed had happened on the 
29th day of December, and before the court she said the 
true date was the 26th day of November. 

In her testimony, Mrs. Norsano says the girl Lazzaro 
asked her upon one occasion, if sbe and Mrs. Leoni had 
not been talking about her, (said Lazzaro,) and she told 
her, in reply, that they had, and that Mrs. Leoni had said 
she was a bad girl, and alluded to her staying at night 
under the house. Then the prosecutrix told her that the 
defendant had dragged her under the house and foreed 
her. She then showed bruises on her arms and legs, but 
it was doubtful whether they had been occasioned by her 
father’s whipping her, or by the defendant. In the same 
conversation, the prosecutrix exhibited to her an under- 
garment with stains of mud and blood upon it, which she 
(Lazzaro) said she had on when she had been with Leoni 
under the house, but she did not have it on when it was 
exhibited, nor did Mrs. Norsano know that she had then 
worn it. This testimony in relation to the garment and all 
the statements about its appearance, the defendant, after 
cross-examination about it, moved to exclude. This mo- 
tion was refused, and the refusal was reserved in the bill 
of exceptions. The girl Lazzaro had mentioned this cir- 
cumstance of the exhibition of her garment to Mrs. Nor- 
sano on her direct examination. 

It was proper for the girl to make complaint, (1 Russ. 
Cr. 688, 689); and it was competent for Mrs. Norsano to 
prove what this complaint was, and how and when it was 
made. In this view of the evidence, the garment was a 
part of the complaint, but it was not evidence of the de- 
fendant’s guilt, as it was not connected with any fact known 
to Mrs. Norsano that pointed to guilt. As an evidence of 
guilt, by Mrs. Norsano, it was merely hearsay. And for 
this purpose it ought to have been rejected, as an evidence 
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of guilt. But as the objection was general, and it was 
competent to prove the complaint and its character, it 
ought not to have been rejected, as it was allowable for this 
purpose, when so limited. 

The testimony of the prosecutrix, upon whose evidence 
the whole case turns, is not free from grave suspicion of a 
want of truth and fairness. She is shown to be a woman 
without virtue, and her testimony is contradicted by For- 
rester, and by Aronne and Legalla, and by the good char- 
acter of the defendant; and her complaint shows, that 
after staying an hour and a half under the house with Le- 
oni, she made no out-cry about it until the third day after- 
wards, and then only in vindication of herself against Mrs. 
Leoni’s suspicions that she was a bad girl.— The People v. 
Halse, 3 Hill, 309. 

. Under such a state of testimony, the charge was unfair 
and calculated to mislead, in a case of this character. The 
charge of the court was calculated, and apparently in- 
tended, to rest the case wholly upon the testimony of the 
prosecutrix. This was a violation of the important cau- 
tion, so emphatically insisted on, by Lord Chief-Justice 
Hale. He says it should always be remembered, “ that 
this is an accusation easily to be made and hard to be 
proved, and harder to be defended by the party accused, 
though never so innocent.” And this, he thinks, occurs 
from the hateful nature of the offense, which “ many times, 
transporting the judge and jury with so much indignation, 
that they are over hastily carried to the conviction of the 
person accused thereof, by the confident testimony, some- 
times, of a malicious and false witness.” —1 Hale P. C. 635, 
636; 1 Russ. Cr. 190, 191, marg. 

That portion of the charge of the court which is here 
erged to be improper, is in these words : 

“Tf the testimony of the prosecutrix as to the guilt of 
the prisoner is sufficiently clear and explicit to convince 
your minds beyond a reasonable doubt of the prisoner’s 
guilt, then you would be authorized to convict upon her 
testimony alone ; but if you have any doubt of the prisoner’s 
guilt, upon her evidence, then you must enquire whether her 
evidence has any support.” 
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Such a charge, in such a case, upon such testimony, by 
such a witness, is calculated, unnecessarily, to violate the 
great caution above insisted upon. 

But besides this, it was left to the jury to fix the length 
of the period of imprisonment in this case, and the judg- 
ment of the court followed the verdict. This the court 
had no authority to do. It is not for this eourt to enquire 
whether there was good reason for this or not. It isa 
positive rule of law. The courts can not properly know 
any other, else they make reason take the place of the law, 
The legislature has the sole power to direct the courts in 
what manner they shall proceed in the trial of a cause, 
When this is done, their direction becomes the rule which 
forms a part of the “due course of law,” whieh it is the 
right of the defendant to have administered. It becomes 
the way, and the only way, unless the legislature has en- 
larged it with exceptions. The court can not substitute 
its reason for the law. Reason ceases to be the guide 
when the law is known. It is only when the law is uncer- 
tain, that “right and justice” become the rule. Then 
reason may aid in the search after these.—Revised Code, 
§§ 3670, 3806. 

The indictment is sufficient.—Rey. Code, § 4141, p. 808, 
No. 7. 

The verdict of the jury shows that it was a compromise. 
If the testimony of the prosecutrix was believed, the de- 
fendant was guilty of rape. If it was not truthful in the 
higher degree, it was equally untruthful in the lower. Such 
verdicts are not to be encouraged. 

Let the judgment and conviction of the court below be 
reversed, and the cause remanded for a new trial. And in 
the meantime, the defendant, said Gaetano Leoni, will be 
held in custody until discharged by due course of law.— 
Revised Code, § 4316. 


PECK, C. J., concurred in the judgment of reversal, but 
did not concur in the criticism on the charge to the jury, 
cited in the opinion. He thinks the charge proper, but 
that it was not proper to leave the fixing of the period of 
confinement to the jury. | 
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BURCH vs. CARTER et At. 


[BILL IN EQUITY TO SET UP AND ENFORCE VENDOR’S LIEN FOR UNPAID PUR- 
CHASE-MONEY OF LAND. ] 


1. Vendor, lien of ; against whom exists.—The lien of the vendor, for the 
purchase-money of real estate, exists against the vendee and against 
volunteers and purchasers under him, with notice, or having an equit- 
able title only. 

2. Same; against whom does not exist.—But the lien does not exist against 
purchasers under a conveyance of the legal estate, made bona fide for a 
valuable consideration, without notice, if they have paid the purchase- 
money. 

3. Same; purchaser, what chargeable with nolice of.—The purchaser is 

' chargeable with notice of every thing that appears on the face of the 
deeds in the chain of his title, but he is not bound to enquire into col- 
lateral circumstances. 


ApPgcAL from Chancery Court of Montgomery. 
Heard before Hon. N. W. Cocke. 


This was a bill in equity filed by Eliza J. Burch, the ap- 
pellant, against the appellees, seeking to set up and en- 
force a vendor’s lien on certain land described in the bill, 
for the unpaid purchase-money thereon. 

The land in question was sold by the appellant, Mrs. 
Eliza J. Burch, in 1859, to one of the appellees, A. J. 
Burch ; Mrs. Burch, giving a warranty deed in fee to the 
purchaser, and the purchaser giving his‘note for the pur- 
chase-money. In 1860, the appellee, Burch, who was then 
in possession, sold the lands in controversy to his co-ap- 
pellee Carter, who paid for the land at the time of the sale, 
receiving from A. J. Burch a warranty deed in fee to said 
lands. The bill alleges notice on the part of Carter, be- 
fore paying the purchase-money, of the lien of appellant. 

The defense set up, by the appellee, Carter, is that he is 
a bona fide purchaser of the land, for a valuable consider- 
ation, without notice of appellant’s lien. 

The cause was submitted for decree, on bill and answer, 
and the testimony. The chancellor dismissed the bill and 
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taxed appellant with costs. The proof as to the notice on 
the part of Carter, and other facts of the case, will be found 


in the opinion. 
The decree of the chancellor is now assigned for error, 


Warts & Troy, for appellant. 
ELMoreE & GUNTER, contra. 


B. F. SAFFOLD, J.—The matter of difficulty in this 
case is a question of fact, rather than of law. 

The lien of the vendor exists against the vendee and 
against volunteers and purchasers under him with notice, 
or having an equitable title only.— Burns v. Taylor, 23 Ala. 
255; Story’s Eq. Jur. vol. 2, § 1225. But it does not exist 
against purchasers under a conveyance of the legal estate 
made bona fide, for a valuable consideration, without no- 
tice, if they have paid the purchase-money.—Story’s Eq. 
Jur. vol. 2, § 1228; Sugden on Vendors, ch. 12, § 3, p. 557; 
Mackreth v. Symmons, 15 Vesey, 336; 6 John’s Ch. BR. 402, 
403. 

The defendant, Carter, pleads that he is a bona fide pur- 

chaser, for valuable consideration, without notice, from his 
vendor A. J. Burch, who was seized in fee, and was in posses- 
sion of the land in question at the time of the sale and con- 
veyance to him, and that he paid the purchase-money be- 
fore notice. If the facts sustain this plea, the complainant 
has no cause of action against him. The only part of the 
plea controverted is whether he is a purchaser without 
notice. . 
The proof on the part of the complainant is—lIst, the 
testimony of Simmons that he twice told the defendant 
the purchase-money had not been paid to Mrs. Burch and 
his reply each time, “I reckon there will be no danger ;” 
2d, the testimony of Lyde that the complainant and him- 
self were present when A. J. Burch handed his deed for 
the land to the defendant Carter, and received from him 
checks for the purchase-money; that as soon as Burch 
received them he, Burch, turned to the complainant and said, 
“when I draw the money on these checks I will go to your 
house and make the first payment on the land.” 
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For the defendant there is—Ist, his own testimony that 
neither Simmons nor any one else, told him, before he had 
paid A. J. Burch, that the purchase-money had nut been 
paid to the complainant; that A. J. Burch had told him 
it had been paid, and he did not know to the contrary ; 
9nd, the testimony of A. J. Burch, that at the interview 
mentioned by Lyde, he did not hear any one tell the de- 
fendantthe complainant, had not been paid; 3d, the deed 
of complainant reciting the receipt of its consideration, 
and the possession of A. J. Burch; 4th, the silence of 
complainant when she saw A. J. Burch selling the land 
to the defendant, and receiving from him checks for the 
purchase-money. 

There is direct conflict between the evidence of Sim- 
mons and of Carter. Simmons is the friend and agent of 
the complainant, and is not interested. Carter is inter- 
ested, but unimpeached. At the meeting mentioned by Lyde, 
Carter may not have heard the remark of A. J. Burch to 
the complainant, that he would make her the first pay- 
ment on the land, or he may not have understood, that he 
was referring to this land ; the land bought by Carter from 
A. J. Burch not being all the land which was purchased 
by Burch from complainant. The complainant’s silence 
on the occasion is very expressive of acquiescence in what 
was being done. 

The absence of all motive on the part of Carter for 
taking such a risk, as he would have done if he knew the 
complainant had not received payment, is at least an ar- 
gument in favor of his want of knowledge. 

If the weight of evidence is not on the side of the de- 
fendant, it is very evenly balanced, and the burden of proof 
is on the complainant.—Conner v. Tuck, 11 Ala. 794; Mason 
v. Peck, 7 March, 301; Roberts v. Salisbury, 3 Gill & J. 425. 
The vendor’s lien, though fully recognized in this State, is 
a secret trust, exhibiting little, where a conveyance is made, 
to put a subsequent purchaser on inquiry. The defendant 
isa purchaser with notice of everything that appears on 
the face of the deed in the chain of his title, but he is not 
bound to inquire into collateral cireumstances.—Attorney- 
General v. Backhouse, 17 Vesey, 282. 

The decree of the chancellor is affirmed. 
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Nore spy Reportrer.—The foregoing opinion was deliy- 
ered at the June term, 1869, and at a subsequent day of 
the term, appellant applied for a rehearing. The applica- 
tion was held under advisement until the present term, 
when the following response was made thereto : 


B. F. SAFFOLD, J.—The testimony in this case hag 
been carefully reviewed. The evidence of two witnesses 
tends to the proof of notice to the subsequent purchaser, 
Carter. Simmons testifies positively that he told him twice, 
that Mrs. Burch had not been paid. Lyde testifies that in 
the presence of Carter, A. J. Burch told Mrs. Burch, when 
he collected the money to be paid him by Carter, he would 
make her the first payment on the land. This is all of the 
appellant’s testimony on that point. 

On the part of the appellee, Carter, he himself was ex- 
amined, and he swears positively that Simmons did not tell 
him Mrs. Burch had not been paid until several months 
after he had purchased and paid for the land ; that no one 
else told him anything about it, aud he did not know it. 
His testimony opposes that of Simmons in every partic- 
ular. He is a competent witness, and if so, there is no 
reason why his interest in the suit should alone discredit 
him. If Lyde’s testimony stood unaffected by any other, 
it would be difficult to say that the declaration of A. J. 
Burch to Mrs. Burch, “ when I collect the money on these 
checks I will make you the first payment on the land,” 
made in the room where Carter was, should charge him with 
notice. Lyde does not say Carter heard the conversation, 
He does not say he might have heard it. Can it be con- 
cluded that Carter did hear it, and did understand it to re- 
fer to the land he had just paid A. J. Burch for? A.J. 
Burch does not say that such a conversation took place, 
and Mrs. Burch is not examined at all. Both of them 
could have proved it, if it occurred. As Mrs. Burch had 
made a deed of the land to A. J. Burch, the burden of 
proving notice was on her. To reverse the decision of 
the chancellor on a question of fact the weight of evidence 
should be decidedly in favor of the appellant. Our opinion 
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still is, that the evidence is very evenly balanced, if not in 


favor of the appellee. 
A rehearing is denied. 





BIBB & FALKNER, Ex’rs, v-. COURT OF COUNTY 
COMMISSIONERS. 


[APPEAL FROM ORDER REFUSING MANDAMUS. } 


1. Mandamus ; when will be deniel.—An application for a mandamus to 
compel a court of county commissioners in this State to provide a fund, 
by taxation or otherwise, to pay debts contracted during the late rebel- 
lion to feed and support the families of Confederate soldiers, will be 
denied. (Sarrouip, J., dissenting. ) 

2. War debts ; what are, within the spirit and policy of ordinance No. 37 of 
the convention of 1867.—Debts so contracted are war debts, within the 
spirit and policy of ordinance No. 37 of the convention of 1867, and 
therefore void, They are also void, as debts contracted in violation of 
the laws and policy of the United States, (Sarroxp, J., dissenting.) 


AppEAL from the Cireuit Court of Chambers. 
Tried before Hon. Lir1LEBERRY STRANGE. 


This was an application by the appellants, as executors 
of the last will and testament of W. B.S. Gilmer, deceased, 
to the circuit court of Chambers county, to compel the 
court of county commissioners of said county of Chambers, 
to levy a tax to pay certain warrants, issued by said court 
of county commissioners during the years 1862-3-—4, the 
property of their testator. The relators, in their petition, 
aver that said warrants were issued, in payment of money 
loaned by their testator to said court of county commis- 
sioners, to enable it “to purchase food, provisions and sup- 
plies for the poor, and for persons in needy and indigent 
circumstances in said county, and for money advanced by 
their testator in the purchase of orders and warrants issued 
by order of said court of county commissioners, for the 
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same purpose, in favor of other persons, all of which de- 
mands or claims on said county, are duly audited and al- 
lowed by said court of county commissioners, and warrants 
duly issued therefor, for the payment of the same, as 
charges on the county treasury of such county.” Petition- 
ers further show, that “there was, from the beginning of 
the year A. D. 1862, up to the close of the year 1864, a 
war going on between the United States and several 
of the Southern States, and a large number of citizens of 
said county had gone off out of said county and engaged 
as belligerents in said war, and had left their families in 
he'p‘ess and destitute circumstances, and without the means 
of subsistence ; under which circumstances it became, and 
was the duty of the court of county commissioners of said 
county to make provisions for their support and mainten- 
ance, &c.; that there was not sufficient funds in the county 
treasury, at the time said debts were contracted, for ‘said 
purpose ; that the court of county commissioners, who 
were then acting for said county as commissioners, con- 
tracted the debts mentioned in the warrants, for the sup- 
port of indigent persons in said county, in good faith and 
solely for the purpose of supporting the indigent in said 
county, large numbers of whom absolutely needed subsist- 
ence, &c.; that the money loaned, &c., was loaned in good 
faith by their testator, at the request of the persons then 
acting as court of county commissioners, and upon the 
faith and credit of said county,” Xe. 

The warrants referred to, fourteen in number, are all set 
out in the transcript and made a part of the petition. As 
appears from the face of the warrants, three of them were 
issued “for provisions furnished the families of indigent 
and absent soldiers,” eight others “ for provisions furnished 
the families of absent soldiers,” two warrants were issued 
“for money loaned for the use of families of absent sol- 
diers,” and the remaining warrant was “for cash loaned 
the county, with interest from date.” 

The petitioners then show a presentation and registra- 
tion of said warrants, as by law required, and also a sec- 
ond time, in accordance with a requirement of said court 
of county commissioners, in reference to claims arising 
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during the war, and a refusal of the county treasurer to 
pay the same, and a refusal on the part of the court of 
county commissioners to provide in any manner for the 
payment, or allowance, of said claims. 

The relation was demurred to—Ilst, because the commis- 
sioners court had no authority to borrow money; 2d, be- 
cause the relation shows no legal liability against the 
county; 3d, because the relation shows an illegal consid- 
eration. 

The court sustained the demurrer, and taxed relators 
with costs, and its action is now assigned for error. 


Farxner & Mouton, for appellants. 
C. D. Hupson, and G. W. Gunn, contra. 


PECK, C. J.—We think it manifest, from the whole 
scope of the petition to the court below, that the debts, 
alleged to have been contracted by the court of county 
commissioners of Chambers county, were contracted with 
appellants’ testator, in the years 1862, 1863, and 1864, 
during the progress of the late rebellion, to obtain provis- 
ions, and otherwise to provide for the families of soldiers, 
in the service of the so-called Confederate States. 

We hold that the appellees, the present court of county 
commissioners of said county, are under no legal obliga- 
tion to recognize said debts, or in any way make provision 
for their payment. 

If they are not debts embraced by the letter of ordinance 
No. 37 of the convention of 1867, entitled “ An ordinance 
declaring the war debt of Alabama void,” they are within 
the spirit and policy of said ordinance. A debt contracted 
to feed, or provide for the support of the families of Con- 
federate soldiers, is as really a war debt as if contracted 
to feed and provide for the Confederate soldiers themselves. 

But aside from said ordinance, such a debt must be held 
to have been contracted to aid and promote said rebellion, 
and therefore contracted ia violation of the laws and public 
policy of the United States, and for that reason void. 

The decision of the court below, in sustaining the de- 
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murrer to the relation or petition of the appellants, filed 
to obtain a mandamus to compel the appellee, the court of 
county commissioners of Chambers county, to provide a 
fund for the payment of the debts named in said petition, 
by taxation or otherwise, is right, and, therefore, the judg. 
ment is affirmed, at the costs of the appellants. 


B. F. SAFFOLD, J., (dissenting.)—I dissent from the 
judgment of the court, in this case, for the following rea- 
sons: 

The appellants applied to the circuit court, at the spring 
term, 1869, for a rule nisi to the appellee, to show cause 
why a mandamus should not issue to compel payment of 
certain claims against the county which accrued to their 
testator in the years 1862, 1863, and 1864, and to levy a 
tax for their payment. They allege that these claims had 
been audited and allowed by the commissioners court, and 
warrants had been issued for their payment, which are set 
out in the transcript; that these warrants had been pre- 
sented to the treasurer of the county, and payment of them 
demanded and refused; that application had been made 
to the court to levy a tax, or make other provision for pay- 
ment, which had alsc been refused. ; 

This application was demurred to—Ist, because the com- 
missioners court had no authority to borrow money ; 2d, 
no legal liability against the county was shown; 3d, the 
application shows an illegal consideration. The demurrer 
was sustained, and hence this appeal. 

It must be remembered, that this cause has not been 
heard on its merits, and that on demurrer the facts stated 
in the relation must be taken as true. 

Eleven of the fourteen claims are orders by the court to 
the county treasurer, or the probate judge, to pay the 
amounts therein specified, to the persons named, for pro- 
visions furnished to the families of absent soldiers. The 
application states, that the persons for whom the debts 
were contracted were indigent persons. 

The second and third grounds of demurrer are not sus 
tained by the record. It is the duty of the commissioners 
court to provide for the poor in the county ; and also to 
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audit all claims against the county. ‘The judge of probate 
is required to give the holder of the claim a warrant on 
the treasury for the amount so allowed.—Revised Code, 
§§ 832, 907. The application alleges that this has been 
done, which establishes the existence of a legal liability. 

No illegal consideration appears from the record. We 
can not presume that the families of soldiers relieved were 
those of persons in arms against the Union, or, if so, that 
they were ministered to because their male protectors were 
so engaged, without other necessity. The allegation is, 
that they were in destitute circumstaaces. It is well known 
that the conscription law of the Confederate States origi- 
nated in dire necessity, and was executed with relentless 
severity. It is also true, that the more destitute portion of 
the people were especially its victims. The example of 
the Federal government, in supplying the necessities of the 
same class of persons, suffering from the same causes, both 
during and after the war, is in favor of the humanity and 
charity which will relieve affliction, whether imposed by 
misfortune or offense. 

The first ground of demurrer is an objection to only a 
portion of the application, while it professes to answer the 
whole. For this reason, it ought to have been overruled. 
Ferguson & Scott v. Baber’s Adm’rs, 24 Ala. 402; Wilson v. 
Cantrell, 19 Ala. 642. 

As these claims ought to be paid, unless they fall under 
the denomination of debts contracted in aid of the rebel- 
lion, I think the rule nist ought to have been granted, in 
order that their true character might be shown. 


Notre ny Reporter.—At a subsequent day of the term, 
Messrs. Falkner & Molton, for appellants, filed a lengthy 
application for a rehearing, contending, among other things, 
that the fact that the families supported were families of 
absent soldiers, made them none the less indigent, nor re- 
lieved the county from the duty imposed by the statute 
and by humanity, of supporting-indigent and needy per- 
sons and those unable to provide for themselves; that the 
courts must presume in favor of the innocence of parties, 
in the absence of proof to the contrary, and that under the 
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evidence disclosed in the relation, the court; if it presumes 
at all, must presume that the absent soldiers were in the 
U. S. armies, or if not, were conscripted, or otherwise 
forced into the service of the Confederate States; and 
hence, that supporting their families was not illegal and 
contrary to public policy. 

To this application the following response was made by 


PECK, C. J.—I have carefully read and considered the 
application for a rehearing, and have again read the opin- 
ion of the court, delivered by me, and I remain satisfied 
with the correctness of the same. The present court of county 
commissioners are under no legal obligation to pay the 
debts contracted by the rebel court of county commission- 
ers during the rebellion. The present court of county com- 
missioners are in no legal sense the successors of the court 
called the court of county commissioners under the rebel- 
lion, or rebel government of this State. The rebel court 
of county commissioners could make no contract that can 
impose any legal obligation on the present court of county 
commissioners, or on the people of said county. 

The application for rehearing is refused. 





COLEMAN vs. HOLMES. 


[ACTION ON PROMISSORY NOTE—STATUTE OF LIMITATIONS. ] 


1. Statute of limitations ; for what length of time suspended in Alabama.— 
The statute of limitations was suspended in this State from 11th day of 
January, 1861, to the 21st day of September, 1865 ; that being the period 
within which no legal civil courts existed in which the people of this 
State were compellable to have their causes adjudicated. (Peters, J, 
dissenting.) 


AppEAL from the Circuit Court of Henry. 
Tried before Hon. J. McCates WILeEy. 
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~ The appellant sued the appellee on the 10th of Septem- 
ber, 1868, on a promissory note which was due the Ist day 
of January, 1861. The defendant pleaded the statute of 
limitations of six years, and upon this plea issue was joined 
The note being the only evidence in the case, the court in- 
structed the jury to find for the defendant, and the plain- 
tiff excepted, and now assigns the charge of the court for 
error. 

Section 2 of ordinance No. 5, of the convention of 1865, 
adopted 21st September, 1865, is as follows: “Section 2. 
In computing the time necessary to create the bar of the 
statutes of limitations and non-claim, the time elapsing be- 
tween the llth day of January, 1861, and the passage of 
this ordinance, shall not be estimated.” 

The legislature repealed this section of the ordinance, 
by the act of December 4th, 1868, which, after repealing 
said section, enacts that it “shall have no effect on any debt 
or claim, just as if it had never been in force, any law to 
the contrary notwithstanding.’ —Acts 1868, p. 391. 


W. C. Oates, for appellant. 
J. A. Corsirt, contra. 


B. F. SAFFOLD, J.—Statutes of limitation are service- 
able, for the protection of debtors against stale demands, 
in discouragement of the laches of creditors, to restrain 
litigation, and for the purpose of quieting titles and giving 
proper latitude to the disposition of property. They are 
said to affect the remedy and not the debt in actions ex 
contractu, but in reference to property, the prescription 
completed vests the title, extinguishing the adverse right 
as well as the remedy. Too nice a distinction has perhaps 
been made in this respect. The application of the lex fori 
to them probably originated from the principle of comity 
on which the courts of one nation enforced the contracts 
made in another. Under the restrictions of our Federal 
and State constitutions a statute of limitations which should 
not give a reasonable time after its passage for the com- 
mencement of suits upon existing causes of action, would 
be void.—Cooley on Const. Lim. 366. So, a subsequent 
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repeal of the limitation law under which title to property 
had been acquired could not be given a retroactive effect 
to disturb this title—Brent v. Chapman, 5 Cranch, 358; 
Leffingwell v. Warren, 2 Black. 599 ; Cooley on Const. Lim. 
365. 

The convention of 1865 ordained that in computing the 
time necessary to create the bar of the statute of limita- 
tions and non-claim, the time elapsing between the 11th of 
January, 1861, and the passage of the ordinance shall not 
be estimated.—_Rev. Code, p. 53; Ord. 5,§ 2. The legisla- 
ture, on the 4th of December, 1868, repealed this seetion.— 
Acts 1868, p. 391. 

Both of these enactments, on account of their sweeping 
character, are amenable to one or the other of the consti- 
tutional prohibitions above referred to. It is, however, in- 
sisted, with strong array of authority to support it, that 
the ordinance may revive the remedy, already barred, on 
contracts for the payment of money, as well as efface the 
specified time elapsed, on those not barred at the date of 
its passage. I doubt the wisdom and justice of the dis- 
tinction which devotes the property, undoubtedly his, of a 
debtor to the payment of a debt he may not owe, while it 
leaves a trespasser in possession of property to which, he 
may be willing to admit, his only title is the prescription. 

It is unnecessary to determine the effect of this legisla- 
tion, as the conclusion to which the court has come may 
be maintained on other incontestable grounds of justice 
and precedent. 

Section 2924 of the Revised Code suspends the statute 
ef limitations during the continuance of war between the 
United States and a foreign power, when either party to a 
contract is a subject or citizen thereof. Section 2908 de- 
ducts the period of absence from the State during which a 
suit might otherwise have been commenced against a party. 
There is no express provision of our law for a case where 
the courts have been interrupted by civil commotion, or for 
one, like this, when the rightful power had been excluded 
from the State by force, and another, hostile to it and in- 
surrectionary, substituted instead. We must therefore re- 
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sort to analogy and a sense of justice for a proper deter- 
mination of what is law. 

The spirit of section 2903 is, that a party against whom 
a suit may have been commenced, must have been all the 
time within the jurisdiction of the courts of the State hav- 
ing cognizance of the cause of action, and uot merely within 
the territorial limits of the State. In the case of Smith, 
Adm’r, v. The Heirs of Bond, (8 Ala. 386,) the defendant 
had left the State, but had returned, and resided in the 
Choctaw nation within the State and in what is now called 
Sumter county, but without the jurisdiction of the courts 
of the State. This court held, that the debtor, to avail 
himself of the lapse of time, must have been all the time 
within the jurisdiction of the State so that he might have 
been sued. In the case of Slight v. Kane, (1 Johns. Cases, 
p. 76,) the question was, whether the defendant was in the 
State of New York at a particular time. The portion of 
the State in which he was, was within the British lines du- 
ring the war of the revolution. The court held, that he 
was not within the State within the meaning of the statute, 
because he was out of its jurisdiction, where the authority 
which was exercised was not derived from the State. No 
writ of the State could run there, consequently no suit 
could be brought against him there. 

In Hanger v. Abbott, (6 Wall. 532,) the supreme court of 
the United States decided that the time during which the 
courts in the lately rebellious States were closed to the cit- 
izens of the loyal States, is, in suits brought by them since, 
to be excluded from the computation of the time fixed by 
statutes of limitation within which suits may be brought; 
though exception for such cause be not provided for in the 
statutes, Justice Clifford delivered an elaborate opinion, 
which applies as fitly to this case as to that. We know ju- 
dicially that at the time this note became due, and for 
more than four years afterwards, the courts of this State 
were in a position of hostility and revolt towards the Uni- 
ted States and the Federal constitution. The courts of 
the rightful State government when restored, can not, with 
any propriety, hold a citizen bound to sue in the courts 
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set up by the government of force in opposition to the 
rightful government. 

The ordinance of September 21, 1865, may be consid- 
ered asa declaration by representatives of the people 
that the State courts, ander proper authority, were again 
open for the transaction of business, and that the laws 
were taking their due course. It has been so regarded: and 
acquiesced in by the people since that time. 

We, therefore, decide that the statute of limitations was 
suspended in this State from the 11th day of January, 1861, 
the date when the relations of the State with the United 
States were disturbed, to the 21st day of September, 1865; 
that being the period within which no legal civil courts 
existed in which the people of the State were compellable 
to have their cases adjudicated. 

As six years had not intervened between the maturity of 
the note and the commencement of the suit, after deduct- 
ing the period above mentioned, the judgment of tho cir- 
cuit court is reversed and the cause remanded. 


PETERS, J., (dissenting. )—The statute of limitations is 
a law fixing the period at the end of which no action at 
law or suit in equity can be maintained.—Ang. on Limit. 
p. 251. 

All such laws, in this State, must bo made by the gen- 
eral assembly of the State, because all the legislative 
power of the State is vested in that body. Such are the 
words of the constitution itself.—Const. of Ala. 1867, art. 4, 
§ 1, et seg. There is no power in the courts to make laws, 
or to mudify the laws enacted by the general assembly, 
either by their constructions or by their judgments. To do 
so would be an evasion of the constitution, not the construc- 
tion of a statute,—Const. Ala. 1867, art. 3. 

The statute law of this State upon the matter of limita- 
tions is all the law there is upon this subject. When 4 
statute revises the common law or a former statute upon 
the same subject matter, the common law and the former 
statute both are repealed, unless there is a saving clause 
in the revising statute. Thisisa rule without exceptions. 
—Smith’s Com. on Statutes, p. 904, §§ 786, 787, and cases 
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cited. Then the law, as found in the Revised Code, com- 
prehends all the law upon the question of limitations in 
force in this State; except such changes as have been 
made since the Code was published. 

So far as this case is concerned this law is in these words: 
“Civil suits must be commenced after the cause of action 
has accrued, within the periods prescribed in this chapter, 
and not afterwards.”— Rev. Code, § 2898. And when the 
action is founded upon a promissory note or writing not 
under seal, as is the case here, the limitation is “six years,” 
unless the case falls within some of the extensions or ex- 
ceptions appended to the act in the Revised Code.—Rev. 
Code, § 2101, cl. 3. This language is not only direct and 
positive, as to the length of time necessary to elapse in 
order to constitute a bar, but it forbids the commencement 
of the suit after that time has elapsed. It defines the time 
precisely, and declares that no action shall be brought af- 
ter that time has expired, except as stated in the act itself. 
The language of this act is wholly devoid of any doubt. 
The words are perfectly plain, and free from all ambiguity. 
The pexiod of time that bars the action is six years from 
the day of the falling due of the note. This time can not 
be lengthened or shortened by the court, unless there is 
authority for this found in the statute itself. The statute 
mentions certain exceptions to the periods of limitations 
named in the act. ‘These exceptions, so designated, ex- 
clude all other exceptions, upon the principle, that the 
thing expressed excludes the thing omitted. Designatio 
unius est exclusio alterius.—4 Coke, 80, b.; Broom’s Max. 
278, 279 ; 3 Story, 87, 89. 

All the exceptions which the law permits in this State, 
are mentioned in the statute. Beside these, there are no 
others. Hxpressum facit cessare tacitum.—Smith’s Com. 
Stat. p. 655; Marberry v. Madison, 6 Cranch. 

Here the exception, which it is presumed suspends the 
statute, is the interposition of the war of the late rebel- 
lion. This is not one of the exceptions mentioned in the 
act. Then, with all respect for the opinion of the majority 
of the court, it seems to me that its introduction here is 
an act of legislation, and not an act of construction. It 
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adds a proviso to the act, that is not found in it, or it gives 
a construction to its words which they will not allow, 
During the rebellion, there was no “war between the Uni- 
ted States and a foreign country ;” nor was the language 
used intended to apply to a rebellion. This was the opin- 
ion of the convention of 1865, and that body passed an 
ordinance to remedy that omission.—Ordn. 1865, No. 5; 
Revised Code, p. 53. But this ordinance, if it was entitled 
to any force as a legislative act, was repealed before the 
trial of this cause, in the court below. ‘The repeal 
destroyed its force—Pamphlet Acts 1868, page 391, 
No. 28. 

It is respectfully submitted, that the authorities relied 
on by my brothers, in the opinion and judgment of the 
majority of the court, are not applicable to this case, 
They are not founded on constructions of the law of lim- 
itations of Alabama, as it now exists. This latter is the 
law that must govern the judgments of the courts of this 
State. And constructions outside of our statute are not 
authorities in this court. 

Most clearly, the construction [am combatting re-instates 
the ordinance of the convention of 1865, without legisla- 
tive enactment; and even in the face of a legislative en- 
actment, which plainly negatives, if it does not forbid, the 
above construction, by the majority of the court. 

I feel unwilling to sanction such a line of argument, 
where there is no constitutional question involved, as it 
seems to me is the case in this instance. Here the statute 
is plain, unambiguous, and not susceptible of misappre- 
hension. It covers the whole subject of limitations in this 
State. In such cases, the statute is the only law. And 
the extension of the period of limitation that saves this 
cause from affirmance is not found in it, in express terms. 
And it seems to me that no safe legal logic will allow its 
derivation from construction. 

The note, here sued on, fell due on the first day of Janu- 
ary, 1861, and the suit was not brought on it until Septem- 
ber 10, 1868, above seven years after the action accrued. 


It was barred by the statute. 
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I therefore think that the judgment of the court below 
was correct, and that the judgment should in all things 
be affirmed. 





LAPSLEY vs. WEAVER. 


[APPEAL FROM ORDER OF CIRCUIT COURT, DISMISSING CASE OUT OF COURT AND 
TAXING PLAINTIFF WITH COSTS, AFTER GRANTING A NEW TRIAL IN THE CAUBE, 
WHICH HAD BEEN AFFIRMED BY SUPREME COURT, ON DEFENDANT'S APPEAL, ] 


1. Circuit court ; jurisdiction of.--The circuit court, neither in vacation 
nor in term time, hath any power to grant a new trial, on the applica- 
tion of the defendant, in a cause which has been affirmed in this court, 
on his appeal. 

2. Same.—If such new trial is unadvisedly granted by the circuit court, 
it is its duty, on motion of the plaintiff in said cause, to set aside and 
vacate said order granting a new trial, and to strike said cause from the 
docket. 

3. Appeal; what such final judgment, as will authorize.—If the circuit 
court refuses to do this, and on plaintiff’s refusing to proceed further 
with said cause, the said circuit court thereupon dismisses said cause 
out of court, for want of prosecution, and taxes the plaintiff with the 
costs, such judgment is a final judgment, upon which an appeal may be 
taken to this court. 

4. Erroneous judgment, asin this case; what directions will be given on 
reversal of.—Such a judgment is erroneous, and will be reversed and 
remanded, with directions, to said circuit court, to set aside and vacate 
said order granting a new trial and to strike said cause from the docket, 
and to order the clerk of said circuit court 10 issue execution on said 
judgment of said court, in favor of said plaintiff, as affirmed in this 
court, 


APPEAL from the Circuit Court of Dallas. 
Tried before Hon. B. L. WHELAN. 


All the material facts of the case will be found in the 
opinion. 


Moraan & Laps ey, for appellant. 
Perrus & Dawson, contra. 











132 FORTY-FOURTH ALABAMA. 
Lapsley v. Weaver. 


PECK, C. J.—At the September term of the circuit 
court of the county of Dallas, in the year 1867, the appel- 
lant, said Lapsley, as plaintiff, recovered a judgment in 
that court, for the sum of twenty-four hundred and forty. 
three 16-100 dollars, against the appellee, the defendant in 
that court. On that judgment said defendant appealed to 
this court, and at the June term thereof, in the year 1868, 
to-wit, on the second day of July of that year, said judg- 
ment was affirmed against said defendant, and judgment 
rendered against him, and Thomas B. Wetmore and 8. N, 
McCraw, his sureties in said appeal, for the amount of said 
judgment, ten per cent damages thereon, and interest, and 
the costs of this court and of said circuit court. 

Afterwards, to-wit, on the twenty-second day of Decem- 
ber, in the year 1868, the judge of the circuit court of said 
county, in vacation, granted a new trial in said cause. Af- 
ter said new trial was so granted, and before further pro- 
ceedings were had in said cause, in said circuit court, to- 
wit, at the January term of this court, in the year 18 9, 
the said defendant moved this court to set aside said judg- 
ment, so affirmed, &c., as aforesaid, and to grant a new 
trial and rehearing of said cause in this court. 

This motion was denied at the costs of said defendant 
and his securities on his appeal bond. 

After said motion, in this court, for a new trial and re- 
hearing had been denied, to-wit, at the March term of the 
circuit court of said county of Dallas, in the year 1869, 
the said plaintiff, in said circuit court, moved said court to 
set aside said order, so made in vacation, &c., as aforesaid, 
granting a new trial in said case, and to strike said cause 
from the docket of said circuit court; which motion was 
denied. 

The said court then called said cause for trial, and re- 
quired said plaintiff to state whether he was ready for trial. 
Said plaintiff, relying upon his said judgment, as affirmed 
in this court, declined further to proceed in said cause in 
said circuit court, because the same had been finally set- 
tled and disposed of in this court, and affirmed, &c., as 
aforesaid. Thereupon, said circuit court dismissed said 
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ease out of said court, and taxed said plaintiff with the 

costs. 

To all these rulings of said court said plaintiff excepted, 
and has brought the said case to this court, by appeal, and 
assigns the same for errors. A motion is here made by 
said defendant to dismiss said appeal, on the ground that 
said judgment is not a final judgment, &c. 

The case, on said motion to dismiss, &c., and on the er- © 
rors assigned, in the event said motion should be overruled, 
was submitted at the last term of this court, and has been 
held under advisement until this time. 

The judgment dismissing said cause out of said circuit 
court, and taxing the plaintiff with the costs, is undoubt- 
edly a final judgment, upon which an appeal may be taken 
to this court. The case is finally ended and determined in 
that court, and the plaintiff taxed with the costs, and there 
is an end of it. We, therefore, overrule the motion of de- 
fendant to dismiss this appeal. 

On the errors assigned, we have no hesitation in reversing 
the judgment of the circuit court, dismissing said cause 
out of said court, and taxing the plaintiff with the costs. 
The court below fell into a very grave error, in granting 
said motion for a new trial, in a case which had been af- 
firmed in this court ; and in refusing to set aside the same 
on motion of the plaintiff, and in requiring him to go to 
trial in said cause, notwithstanding his said objections, and 
in dismissing said cause out of said court because he de- 
clined to do so, and taxing him with the costs. 

The course pursued by said circuit court has strongly 
the appearance of setting this court at defiance, and treat- 
ing its judgments with contempt; but, as the judge of said 
court before whom said proceedings were had, has departed 
this life, we forbear to say more than to pronounce them 
erroneous, and to reverse the final judgment by him ren- 
dered in the premises. 

Let the judgment of the court below, dismissing said 
cause and taxing said plaintiff with the costs, be reversed, 
and remanded to said court below, with directions to said 
court to set aside and vacate the said order, granting a new 
trial, and to strike the said cause from the docket of said 
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court; and further, that said court order the clerk thereof 
to issue an execution on the said judgment of said court, 
as afhrmed by this court, &c., as aforesaid, at the June term 
thereof, in the year 1868, and that the appellee pay the 
costs of this court and of the said circuit court. 





HALE vs. HUSTON, SIMS & CO. 


[ACTION CN PROMISSORY NOTE GIVEN FOR A LOAN OF CONFEDERATE TREAS 
URY-NOTES. ] 


1, Confederate treasury-notes, promissory note for loan of ; without con- 
sideration and void.—A promissory note given in consideration of Con- 
federate treasury-notes loaned, is without proper consideration and 
void, notwithstanding the contract was made between citizens of the 
State, and without any illegal intent. (Peck, C. J., dissenting.) 
Same ; bills of credit within the meaning of constitution of the United 
States.—Contederate treasury-notes are not recognized by any law of 
the State or of the United States as property. Their circulation was 
adverse to public policy. They were bills of credit emitted by an ille- 
gal combination of States in violation of the Federal constitution. 
Ordinance No. 38 of convention of 1867, second section of ; constitution- 
ality of.—The second section of ordinance 38 of the State convention 
of 1267, which ordains “that all bills, bonds, notes or evidencee of 
debt, outstanding and unpaid, given for or in consideration of bonds 
or treasury-notes of the Confederate States, or notes or bonds of this 
State, paid and redeemable in the bonds or notes of the Confederate 
States, are hereby declared null and void, and no action shall be main- 
tained thereon in the courts of this State,” is not unconstitutional. 


ad 


a 


AppEAL from the Circuit Court of Sumter. 
Tried before Hon. L. R. Smiru. 


. The appellees were saed on a promissory note, for the 
sum of six thousand dollars, made by them on the 18th of 
June, 1863, and payable to plaintiff or order one day after 
date. 
The defense set up was, that the consideration of the 
note was Confederate treasury-notes, commonly called Con- 
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federate money, loaned by the plaintiff to them on the day 
the note bears date. On the trial, this plea was established 
by the proof, and also that the Confederate money, when 
lent, was of some value, and was used by defendants as 
valuable for their business purposes. This being all the 
evidence, the court charged the jury, that if they believed 
the evidence they must find for the defendants, to which 
plaintiff excepted, and now assigns the charge of the court 


for error. 


Turner Reavis, for appellant.—The only question pre- 
sented is, whether a promissory note given for a loan of 
Confederate money, at a time when the Confederate money 
was valuable to both parties, is void. 

1. Such a note is not void, either for the want of a legal 
consideration, or for any other reason. It is supported by 
a valuable, legal, and moral consideration ; and is not void 
on the ground of its being founded on a consideration 
against public policy. Public policy, morality, and justice, 
require that it should be recognized as valid. It is so re- 
cognized by the convention of 1865, and ought to be so 
recognized by all honest men.— See ordinance 26 of the 
convention of 1865, § 3, Revised Code, p. 59. 

Chief- Justice Chase has recognized Confederate money 
as valuable, in several cases, and required parties who had 
received it in a fiduciary capacity, to account for its good 
money value. In Keppell v. The Petersburg d& Weldon R. 
R. Company, he says, “ the necessity for this currency was 
almost the same as the necessity to live. It had a sort of 
value, and a greater or less degree of purchasing power.” 

In the language of Chief-Justice Handy, in Green v. Si- 
zr, “to hold that all such contracts are void, and that the 
parties acquired no legal rights under them, would be alike 
contrary to well settled rules of law, and to sound public 
policy.” 

And in the language of Judge Williams, in Martin v. Hor- 
ton, to permit the maker of such a note, to receive such money 
from a party to whom it was valuable, and to use it for 
purposes valuable to himself, and then to escape his obli- 
gation to pay its value, would be to recognize a system of 
legalized robbery. 
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And in the language of Chief-Justice Pearson, in Phil. 
lips v. Hooker, “thus encouragement is to be given to dishonesty, 
justice is not to be administered, and the people of the country 
are to be involved in utter perplexity and confusion, in order 
to make a useless show of zeal onthe part of the courts, to puns 
ish rebels.” 

The question is fully, and so ably argued and considered 
in the following cases, and so clearly and justly settled, 
that it would seem impossible to add to, or resist their 
force.—Scheible v. Bacho, 41 Ala. Rep.; Green v. Sizer, 
40 Miss. Rep. 530; McMath v. Johnson, 41 Miss. Rep. 439; 
Martin v. Hortin, Bush’s Ky. Rep. 629 ; Phillips v. Hooker, 
Phillips’ (N. C.) Eq. Rep. 193; Emerson v. Mallett, ib. 234; 
Turley v. Nowell, ib. 301; Cummings v. Mebane, 2 Phillips’ 
(N. C.) Rep. 315, January term, 1869 ; Keppell v. Petersburg 
& Weldon Railroad Company, decided at Richmond, by 
Chief-Justice Chase; Harris v. Bank of Cape Fear, decid- 
ed at Raleigh, by Chief-Justice Chase, June 19, 1869; 
Dearing v. Rucker, 18 Grait. Va. Rep. 426; Boulware », 

Vewton, ib. 708. 

2. The 2d section of ordinance No. 38 of the convention 
of 1867, declaring such contracts void, is plainly uncon- 
stitutional, because it impairs the obligation of contracts. 
See the ordinance on page 185 of the acts of 1868 ; Roach 
v. Gunter, at the present term ; Weaver v. Lapsley, at the 
January term, 1869; Opinion of Walker, C. J., in Ex 
parte Pollard, 40 Ala. Rep. 77, and cases therein cited. 


Watts & Troy, contra. 


B. F. SAFFOLD, J.—The question is direé@tly pre- 
sented whether a loan of Confederate States treasury-notes 
is such a consideration as will support, in whole or in part, 
a promise to pay a like sum in lawful money of the United 
States. We know judicially that the Confederate States 
was an organization hostile to the United States, and seek- 
ing to overthrow its supremacy over the territory and the 
people of the States comprising the Confederation ; that 
its treasury-notes were issued and used in pursuance, and 
in aid of, that unlawful and revolutionary purpose. No 
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one will deny that contracts made for the use of this cur- 
rency in aid of the rebellion would be contrary to public 
policy, and consequently illegal and void. Whether the 
use of it by the citizens of the States in rebellion, in the 
transaction of their ordinary business, and without any 
illegal or criminal intent, was legitimate and such as ought 
to sustain a promissory note or other obligation given in 
consideration of a loan of it, we will further inquire. 

In the first place, the time when the note sued on was 
made, and the consideration given for it, preclude the supt 
position that the defendants promised to pay the amoun- 
expressed on its face in lawful money. To do justice be- 
tween the parties, we must at once depart from the terms 
of the written contract. By what principle of law or 
equity shall we test their respective right and obligation ? 
A promise to pay a stipulated sum of money in some spe- 
cified commodity, is discharged by a payment of the value 
of the property at the maturity of the obligation.—Jolly v. 
Walker's Adm’rs, 26 Ala. 690; Williams v. Sims, 22 Ala. 
§12; Young v. Scott, 5 Ala. 475. But the article which is 
to be valued must be something either established or re- 
cognized by law as property, before a court can inquire of 
its value. 

If it be said, that the plaintiff ought to recover the value 
of the Confederate money at the date of the contract, what 
authority have we for this? The same objection meets us 
as in the other case. A quantum valebat count can not be 
sustained, because the thing loaned is without the protec- 
tion and recognition of law. Besides, it was not the agree- 
ment of the parties, nor is it the rule where payment is to 
be made in specific property. 

The second section of ordinance 38 of the State conven- 
tion of 1867, “ concerning the value of contracts where the 
consideration was Confederate bonds or currency, and for 
the purchase of slaves,” ordains “that all bills, bonds, 
notes, or evidences of debt, outstanding and unpaid, given 
for or in consideration of bonds or treasury-notes of the 
so-called Confederate States, or notes or bonds of this State 
paid and redeemable in the bonds or notes of the Confed- 
erate States, are hereby declared null and void, and no ac- 
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tion shali be maintained thereon in the courts of this 
State.” 

If it be said that this law is void, because it would im- 
pair the obligation of contracts, how can it be shown that 
Confederate money, the creation of an insurrection, is re- 
cognized, as the valid basis of a contract, by the constitu- 
tion of the United States, which the purpose of its use was 
to destroy. Could a person be indicted and convicted for 
stealing Confederate money now? Could he be so dealt 
with for having stolen it during the war? Why is it now 
valueless ?—the resources of the States which put it in 
circulation are not exhausted. It has been decided by this 
court and the supreme court of the United States that the 
Confederate government was not a de-facto government.— 
Chisholm v. Coleman, January term, 1869; Texas v. White, 
S. C. R. 1869. We, therefore, can obtain no aid from the 
principle of lex loci. The contract was not one of another 
State which we might enforce on the basis of comity, or 
refuse to execute because opposed to national policy.— 
Story on Conflict of Laws, § 244. It is one entered into 
under the domination of the laws of our own country, to 
which our courts must see that it conforms. 

This note was given for a consideration against public 
policy. The circulation of these notes, in the ordinary 
business transactions of the citizens residing in the States 
in rebellion, was necessary to their use by the Confederate 
government in aid of the war. Without this circulation, 
the attempt to use them would have been a failure, and 
with the failure would have come the end of the rebellion. 
I do not mean to say that their circulation by the citizens 
was a crime to be punished, but it was efficient and indis- 
pensable aid to the rebellion, though involuntary. To hold 
that such a currency is a consideration for a contract, the 
obligation of which the Federal consitution may be invoked 
to sustain, is to invite and encourage insurrection, to which 
the people are always averse, and into which they are 
almost invariably forced by a comparatively few revolu- 
tionists. 

It was given for bills of credit which no State, nor col- 
lection of States, can legally issue. To constitute a bill of 
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credit, within the constitution, it must be issued by a State, 
on the faith of a State, and designed to circulate as money. 
It must be a paper which circulates on the credit of the 
State, and is so received and used in the ordinary business 
of life. The individual or committee who issue it must 
have the power to bind the State. They must act as agents, 
and of course not incur any personal responsibility, nor 
impart, as individuals, any credit to the paper.—Briscoe v. 
The Bank of Kentucky, 11 Peters, 257. Every ingredient 
of this too liberal definition, in favor of the rights of the 
States, eatered into the composition of the Confederate 
States treasury-notes. That they were emitted by a com- 
bination or confederation of States, can not alter their 
character. Indeed, the combination itself was a violation 
of the constitution.—Const. art. 1, § 10, § 3. 

Assuming that they were bills of credit, is the contract 
between these parties on that account void? It is a suffi- 
cient answer to the question, to say that the supreme court 
of the United States has so decided.—Craig v. Missouri, 
4 Peters, 443 ; see, also, Zinn v. State Bk. of Illinois, 1 Scam. 
(Ill.) R. 87. A simple consideration will convince us that 
it must be so. The evil intended to be suppressed was ex- 
tensively practiced by the colonies before and during the 
revolution of 1776. The effects were ruinous to society. 
Property was in confusion, business was prostrated, or car- 
ried on with distrust and suspicion, and every incentive to 
energy and enterprise was destroyed. Results so disas- 
trous must be prevented. How can the prohibition be 
made effectual, if the circulation of such bills by the citi- 
zens of a State be lawful, or, being illegal, they are never- 
theless the valid consideration of a binding obligation ? 
What more effective agent for their entire suppression can 
be employed, than to declare that the contracts of which 
they are the consideration are absolutely void ? 

The consideration of this note was something not recog- 
nized by any law of the Union or of this State as property. 
It was adverse to public policy, having been created for 
purposes hostile to the Union. It was bills of credit 
emitted by an illegal combination of States, in violation of 
the Federal constitution. A law of the State forbids the 
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courts to enforce such contracts. The note is, therefore, 
void. 
The judgment is affirmed. 


PETERS, J., concurs. 


Peck, C. J., dissents, on the ground that the supreme court 
of the United States, in the case of Thorington v. Smith, 
(8 Wallace, p. 1,) had decided this question adversely to 
the views of the majority of this court, and that its decis- 
ion upon the matter was binding. 





Ex parte BIBB. 


[APPLICATION OR MANDAMUS TO COMPEL CIRCUIT COURT TO GRANT A 
NEW TRIAL, AND FOR SUPERSEDEAS TO STAY SALE CF PROPERTY ON JUDG- 
MENT SOUGHT TO BE SET ASIDE, UNTIL DECISION BY SUPREME CouURT. } 


1. New trials, grant of ; when may be authorized.—The loyal, rightful, leg- 
islatiye power of the State, may by law authorize the grant of new 
trials in its own courts, where there was a good and meritorious defense 
in the first instance. 

2. Same ; what su ficient ground to support.—It is sufficient grounds to open 
a judgment of acourt of the insurgent government, erected in the 
State of Alabama, after the suspension of the rightful government 
which existed prior to the 11th day of January, 1861, and to granta 
new trial therein, that such judgment was for a larger sum than might 
probably be due, and that one of the defendants therein was a Union 
man before the passage of the ordinance of secession, by the insur- 
gent authorities. Very slight grounds in such case should be sufficient 
to justify the grant of a new trial. 

3. Original jurisdiction of supreme court ; powers conferred by constitution, how 
used.—This is an application for mandamus, and it invokes an exercise of 
the original and separate powers of this court for the control of inferior 
jurisdictions. In such a case, the court acts under its own discretion, 
guided by the purposes of law and justice, and it will control by its 
process all the officers of the inferior courts, with the judgments of 
which it is asked to interfere. This process the court will construct 
as it may think wisest, under the purposes of the high powers with 
which it is clothed by the people by a constitutional grant. 
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This was a motion for a rule nisi to issue to the circuit 
court of Montgomery, to show cause why a mandamus 
should not be issued to compel said court to declare void, 
vacate and set aside, a certain judgment (more fully set out 
in the opinion), and to grant a new trial, &c., and for such 
other remedial writ or process, as might be necessary, the 
court below having refused to set aside said judgment, &c. 

The facts upon which the application was based, as well 
as those in relation to the order of the court suspending 
a sale of the property, upon executions issued on the judg- 
ment sought to be set aside, until the decision of the court 
upon said application, will be found in the opinion. 

The case was elaborately argued atthe bar, but the 
briefs which came into the hands of the reporter, which 
are here inserted, do not give the full scope of the argu- 
ment on either side. 


Stone, CLopron & CLantTon made the following argment » 
in support of the motion : 

The decision in the case of Weaver v. Lapsley, at the 
present term, declaring unconstitutional the act of Decem- 
ber 17th, 1868, and, separately, the second section of said 
act, makes it necessary to inquire, whether the principles 
of that decision affect the constitutionality of ordinance 
No. 39, or, can the constitutionality of that ordinance be 
sustained upon other grounds? 

The act of December 17th, 1868, was an act of the legis- 
lature—the ordinance was an act of a convention; and, 
whilst a convention can not violate the constitution of the 
United States any more than a legislature, yet, at the time 
the convention of 1867 assembled, the constitution of the 
United States had not extended its protection over the 
judgments and decrees of the courts in the southern States 
rendered during the war. 

That convention derived its authority from the recon- 
struction acts, by virtue of which it was convened, The 
theory of these acts is, that the governments, existing 
in the southern States prior to 1861, had been overthrown 
and destroyed ; that no legal governments existed in those 
States; and that reconstruction was necessary by the or- 
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ganization of a new government ; and that the conquering 
power, the United States, had the right to dictate the terms 
of reconstruction. Hence, for this purpose, the convention 
was authorized. That convention, so far as related to Ala- 
bama, represented the conquering power, and had the 
power to say upon what terms the State should be recon- 
structed in reference to its domestic internal affairs, pro- 
vided that there was no violation of the reconstruction 
acts; and hence, to say what force and effect should be 
given to the judgments of the courts rendered during the 
war—more especially, as, after Alabama should be recon- 
structed and readmitted into the Union, its officers would 
be called to execute these judgments. 

What, then, did the convention do? Without declaring 
the validity of these judgments, and leaving to be deter- 
mined by the courts whether they were void or not, the 
convention did ordain that they were, at least, voidable, and 
to be avoided upon a meritorious defense being shown; 

, that is, those judgments rendered when there was neither a 
de jure or a de facto government, should not have the con- 
clusiveness of judgments by competent courts, but that the 
courts of the reconstructed State of Alabama should avoid 
them, or set them aside, whenever a meritorious defense 
existed. This is the legal effect of ordinance No. 39. It 
is the same in principle, as if congress, in the reconstruc- 
tion acts, or in the act admitting Alabama under the pres- 
ent constitztion, had enacted that the courts of the State 
should open these judgments upon certain conditions; or, 
perhaps, more analogous, congress had enacted that the 
courts of the United States should set aside the judgments 
of the courts of the Confederate States upon a meritorious 
defense. 

The constitution of the United States having no vitality, 
or operative force in the State during the war, and these 
judgments, being rendered at such a time, can not be said 
to be contracts protected by the constitution. 

The constitution framed by that convention had no force 
until approved by congress; and the three departments of 
the government, as they now are, did not until that time 
exist, The convention which framed that constitution 
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adopted this ordinance—-they were cotemporaneous. Hence, 
there can be no pretense that a legislative department is 
infringing the prerogatives and powers of the judiciary de- 
partment. At the time the act of December 17th, 1868, 
was passed, there was a legislative and a judiciary depart- 
ment. 

If these principles be correct, it necessarily follows that 
ordinance No. 39 is constitutional and valid. 

The constitutionality of the ordinance being established, 
it follows, that if a meritorious defense exists, the appli- 
cants have a clear legal right to have said judgment opened, 
in order that they may have an opportunity to establish 
that defense. The object of the ordinance was to prevent 
injustice by the enforcement of a judgment rendered by a 
court not legal and competent, and upon a cause of action 
to which the defendant had, in whole or in part, a valid 
defense, which defense he was prevented from making, by 
any cause whatever, before such judgment was rendered. 
The only condition upon which his right to have the judg- 
ment opened depended, is the existence of a meritorious 
defense. The language of the ordinance is, “ shall be enti- 
tled to a new trial.” These words are mandatory. The 
words “may,” or “it shall be,” when used in a statute, are 
peremptory, where the public or an individual has a right 
de jure that the powers conferred by the act should be ex- 
ercised.— T'arver'v. Comm'rs Court of Tallapoosa, 17 Ala. 
827; Ex parte Banks, 28 Ala. 28. 

Neither the ordinance, nor any subsequent statute, pro- 
vides for an appeal from the decision of the circuit court, 
either refusing or granting such applications; and no other 
special way has been provided by which to bring such a 
decision before the supreme court. J/andamus, then, is 
the remedy ; for where there is a clear legal right, and no 
other remedy, mandamus is the proper remedy.—Stevenson 
v. Mansoney, 4 Ala. 31/; Tarver v. Comm’rs Court of Tal- 
lapoosa, supra ; Ex parte Garlington, 26 Ala. 170. 

It may be said, that a mandamus is to compel the court 
to act; but not to direct how to act. This is correct as a 
general rule ; but it has its limitations, as follows: lst. The 
way to act must be left in the discretion of the judicial offi- 
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cer. In this ordinance, the way to act is mandatory; he 
shall grant a new trial, upon satisfactory showing of g 
meritorious defense. He must, necessarily, judge of the 
sufficiency of the showing as he determines the rights of 
litigants in other controversies—a judicial judgment—but 
if he errs, this error does not deprive the applicant of hig 
right to have a new trial. 2d. If a party has a clear legal 
right to have a certain, specific act done by a court, a man- 
damus will issue to compel the court to do that certain, spe- 
cific act. For instance, a mandamus will issue to compel 
the circuit court to strike a cause from the docket, or to re- 
instate.—Ex parte Robbins, 29 Ala. 71; Ex parte Lowe, 
20 Ala. 330; to enforce an agreement made in reference to 
a pending suit—Lx parte Lawrence, 34 Ala. 446; and, 
whilst it will not issue to compel the court to quash an 
original attachment, because it is the leading process, yet 
it is intimated, that it will issue to compel the quashing of 
ancillary attachments.— Lx parte Putnam, 20 Ala. 592. 

But if a mandamus is not the appropriate remedy, then 
we insist that, by the constitution, the supreme court has 
a general superintendence and contrul over the inferior 
courts of the State, under such regulations as may be 
adopted by the legislature ; and by section 660 of the Re- 
vised Code, the supreme court has power to grant injune- 
tions, habeas corpus, and such other original and remedial 
writs, which may be necessary to give a superintendence 
and control over the other courts. The purpose is to give 
the supreme court a general superintendence and control; 
and if the writ of mandamus, injunction, &c., (power to 
issue which is specifically given,) is not appropriate, then 
the court can issue such other original and remedial writs 
as will accomplish this purpose; and, if there is no appro- 
priate writ known in practice, then the court can make one, 
if it be necessary to enforce this superintendence and 
control. 

Certioravi is the proper remedy to revise the action of an 
inferior court, when no other way has been provided. 

If, then, the court should be of opinion that a mandamus 
is not proper, because the ordinance submits the question 
of a meritorious defense to the decision of the circuit court, 
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then we insist that a certiorari should issue to enable this 
court to revise that decision, and correct the action of the 
circuit court, if erroneous, thus exercising its general su- 

erintendence and control; or, if necessary, a writ for this 
purpose should be adopted. The jurisdiction of the court 
will not be suffered to fail for want of a proper writ or 
process. 

Now arises the question, is there a meritorious defense ? 
The defense is usury; which, in itself, is meritorious, fa- 
yored by the law, because a usurious contract is illegal, 
and opposed to public policy. Is there, then, usury in the 
contract, or bill of exchange, upon which the judgment 
was rendered ? 

[Here follows an argument to show that the contract on 
which the judgment was based was usurious. | 

Admitting, however, that there was no usury in the bill 
of exchange, and that the ordinance is unconstitutional, 
still this court ought to issue a mandamus to compel the 
circuit court to vacate or open said judgment, for the rea- 
son that it is void, and whilst it stands is a cloud upon the 
title to the property of the applicants and an apparent 
incumbrance. 

The judgment was rendered in November, 1861. The 
then controlling authorities in Alabama were not a gov- 
ernment de facto, as decided in Chisholm v. Coleman, at pres- 
ent term. If the whole was not a government de facto, its 
component departments separately, could not be. Here the 
court were not de facto courts, and every judgment rendered 
by them is void. The government in Alabama, at that time, 
as decided in the case above cited, was a rebel government, 
in hostility to, and not a part of the government of the 
United States. Equally, each constituent department 
thereof was in hostility to the government of the United 
States, necessarily, as officers, and in their official capacity 
and relations, those who held office under that govern- 
ment. The old government, says the court, had been de- 
stroyed, and these officers, judges or others, could not 
hold office as part and parcel of a rebel government, and ask 
recognition now, by virtue of their commissions from a de- 
stroyed government, or that their acts as such officers are, 
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therefore, valid. Courts can, at any time, declare a void 
judgment void, and open it, and it is their duty to do go, 
Johnson v. Johnson's Adm’r, 40 Ala. 246, and cases citéd., 

It will be contended, however, that this point was not 
made in the circuit court, and ought not to be considered 
by the supreme court. It is not necessary that the record 
should show that it was. The bill of exceptions was nec- 
essary to bring before this court the facts as to the merito- 
rious defense, and so far as the application depended upon 
the evidence; otherwise, these facts would not appear. 
The motion entered on motion docket at January term, 
1869, of the circuit court, is broad enough to cover and 
embrace both grounds for opening the judgment, upon a 
meritorious defense under the ordinance, or because it is 
void. The latter—that it is void—appears from the record 
itself, and no bill of exceptions is necessary to prevent it. 
No specific grounds are stated in the motion. When an 
error is apparent from the record, the supreme court will 
consider it, although the objection was not made in the 
other court.—Crothers v. Heirs of Itoss,17 Ala. 816—or, 
when it appears that fhe court had no jurisdiction.— Wyatt 
v. Judge, T Porter, 3/. In this case, the court says, “it 
may, perhaps, be thought, that inasmuch as this objection 
was not made in the circuit court, it should not be regarded 
here. We understand the law to be otherwise. It was the 
duty of the circuit court, mero motu, to have repudiated the 
appeal, and it is certainly our duty to do what that court 
should have done. So, in this case, when it became apparent 
to the circuit court that this judgment was void, it was the 
duty of that court to have so declared on the motion then 
before the court; and it is the duty of this court to do 
what that court should have done. 

This duty becomes the more imperative, if we consider 
the public interest. If these judgments are void, the good 
of the public requires that it should be known as early as 
possible. Soon, property will be sold under these judg- 
ments. If void, no title passes, and purchasers lose their 
money ; if valid, in the uncertainty, property will be sacri- 
ficed. 
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ExmorE & GunTER, and E. J. Firzparrick, against the 
motion. 

It is well settled that, in case of a change of rulers, 
either by treaty or conquest, the relations of citizens to 
each other and their rights vested under the government 
displaced, are not altered or affected.—Leitensdorfer v. 
Webb, 20 How. 176, and authorities there cited. 

The principle on which this rule is established is, that it 
is the interest of civilization that all communities shall, at 
all times, obey some law and some ruler, and it is better 
for humanity there should be bad laws and bad rulers than 
that social chaos should exist. The good order and sta- 
bility of society demand this rule shall be observed, and 
that individual rights shall not be left to the chance of loss 
by changes of government so liable to occur from the many 
causes of popular commotion. The rule applies equally, 
whether the displaced government is de facto or de jure—a 
lawful government, or one which only exists by reason of 
its power to maintain itself for the time being. 

The supreme court of the United States, in the case of 
Texas v. White, et al., have settled that the State of Texas 
had, during the rebellion, a government de facto for do- 
mestic and municipal purposes, though that government 
was not such so far as its acts in aid of the rebellion were 
concerned. This court has accepted (in Reynolds v. Tay- 
lor,) that portion of the opinion of the court as correct. 
The status of Alabama was precisely the same, and its 
laws and organization “for remedies for injuries to person 
and estate” were valid.— Texas v. White. 

The court rendering the judgment, here sought to be 
annulled, was part of the State organization, and rendered 
the judgment in administering the law “providing remedies 
for injuries to person and estate.” If the law was valid 
the court was valid, and the judgment good then and now. 

If it be said that the ordinance of secession was a nul- 
lity, and the State still in the Union, then its laws in force 
on 11th January, 1861, remained in full force. These laws 
provided for courts and furnished “remedies for injuries to 
person and estate.” If no person could administer them, 

they were useless, and the protection they offered was lost 
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to all persons, even the most faithful to their allegiance, 
The organization of the courts remained after secession ag 
it was before, The same individual who was judge of the 
second circuit before, continued to be judge of that circuit 
after secession. If the ordinance could not take the State 
out from the Union, how could his opinions and senti- 
ments, and the expression of them, either in the caption 
to the minutes of the court or in the speech proven in the 
evidence, take out of him the judicial power and jurisdic- 
tion reposed in him? The relation of the court to the 
State as it was before secession, and as it is now, was 
unaffected by the ordinance or his sentiments either.— White 
v. Cannon, 6 Wallace, 443. 

Judgments rendered after 11th January, 1861, in courts 
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of record, are recognized as valid by ordinance No. 39 of - 


the convention of 1867. New trials in certain classes of 
such judgments are granted by that ordinance; if such 
judgments are void, what necessity for new trials? 

The legislature of 1868 adopted the Revised Code of 
Alabama.—Acts of 1868, p. 7. 

That Cude contains ordinance 26 of convention of 1868, 
Besides, the convention of 1865 has been determined by 
this court to have been part of a valid provisional govern- 
ment. In Herbert & Gessler v. Easton, at this term, this 
court treats ordinance No. 26 as a valid law. That ordi- 
nance, in its first section, ratifies and confirms “all judg- 
ments, orders or decrees of the several courts of this State 
rendered after 11th January, 1861.” 

Sections 2825 and 2827 of that Code provide new trials 
in judgments rendered between 11th.January, 1861, and 
Ist May, 1865, and 1st January, 1867. 

Section 2832 provides that executions may issue on judg- 
ments rendered “since 11th January 1861, and prior to 
15th December, 1865.” 

The legislature of 1868 provided for appeals to the 
supreme court from probate courts on all final decrees 
“since January 11, 1861.”—Acts of 1868, p, 39. 

And for new trials on judgments rendered prior to 25th 
May, 1865.—Acts of 1863, p. 415. 

And in the act known as the bona fide purchaser’s bill, 
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they amended the several laws pertaining to liens of judg- 
ments, and treat such laws and judgments rendered during 
the war as valid.—Acts of 1868, p. 266. 

Besides these, the legislative and official acts of the 
State government and officers, during the rebellion, are 
recognized in a degree more or less direct in the acts of 
1868, on pages 12, 13, 23, 25, 88, 392 and 502, and by 
ordinances No. 16, 37, 38 and 40 of the convention of 1867. 

After examining the above citations, no one can enter- 
tain a doubt that the convention of 1867 and the legisla- 
ture of 1868, as well as the convention of 1865 and the 
legislatures of 1865-66, and 1866-67, fully recognized as 
valid the action of the courts during the rebellion in so far 
as it was not in aid of the war, or in conflict with the con- 
stitution of the United States. 

This recognition is by the political department of the 
State. It does not restore vitality to a dead thing, nor 
make that of force which was void, but it recognizes that 
such action of the courts was valid then and valid now, for 
all purely domestic and municipal purposes between indi- 
viduals. 

Recognition of the validity of judgment is not passing 
upon the rights involved in the matter tried before the 
court, and can not be said to infringe the constitutional pro- 
vision forbidding a citizen to be deprived of property 
without due process of law. 

But if the validity of this judgment were doubtful even, 
it should be sustained rather than bring upon a people tlie 
unnumbered woes and wide-spread ruin that a contrary 
decision would produce. It is a settled rule of courts in 
doubtful cases, to adopt that view and rule which is the 
most likely to give general peace and repose. The whole 
country has acted upon the idea of the validity of courts 
during the war; to destroy that idea would be to open a 
flood of litigation and controversy which would be disas- 
trous in the extreme. 

Since preparing the above, we have seen what Judge 
Chase decided in the united States circuit court of Vir- 
ginia, in the case of Evans & Evans v. the City of Richmond, 
viz: “That the governor, legislature, and judges of Vir- 

















150 FORTY-FOURTH ALABAMA. 
Ex parte Bibb. 





A ; 





ginia, during the war, constituted a de facto government, 
They exercised complete control over the greater part of 
the State, proceeding in all the forms of organized gor- 
ernment and occupying the capitol of the State.” 


PETERS, J.—The facts upon which the determination 
of this case depends, are these: 

On the 3d day of May, 1861, Howell Rose brought suit 

‘ against J. F. Jackson, Thomas J. Judge, William C. Bibb, 
and Benajah S. Bibb, in a court styled in the record, the 
circuit court, in the county of Montgomery, in the State of 
Alabama. This suit purports to have been instituted for 
the recovery of twenty-five thousand dollars, due and ow- 
ing on a bill of exchange, drawn by the above defendants 
and accepted by Thomas H. Watts and William H. Rives, 
and dated March 27th, 1860, and payable twenty months 
after date thereof to Howell Rose, the plaintiff. Protest 
and notice are waived on the face of the bill, and it was 
payable at thé office of Benjamin Trimble, in Wetumpka, 
Alabama. Interest and damages are claimed in the com- 
plaint, and it is alleged that “the same not being paid at 
maturity, was duly protested, of which said defendants 
had due notice.” This cause was tried before the Hon, 
Nat. Cook, judge presiding, on the 19th day of November, 
1861, and “of the independence of the Confederate States 
the first year,’ when the suit was discontinued as to Judge, 
who had not been served with process, and judgment was 
taken against the other defendants for the sum of $27,- 
609.65, the demand in the complaint mentioned, together 
with costs of suit. 

Afterwards, on October 29th, 1868, the said Benajah S§. 
Bibb and William C. Bibb moved in the circuit court of 
the county of Montgomery, in this State, in the office of 
which court the record of said juagment is found, for a new 
trial in said cause; the said Jackson having died after the 
rendition of said judgment, and before the making of said 
motion. This motion was regularly continued in said court 
in which it was made until December 2d, 1868, when it was 
heard and refused. On the trial of this motion, a bill of 
exceptions was signed by the presiding judge, from which 
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it appears that the applicants for new trial offered evidence 
tending to show that the bill of exchange, on which the 
original judgment was founded, was a transaction for the 
borrowing of money ; that only the sum of $23,000 was 
paid for said bill of exchange; that said Benajah S. Bibb 
and William ©. Bibb were only accommodation drawers of 
the same. It also appeared that the judgment sought to 
be opened for new trial was one rendered in a court of the 
rebel government, set up in the State of Alabama after the 
11th day of January, 1861; and that Benajah S. Bibb was 
a Union man, and resisted the insurrectionary movement 
for a separation of this State from the Union up to the 
passage of the ordinance of secession, but after that he 
acquiesced in the action of the convention of the 7th of 
January, 1861, by which that ordinance was passed, and 
submitted to the rule of the insurrectionary government 
which that convention erected in this State, and aided in 
its support. 

Upon this showing application is now made to this court 
for a rule nisi for mandamus to the circuit court, to compel 
that court to grant a new trial in said cause. 

This application here renders it necessary to consider 
the effect of the ordinance No. 36 of the convention of the 
5th of November, 1867, entitled “ An ordinance to declare 
void certain judgments, and to grant new trials in certain 
cases therein mentioned,” passed December 6th, 1867 ; and 
the act of the general assembly, entitled “An act to ex- 
tend the time in which to open judgments and grant new 
trials in certain cases,” approved October 10th, 1868.— 
Pamphlet Acts 1868, pp. 186, 259. 

There can not, now, certainly be any doubts as to the 
power of the legislative department of the government to 
pass a law authorizing the opening of judgments and the 
grant of new trials. This has been an authority uniformly 
exercised by the government of the State from its com- 
mencement, and has never, so far as I know, been seri- 
ously questioned.—Akin’s Dig. p. 283, § 185; Clay’s Dig. 
340, § 150; Code, § 2407, 2408 ; Pamphlet Acts, 1857-1858, 
p. 39, No. 39; Revised Code, §§ 2813, 2814, 28245, 2827; 
kx parte Norton & Shields, January term, 1870. 
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The convention of the 12th of September, 1865, seem to 
have entertained no scruples nor doubt on this right of the 
legislative branch of the government. This ordinance ig 
almost in the very words of the ordinance No. 36 above 
referred to.—Revised Code, pp. 58, 59, No. 26, $1. This 
power is one without any constitutional restriction.— Calder 
v. Bull,d Dall. 386; Crawford v. Br. Bank Ala., 7 How, 
279. 

A new trial is a part of the remedy, and it has existed 
from the earliest times, and over this branch of practice 
the legislature of the State, unless the State constitution 
limits its authority, has the amplest power.—2 Bouvr. L. D,, 
new trial, p. 210; 1 Sellor’s Pr. (1813) p. 463; Sturges », 
Crowningshield, 4 Whea. 122, 200. The granting of a new 
trial does not impair the obligation of a contract on which 
the judgment may be founded ; if it did, no new trial could 
ever be granted. But this is contradicted by the practice 
of the States, and sanctioned by the highest judicial tri- 
bunal of the nation.—Balt. & Susq. R. R. Co. v. Nesbit, 
10 Howard, 395. The ordinance No. 30, above cited, which 
is affirmed and adopted by the act of the general assembly, 
also above cited, does not grant the new trial as was done 
in Calder v. Bull, supra ; but it commands that it shall be 
done, if the application is made to the proper court in the 
manner and time directed in the act and ordinance. In 
the case at bar this has been done. 

Controlled by the authority above referred to, I have no 
dvubt of the constitutionality of the ordinance No. 36, and 
the act of the legislature confirming and adopting it. Both 
are wholly free from all constitutional objections, so far as 
the allowance of new trials is involved. 

It remains, then, to inquire whether the facts submitted 
to the court below were sufficient to justify the opening of 
the judgment and the grant of a new trial. 

In the first place, the judgment is that of an illegal court. 
The clerk who issued the writ, the sheriff who served it, 
and the judge who gave the judgment, so far as this court 
can know, were all mere usurpers, who did not hold their 
offices by color of any rightful authority. The court was 
not that of a State of the Union, and the government of 
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which it formed a part, was not that of a State of the 
Union. The judge who presided in it was not a judicial 
officer, recognized in this court, or by the rightful govern- 
ment.—Chisholm v. Coleman, January term, 1869. The 
government and the court in which this judgment is pre- 
sumed to have been rendered was a foreign affair.—Scott 
vy. Jones, 5 How. 343, 877. No such foreign court could be 
rightfully set up in this State. There was no law or treaty 
to authorizeit. No citizen of this State was bound, in law, 
to answer to its summons or plead to its process. For the 
reasons above shown, it was wholly destitute of any au- 
thority as a legal court.— Glass v. Schooner Betsey, 3 Dall. 
6; 10 Bac. Abr. p. 874, verb void ; 3 Blackstone’s Com. 
24,25. The whole proceeding was utterly void, as though 
it had never taken place, unless validity is given to it as a 
decree of a court of a government illegally and unconsti- 
tutionally erected in a State of the Union. ‘To give legal- 
ity without legislative assistance to such a tribunal, is to 
give legality to the insurrection itself—to give legality to 
treason against the government of the United States. 
Shortridge & Co. v. Macon, Pasch. Annotated Constitution, 
p. 212. To recognize the sentence of this court as legal 
is to recognize the court as legal, and the government of 
which the court formed a part as legal; for they all cling 
together asa whole. But this can not be. The entire cur- 
rent of decisions from Scott v. Jones to Texas v. White, de- 
nounce such a government as utterly void in all its depart- 
ments, without legislative affirmance and ratification.— 
Texas v. White, 7 Wall, 700; Luther v. Borden, 7 How. 1; 
Scott v. Jones, 5 How. 843; Glass v. The Betsey, 3 Dall. 5 ; 
Shortridge d& Co. v. Macon, Paschall’s Ann. Const., p. 212. 

And the congress of the United States, and the chief of 
the highest executive department of the nation, have done 
the same.—Acts of Congress, Stat. March 2, 1868, Pamph. - 
Acts, pp. 20, 260; Stats. at Large, p. 14, ch. 30; President 
Johnson’s proclamation, 1865. Those emphatic declara- 
tions of the illegality of the rebel government, erected in 
this State during the late insurrection against the govern- 
ment of the United States, have never been taken back or 
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modified, either by the Federal or the rightful State goy. 
ernment; and this court, and all the courts of the nation, 
are bound to be governed by them. They are the only law 
upon the subject known to this court and must govern 
here, unless their validity 1s disputed. The attempt to in- 
corporate and engraft into our law the European system 
of de facto governments, and the consequences which flow 
from them, has been wisely and emphatically repudiated, 
by the venerable head of this tribunal in his very learned 
and unanswerable opinion, delivered at the first session of 
this court, under its present organization, in the case of 
Chisholm v. Coleman, in which, as I think, that doctrine was 
properly denied acceptance here, and repelled as inappli- 
cable to our system of governments, and to the peace of 
the country. It is the offspring of insurrection, and caleu- 
lated to encourage them. There can be no doubt about 
the power of the legislative departments of the govern- 
ment of the Union, and the rightful and legal government 
of the States, to validify by law of their own enactment, 
whatever it may be wise and proper to make good after 
the suppression of a rebellion against the sovereignty in 
the States, or within the territories of the Union. The 
law-making power is wisely lodged with them alone. And 
it is by the laws of their enactment that the land must be 
governed. Laws can neither be enacted nor imported by 
the courts, however strong their suppositions cf their 
necessity may proclaim their want. I therefore think that 
to enable any government, erected in a State of this Union, 
to enact valid laws, or its courts to render valid judgments, 
it must be a legal State government, and must be acknowl- 
edged by the congress of the United States as such; 
otherwise, all its acts, and the acts of all its courts are 
utterly void, and they can only become valid by the affirm- 
‘ ance and ratification of the rightful legal government in its 
restoration to power, or by the rightful government of the 
nation, as the question may be one of domestic or national 
import. In this State necessity may be pleaded to excuse 
an individual act, otherwise unlawful, but it can not be 
pleaded to validify a law or a judgment of an incompetent 
authority. 
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That which is illegal remains illegal until the law removes 
its illegality, and laws can ouly be passed by the agency 
which is clothed by the fundamental law of the State, or 
of the Union, with that great right. This is a principle 
which forms the very basis of all our State governments. 
And as a great jurist and statesman has said, upon another 
occasion, “doubtless the continuance of regulated liberty 
depends on maintaining this principle.” —( Daniel Webster.) 

To depart from this is to turn over to the courts a por- 
tion of the legislative power of this State—the power to 
say what laws and what judicial acts of an illegal govern- 
ment shall have effect, and what shall not have effect. 
Such power the courts are expressly forbidden to exercise. 
Con. Ala. art. 3, $$ 1,2; art. 6; art. 5. 

This judgment, then, was coram non judice, and does not 
bind the defendants, even as the judgment of a foreign 
court, because it was not a court of a government acknowl- 
edged by the rightful political authority. 

Another question occurs in connectiou with this case. It 
is this—has this judgment been made good, ratified or 
affirmed, in any manner by the rightful authority of the 
State, or of the general government? I think it has not. 
All the departments of the government are mere agencies. 
Cooley, 87. e¢ seqg., and notes. They are depositories of 
special and separate powers of administration, and the one 
can not perform the agency eutrusted to another.— Way- 
may v. Southard, 10 Whea. 46. 

And as it is with other agencies, what one agency is for- 
bidden to do in the first instance, it can not ratify, if done 
in the name of another, by an illegal authority, or rather, by 
another agency wholly void. The legislative agency can 
not make a judgment good which has been rendered by a 
void and illegal court, unless it could have conferred 
authority upon such void court to bave given the judgment 
in the first instance. But this the legislative authority has 
no power todo. This was a judgment by a circuit court. 
The legislature has no power to make circuit courts, nor 
to give the judgment of a circuit court. Then such a rat- 
ification would be void for want of authority to make it. 
Cooley on Const. Limit. p. 108, and notes; Denncy v. Mat- 
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toon, 3 Allen, 361; Story’s Agency, §§ 240, 241, and notes, 
Here the judge was an intruder. His right of jurisdiction 
was founded on no legal authority whatever, and the judg. 
ment falls for want of legal authority in the court. This 
the legislature can not supply. Debile fundamentum fallit 
opus.—Broom’s Max., p. 80, marg. In this case the legis- 
lature has done all it can do. It accepts the proceedings 
in the rebel courts as a basis for an application for a new 
trial. 

The ordinance No. 26, of the convention which assem- 
bled at the capitol in the city of Montgomery, in this State, 
on the 12th day of September, 1865, not being in conform- 
ity with the principles of this opinion, is, as a legislative 
act, illegal and void, so far as this case is concerned ; and 
the decision in Randolph v. Baldwin, which is founded 
upon it, is overruled.—Revised Code, p. 58; Landolph v. 
Baldwin, 41 Ala. 305. 

It is contended that the judgment in this case is founded 
on a contract for the loan of money. If this be admitted, 
then that contract was usurious. The sum of $23,000 was 
received in the bill of exchange, and $2,000 were to be 
paid for the use of it for one year. This was above the : 
rate fixed by Jaw. Under such a state of facts, the judg- 
ment should have been only for the sum loaned, and with- 
out costs.—Revised Code, §§ 1831, 2781. Yet the recov- 
ery was for $27,609.65 and all costs. This was $4,609.65, 
and all the costs, too large. Under this hypothesis a new 
trial should have been granted. 

Besides, the complaint alleges that the bill of exchange 
was “duly protested, of which the defendants had due 
notice.” This is not surplusage and should have been 
proved, or the complaint amended to suit the true state of 
the facts. But atthe date the bill matured it is more than 
probable that there were no legal officers of the rightful 
government of Alabama in power in this State, and it 
would not have been permitted to the defendant, Benajah 
S. Bibb, who was a Union man, to have alleged or con- 
tested this question in the so-called court in which this 
judgment purports to have been rendered, without peril to 
his life or liberty.—Hon. C. C. Sheats’ case. It is, there- 
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fore, almost certain that he could not have made the same 
defenses in that court that he cuuld have made in the 
courts of the rightful government. This is an additional 
reason, not without much force, for the grant of a new trial 
in the court below. 

I therefore think, for all the above reasons, and under 
the facts of this case, that a rule nisi in conformity with 
the prayers of the applicant’s petition, ought to be granted. 

The grounds relied upon in this suit should justify the 
allowance of an application for a new trial upon very slight 
showing. 

This is an application for mandamus, and it invokes the 
exercise of the original and plenary powers of this court. 
They are derived from the second section of the 6th arti- 
cle of the constitution of the State, which is in these words: 

“Sec. 2. Except in cases otherwise directed in the con- 
stitution, the supreme court shall have appellate jurisdic- 
tion only, which shall be co-extensive with the State, under 
such restrictions and regulations not repugnant to this 
constitution, as may from time to time be prescribed by 
law; Provided, that said court shall have power to issue 
writs of injunction, mandamus, habeas corpus, quo warranto, 
and such other remedial and original writs as may be nec- 
essary to give it a general superintendence and control of 
inferior jurisdictions.” —Con., art. VI, § 2. 

From this it will be seen that it is only the appellate ju- 
risdiction of this court that is subject to legislative control ; 
but the power to grant the several writs above mentioned, 
and to superintend and control inferior jurrisdictions, is 
inherent in the court by constitutional grant with which 
the legislative department has no authority to interfere. 
Then, in the exercise of these powers, the practice of the 
court becomes the law of the court. These powers rest 
upon the same basis that the separate and original powers 
of any other department do, upon a grant by the people— 
the sovereigns—to the court, by constitutional provision, 
Under these powers, in the performance of the duties aris- 
ing out of them, the court proceeds according to its own 
discretion. But this discretion is not to be a reckless and un- 
reasonable discretion, but such as shall lead most certainly 
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to the accomplishment of the highest justice, and the en- 
forcement of the laws. 

Under this construction of the powers of the court, thus 
derived, in the progress of this cause at the bar, an order 
has been granted in favor of the applicant, Benajah §, 
Bibb, to suspend the sale of his lands levied on under a 
writ issued on the judgment sought to be opened in this 
cause in the court below, in which the application was made, 
Under this order a writ was issued from this court, directed 
to the sheriff of the county who had possession of said 
writ of fiert facias for execution, to suspend a sale under 
said writ upon the conditions and for the length of time 
directed in said order. 

This proceeding was necessary in order to afford this 
court proper time to look into a case of so much novelty 
and difficulty as this, and to secure the rights of the par- 
ties interested from further complication in a matter of so 
much uncertainty ; and to give to the action of this court 
its proper effect in this case. 

In such a matter there can be no reasonable doubt of 
the power of the court to control the action of the circuit 
court and all its officers, as an inferior jurisdiction, accord- 
ing to its discretion, and to construct its writs to suit the 
exigencies of the case before it, under the authority of the 
section of the article of the constitution above quoted, 
without legislative aid or interference. ; 

Let the rule nisi be granted. 


PECK, C. J.—I hold that the circuit court should have 
granted a new trial on the application of said B.S. Bibb 
et al., on the judgment of Howell Rose against them, re- 
vived in the name of his executors, Hatchett & Trimble, 
and that an alternative mandamus should issue to require 
said court todoso. But this decision does not require this 
court to consider or determine the character of the judg- 
ments of the courts of the rebel States during the rebel- 
lion ; whether valid, voidable, or void. I, therefore, con- 
cur with Justice Peters in the decision of the court just 
announced by him; and as it is unnecessary to go further, 
and determine the character vf those judgments at this 
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time, I do not wish it to be understood that I concur with 
him in the argument and reasoning used by him on that 
subject ; as to that question, I hold myself wholly and alto- 
gether uncommitted. 


B. F. SAFFOLD, J.—I concur in the order of the court, 
granting an alternative mandamus to the judge of the cir- 
cuit court to give the applicant a new trial in a case where 
judgment was rendered against him during the war, on the 
ground of meritorious defense, as provided in the third 
section of ordinance No. 39 of the convention of 1867. 

But I dissent from so much of the opinion of Justice 
Peters as tends to declare void all of the acts of the gov- 
ernment existing in the State during the war, for reasons 
given in my dissenting opinion in the case of Hoffman v. 
Boon & Booth, at the June term, 1869. 





TURNLEY et au. vs. BLACK et At., Ex’rs. 
[ACTION ON PROMISSORY NOTE. ] 


1, Promissory note, payee of ; presumption prima facie of title in.—In an 
action by executors on a promissory note, found by them among the 
papers of their testator, and not payable to him, but toa third person, 
in which the defendants filed a sworn plea that the said note was given 
and payable to said third person, and never endorsed or assigned to 
plaintiffs’ testator, and that the plaintifis had no interest or title in said 
note, and where the evidence is contradictory—that on the part of the 
plaintiffs tending to show that the said note had been transferred by 
the payee, and that on the part of the defendants, that there had been 
no such transfer, but that the note was still the property of the payee— 
it is an error, for which the judgment will be reversed and cause re- 
manded, to refuse to give a charge, in writing, asked by the defendants, 
that the note being payable toa third person, the law presumes him to 
be the owner until the evidence shows that his title to the note has 
terminated. 


ApPEAL from the Circuit Court of Calhoun. 
Tried before Hon. W. L. Wurrtock. 


The facts upon which the decision is based, are sufii- 
ciently set out in the opinion. 
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J. T. Heri, and WaLker, Murpuey & WINTER, for ap- 
'pellants. 
ELLs & CALDWELL, contra. 


PECK, C. J.—This action was brought by the appel- 
lees, as the executors of .the last will and testament of Pe- 
ter Black, deceased, on a promissory note made by the 
appellants and payable to one J. G. J. Whiteside. The ap- 
pellants filed a sworn plea, that the said note was given to 
said Whiteside, and that said note was never endorsed nor 
assigned to said appellees’ testator, and that they had no 
interest in, or title to, the said note. A trial was had bya 
jury on this plea. The appellees read the said note to the 
jury, and then proved by S. R. Black, one of the executors, 
that as executor he found the said note among the papers 
of the deceased, and made a return of the same to the 
probate court, as a part of the assets of testator. There 
was much evidence on both sides ; that on the part of ap- 
pellants tended to show, that the note had never been 
transferred to the deceased, or otherwise parted with, by 
said Whiteside ; and that on the part of the appellees tend- 
ing to show, that he had transferred the said note to the 
deceased. When the case was submitted to the jury, the 
appellants asked the court, in writing, to give six several 
charges to the jury, all of which were given, except the 
second, which was refused. The second charge asked, is 
in the following words, to-wit, that “the note being paya- 
ble to J. G. J. Whiteside, the law presumes he is the owner, 
until the evidence shows that his title to the note has ter- 
minated.” 

Under the said plea and the evidence in the case, this 
charge should have been given. It is certainly true, that 
the law presumes that the payee is the owner, until the 
contrary is shown.—Grigsby, Ex’r, dc. v. Nance, 8 Ala, 
347 ; Greenl. on Evidence, § 41. But this presumption is 
overcome, when it is proved to be in the possession of 
another claiming it as his own, or if found among the pa- 
pers of a deceased person. 

The appellants, under the plea and the evidence, were 
entitled to have the question, whether this note belonged 
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to the payee, or had been transferred to appellees’ testator, 
fairly submitted to the jury. The charge asked and re- 
fused, if given, would have done this. As the evidence of 
the appellants tended to show that the note still belonged 
to the payee, whether strongly or slightly, was not a ques- 
tion for the court, but for the consideration of the jury, 
therefore, the charge asked and refused should have been 
given. The refusal to give this charge, with other matters 
stated in a bill of exceptions, relating principally to the 
admissibility of evidence, are assigned for errors. We 
think, however, there is nothing in the other assignments 
of error, but for the error in refusing to give the second 
charge, the judgment is reversed and the cause remanded, 
at the costs of the appellees. 





GOREE vs. WALTHALL, Apw’r. 


[TROVER BY ADMINISTRATOR AGAINST WIDOW FOR CONVERSION OF PERSONAL 
CHATTELS, CLAIMED BY HER UNDER PAROL GIFT FROM HUSBAND DURING Co- 
VERTURE. | 

. 

1. Gift to wife during coverture ; husbanl may make, of personal chattel, 
by parol.—Under the statutes of this State, the husband may make a 
valid gift by parol, of personal chattels, to the wife during coverture, 
and the title vested in her thereby, is good at law, without a resort to 
equity. 

2. Same; what gift is subject to.—The wife takes such a gift from her hus- 
band, subject to the just claims of his creditors existing before the gift, 
and to all the equities of good faith and fair dealing. 

3. Manual delivery ; when not necessary.—Where the gift consists of a 
ponderous article, or things not capable of handling, as, for instance, 
a carriage and horses, there need not be an actual manual delivery of 
the property to the wife ; but any circumstances amounting to a clear 
demonstration of the intention of the donor to transfer, and the donee 
to accept, the property given, and which put it in the power of the do- 
nee, or give the donee authority to take possession of the thing given, 
are enough to complete the right. And these circumstances are to be 
left to the jury. 
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APPEAL from the Circuit Court of Perry. 
Tried before Hon. Joun Moore. 


The opinion contains the facts of the case. 


Sam’. F. Rice, and Wu. M. Brooks, for appellant. 
Bary & Brace, and Warts & Troy, contra. 


PETERS, J.—This cause was submitted at last term, 
and held under advisement until the present term of this 
court. It was an action of trover commenced in the Perry 
circuit court, by Walthall, as the administrator of Robert 
T. Goree, deceased, against Mary F. Goree, the widow of 
said deceased, for a carriage and horses, and carriage gear, 
which was claimed by Mrs. Goree as a gift from her hus- 
band, made after marriage and before his death. The 
summons purports to have been executed on the 26th day 
of August, 1858, but the bill of exceptions is dated in No- 
vember, 1857. This latter date was doubtless a clerical 
misprision. And as no objection was taken to it on the 
argument at the bar, it is an irregularity that will not be 
further noticed here. 

The bill of exceptions contains all the evidence which 
was delivered to the jury. The testimony set out in 
the bill of exceptions is wholly uncontradicted. And in 
this evidence, thus set out, there is some proof tending to 
show a parol gift by the husband to the wife, during cover- 
ture, of the property sued for. The property came into 
the possession of the wife by what the husband declared 
to be a gift, just before his death, aad the wife held it and 
claimed it as her own, under her possession thus derived, 
until after her husband departed this life. At the date of 
the commencement of the wife’s possession, her husband 
and herself were domiciled in this State and inhabitants of 
the same. The wife’s possession had its beginning in the 
State of Louisiana, but was continued in this State during 
the life of the husband up to his decease, 

On the trial, “the court, at the instance of the plaintiff” 
below, “charged the jury, that the remedy of the defend- 
ant” below, “ was not in this court, but in a court of equity, 
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and that if they believed the evidence, they must find for 
the plaintiff.” This charge was excepted to by the defend- 
ant, and the objection reserved ; and, thereupon, a verdict 
was rendered in favor of the plaintiff for damages to the 
amount of the value of the property mentioned in the 
complaint. On this verdict judgment was accordingly en- 
tered, and from this judgment Mrs. Goree appeals to this 
court, and assigns the charge of the court and the judg- 
ment below against her for error. 

If a husband who is domiciled in this State can make, 
during coverture, a valid parol gift to his wife of personal 
chattels, which vests in her such a legal title as to enable 
her to defend her possession of such chattels at law, with- 
out a resort to equity, then the charge of the court below 
was erroneous ; because there was proof strongly tending 
to show a gift by parol, made by the husband to the wife, 
of the property, made after her marriage to him and whilst 
the coverture still lasted. The charge was calculated to 
take this proof from the jury, and it invaded their province 
to determine the fact of gift or no gift. This charge left 
the jury no choice. It was, in effect, a verdict by the 
court. 

But if the husband could not give, by parol, the prop- 
erty in controversy to his wife during coverture, then the 
charge of the court was right, and it ought to be sustained ; 
because the proof showed that, if it was a gift at all, it was 
made by the husband to the wife duriug coverture, by parol. 
If such a gift was void at law, it could not clothe the wife 
with any legal title to the property thus attempted to be 
bestowed upon her, and she could not defend her posses- 
sion at law; however solemnly and formally the gift might 
have been made, against the husband it must fail, at law. 

But is it true, as a legal proposition, that under the law 
of this State, a husband can not, during coverture, make a 
gift, by parol, of personal chattels to his wife, which would 
be good at law? We think not, but the reverse of this 
proposition is true. 

So far as the acquisition and ownership of property is 
concerned, the former common law relation of husband 
and wife, if not wholly overturned, is so greatly modified 
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by the statute law of this State as to require a system a 
rules of its own, in conformity to the law governing this 
relation in reference to the acquisition and ownership of 
property. 

Under our statutes, the wife is a property holder, sep. 
arate and apart and independent of the husband, both in 
law and equity, Her identity in this respect is not merged 
in him. She has all the rights to acquire property, and to 
hold it and enjoy it, that the husband has himéelf, with one 
single exception, and under the restrictions of the statutes 
enacted for her protection. The exception is, that the 
“husband and wife can not contract with each other for 
the sale of any property.”—Rev. Code, $$ 2371, 2374. She 
can not buy property from her husband, nor her husband 
from her. This is the only prohibition. This is most 
clearly so, upon the familiar rule of construction, that the 
mention of one prohibition excludes all other prohibitions 
not mentioned. This rule applies to the constructions of 
statutes as well as to contracts.—3 Story, 87. 

Then the wife may acquire property just as the husband 
may acquire property, except in the single manner forbid- 
den in the statute. In this she stands on an equal footing 
with him. She is his equal and his peer. The law so in- 
tends it. ‘hen the wife, after marriage and during cover- 
ture, may become entitled to property in any manner that 
the husband may do, to the same, and she holds her property 
under limitations of the statute by like title that any other 
person may hold similar property, if it is not held by sale 
from the husband. The statute is made for her protection 
and assistance, and not to cumber her with inabilities, as 
at common law. The statutes of this State clothe the wife 
with the great, inalienable right to own and hold property, 
as any other reasonable human being may do, under the 
limitations imposed by law.—Const. Ala. 1867, art. I, § 1: 
And they do not forbid the husband to make her the recip- 
ient of his bounty, even if he choose to give her “ all the 
substance of his house.” But if the wife accepts a gift 
from the husband, she takes it subject to the just claims of 
the creditors of the husband existing before the gift, and 
to all the equities of good faith and fair dealing. 
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~T feel strengthened in the correctness of this conclusion, 
by the action of our eminent predecessors in this high tri- 
bunal. 

In Saunders v. Garrett, it appeared that Saunders was 
garnished in 1857, under a judgment in favor of Garrett 
against Stewart, to answer what he (Sanders) owed Stew- 
art. The garnishee answered, “ that he is indebted to said 
defendant (Stewart) or his wife, Sarah L. Stewart, by 
promissory note, in the sum of $175 00, due Jannary 
1st, 1856, which note was given by him to Sarah L. 
Stewart, wife of said defendant ; the trade for which it was 
given having been made and agreed upon by both defend- 
ant and his wife.” Upon this answer at common law, be- 
fore the passage of. the statute protecting the wife’s estate, 
it would have been the duty of the court to have rendered 
judgment against the garnishee, condemning the debt to 
the payment of the judgment against the husband, Stewart. 
But under our statute for the protection of the rights of 
married women, this court decided that Garrett took noth- 
ing by his garnishment.—33 Ala. 454; Roland v. Logan, 
18 Ala. 310. 

This case establishes the position, that under our statute 
a matried woman has the capacity to become a property 
holder and a property owner, and that her capacity in this 
respect is limited by the statute only. And it does not ap- 
pear from the words, or from the just construction of the 
law, that she is in any manner prohibited from holding 
property given to her by her husband, we feel bound to de- 
cide that she may hold property acquired in that way. The 
fact that this statute does contain a prohibition against 
the husband and wife contracting with each other for the 
sale of any property, coupled with the further fact that the 
same statute contains no prohibition against a gi/t by the 
husband to the wife, must operate to give strength to this 
conclusion. It follows from this, that the husband may 
make a valid giit, by parol, of personal chattels to the wife, 
during coverture ; and that such gift is a sufficient title to 
justify and sustain a defense at law, without a resort to 
equity. 

Besides the question above settled, it was insisted at the 
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bar, in the argument of this case, that a gift by parol can 
not be completed without an actual and formal delivery, 
We do not deem such a delivery necessary in this case to 
constitute such a gift. All that should be required is, that 
the donor shall abandon his property in the thing given, 
and that the donee shall step into his shoes. Any thing 
that amounts to this is sufficient. In such a gift as that 
in controversy in this case, actual manucaption by the do- 
nee is not indispensable. It is not to be expected that's 
wife would accept the gift of a carriage and horses as she 
would a watch or a jewel, from her husband. If he brings 
such a gift to the house where she is tarrying, with the de- 
clared intention of bestowing it upon her, causes her name 
to be engraven on the carriage, calls her out to try it, tells 
her it has been bought for her, and that it is hers and not 
his, and leaves it in her possession and under her control, 
and she remains in possession of it, claiming it and con- 
trolling it as her own, as a gift from her husband, until bis 
death,—this is a sufficient delivery to perfect the gift. In 
such cases, by delivery, is not meant an actual manual de- 
livery, but any circumstances amounting to a clear demon- 
stration of the intention of the donor to transfer, and the 
donee to accept the thing given, and which puts it into the 
power of the donee, or gives such donee authority to take 
possession of the thing given, is all that is necessary to 
perfect the gift. And these circumstances are facts to be 
left to the jury.—Reid v. Colcock, 1 Nott & McCord, 592, 
603. The proofs in this case fully sustain such a delivery, 
and the gift was good at law. 

The court below erred in the charge to the jury, as shown 
in the record. And for this error, the judgment of the cir- 
cuit court is reversed, and the cause is remanded for a new 
trial in the court below, and the said appellee, Walthall, as 
administrator of the estate of Robert T. Goree, deceased, 
will pay the costs of this appeal in this court and in the 
circuit court. 
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ARNOLD vs. FOWLER, 


[BILL IN EQUITY TO ENJOIN JUDGMENT AT LAW ON WRITTEN CONTRACT, 
AND SUBSTITUTE PAROL, FOR WRITTEN, CONTRACT. ] 


1. Written instruments ; when equity will grant relief in cases of.—Equity 
will grant relief in cases of written instruments where there is a plain 
mistake, clearly made out by satisfactory proof. 

2. Same; what testimony insufficient to reform.—A written agreement by 
the vendor to delivera lotof cotton to the purchaser at a specified place, 
after due notice given, fire risk excepted, will not be reformed into one 
to pay the freight only, when the testimony of the complainant is neg- 
atived by that of the defendant, and the only other witness of the com- 
plainant testifies that the sale was pending two or three days, and that 
he did not pay particular attention to what was being said by the 
parties. 


Appeal from Chancery Court of Montgomery. 
Heard before Hon. A. C. FELDER. 


This was a bill in equity filed by the appellant, Arnold, 
against the appellee, Fowler, seeking to amend, correct 
and reform the contract evidenced by the following instru- 
ment in writing : 

“Received of Lundy & Lapsley, $3,235 82, in full for 21 
bales of cotton, weighing 12.149 pounds, and I promise to 
keep said cotton on my plantation under shelter, off the 
ground, and secure from stock, and further promise to de- 
liver the same at my nearest shipping point or landing, as 
soon as practicable after being notified to do so. 

“April 4th, 1863. Jno. J. SANDERS.” 

Endorsed on back as follows: “ We transfer the within 
agreement to D. 8. Arnold, January 25th, 1865. 

“Goopwin & Rosrs.” 

“T transfer the within cotton to Capt. Wm. Fowler, and 
agree to deliver the 21 bales at Selma after due notice is 
given. J.J.S. No.1 to 21. Fire risks excepted. 

“D. S. ARNOLD.” 
so as to make the contract, simply to pay the freight on 
the cotton to Selma. 
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The facts alleged in complainant’s bill, and in his owp 
testimony and that of Baker, witness for complainant, ag 
well as the answer and testimony of the respondent, Fow- 
ler, are fully set out in the opinion. 

It was proved, that before demanding the cotton of Ar. 
nold, Fowler had sent an agent to get the cotton from the 
plantation of Sanders, and also sent bagging and rope to 
a railroad station near by, to pack and bale up the cotton 
when delivered, but failing to get the cotton, at that time, 
he sent the obligation to Lundy & Lapsley, who originally 
bought the cotton, with directions to endeavor to get the 
cotton from Sanders, delivered. Failing to recover the 
cotton, Fowler brought suit against Arnold, in the circuit 
court, for damages, for failure to deliver said cotton, and 
took judgment by default, Arnold believing that judg- 
ment could not be rendered against him at the first 
term after service, and therefore not appearing. Assoon 
as Arnold discovered his mistake, he employed counsel to 
defend, and made a motion for a new trial, which being 
refused, the case was appealed to the supreme court and 
there affirmed against said Arnold. The sheriff of Mont- 
gomery, who was about to levy said execution, at the filing 
of the bill, on the property of appellants, was also madea 
party defendant to the bill, and an injunction prayed to re- 
strain him from selling, &e. 

On the final hearing, upon biil, answer, exhibits and tes- 
timony, the chancellor dismissed the bill, and taxed the 
appellant with costs. The decree of the chancellor is now 
assigned for error. 


Exmore & Gunter, and Martin & Sayre, for appellants. 
Warts & Troy, contra. 


B. F. SAFFOLD, J.—Equity will grant relief in cases 
of written instruments, where there is a plain mistake 
clearly made out by satisfactory proofs.—1 Story’s Eq. 
Jurisp. § 157; Gillespie v. Moon, 2 Johns. Ch. Rep. 595- 
597; Lyman v. United Ins. Co., 2 Johns. Ch. Rep. 630. 

The written agreement, sought to be reformed, is that 
the appellant Arnold transferred to the appellee Fowler 
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twenty-one bales of cotton, and agreed to deliver it at 
Selma after due notice. The mistake alleged is, that Ar- 
nold only agreed to pay the freight on the cotton from a 
certain point on the railroad to Selma, instead of to deliver 
the cotton at Selma. 

The answer, not under oath, denies explicitly the allega- 
tion of the bill. Both parties were examined as witnesses. 
The complainant testifies that the written agreement does 
not express the terms of the contract, but that it was made 
after the sale had been concluded, at the office of the de- 
fendant, where he had gone to collect the money, and in 
the hurry and excitement of the moment. 

The defendant swears that the writing was made at the 
counting-room of the complainant, on the day of the pur- 
chase, and that it expresses the real contract of the par- 
ties; that the exception of fire risk was inserted at the in- 
stance of the complainant. 

A. R. Baker, a witness for the complainant, deposes that 
he was present when the sale was made in the store of Ar- 
nold. Arnold was to sell the cotton to Fowler at a certain 
price, not recollected, transfer to him the written obliga- 
tion of Sanders to deliver it at his nearest depot, which 
he did, and to pay the freight from the depot to Selma. 
Fowler was to pay for the cotton, which he did then and 
there, by paying the money, or giving a check ; he thinks 
he gave acheck. Arnold assumed no other liability that 
he knew of ; he was not present when any other contract 
was made; the negotiations were pending for two or three 
days. He did not pay particular attention to what was 
being said by them, but heard them trading, and made the 
account of sales. He was in the employment of Arnold, 
and endeavored to make his employer’s interest his own. 
In addition to this evidence for the complainant, there was 
proof of attempts by the defendant to obtain possession 
of the cotton without application to the complainant for 
its delivery, as shown by the letters to him from W. T. 
Lundie, and his purchase of bagging and rope to fit it for 
market. 

The purpose of the bill is to enjoin the collection of a 
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judgment at law, obtained by the defendant against the 
complainant on a written contiact, and to substitute, for 
the written, a parol contract entirely different from the writ- 
ten one, and so affecting the interest of the parties that the 
defendant, instead of receiving a large sum of money, will 
recover from the complainant a mere trifle. 

This can be done in equity, if the proof is sufficiently 
clear and cogent. Parol evidenceis admissible to prove 
the mistake, though it is denied in the answer; and this, 
either where the plaintiff seeks relief affirmatively on the 
ground of the mistake, or where the defendant sets it up 
as a defense, or to rebut an equity.—See authorities above 
quoted. 

The obligation of a contract is the intention of the par- 
ties, as expressed and understood by them, at the time of 
its execution. The written evidence of this intention, 
signed by the party to be charged at the time, is so far su- 
perior to parol testimony that the latter can not be ad- 
mitted until the absence of the former is satisfactorily ac- 
counted for. In the case under consideration the testimony 
of the complainant is neutralized by that of the defendant, 
The attempts of Fowler to obtain the cotton, prior to a 
demand on Arnold for its delivery, are circumstances too 
slight and unmeaning to admit of much consideration, 
Having the contract of sale of the party in possession, if 
he could procure the delivery, without application to his 
immediate vendor, there would be nothing inconsistent 
with his contract to do so. 

The transfer of Sanders’ obligation to the defendant, 
and the testimony of Baker, are the strong points in the 
complainant’s favor. As to,the first, it seems that this ob- 
ligation of Sanders was transferred by Lundie & Lapsley 
by delivery merely. The next transfer by Goodwin & Rob- 
bins, is of “the within agreement to D. 8. Arnold.” Ar- 
nold’s transfer to Fowler is of “the within cotton,” with an 
obligation to deliver it at Selma, fire risk excepted. In- 
dependently of the stipulation to deliver the cotton, has 
not Arnold by this agreement undertaken more than the 
prior assignors? All of the evidence is, that he sold the 
cotton to Fowler. Is he not liable to him for damages on 
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Sanders’ default, even if Fowler undertook to apply to him 
for the cotton? The testimony of Baker tends to limit 
his liability, but he admits that he did not pay particular 
attention to what was being said, and that the negotiations 
for the sale were protracted through two or three days. 
He and Arnold might have understood the contract as they 
state it to be, and Fowler, as he claims it to be. There is 
no proof by the complainant of any circumstances of hurry 
and excitement on his part at the time of writing his trans- 
fer. He placed in the possession of the defendant his own 
written statement of the extent of hisagreement. If either 
party was unintentionally mistaken, the loss should fall on 
him who was the cause of the misapprehension. We do 
not think the evidence of mistake is so conclusive as to 
justify the proposed alteration of the written contract. 

The other grounds of relief are negatived by the an- 
swer, and supported and denied by the testimony of the 
parties only. 

The decree is affirmed. 





FITZPATRICK, Ex’r, vs. HEARNE. 


[ACTION ON PROMISSORY NOTE GIVEN FOR PURCHASE-MONEY OF SLAVES, ] 


1. Warranty of title to slave ; what does not protect vendee against.—Nei- 
ther a warranty of title, nor a warranty that slaves sold are slaves for 
life, protects the vendee from the consequences of revolution, or 
against the abolition of slavery and the emancipation of the slaves by 
the government, and the loss of the slaves by either event, is no legal 
breach of such warranties. 

2. Ordinance No, 38 of the convention of 1867, and ordinance No. 39, last 
part of paragraph 3; unconstitutionality of.—Not only the 3d section of 
ordinance 38 of the convention of 1867, concerning the value of contracts, 
and for the purchase-money of slaves, is unconstitutional and void, but 
also the last paragraph of section three of ordinance No. 39 of said 
convention, that declares ‘that all judments rendered in the courts of 
this State, against defendants, where the consideration was the pur- 
chase-money or hire of a slave or slaves, are hereby declaredto be nuli 
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and void,” is unconstitutional and void; they both impair the obliga. 
tion of contracts. 

3. Failure of consideration ; what error to charge as.—A charge to the jury, 
in an action on a note given on the sale of slaves, that if the consider. 
ation of the note was the price of slaves sold, then there was a failure 
of consideration, and they must find for the defendant, is erroneous, 

4. Ordinances Nos. 38 and 39 of convention of 1867; plea setting up, as de- 
Sense to action on note given for sale of slaves, bad on demurrer.—In an 
action on a note given on the sale of slaves, a plea that sets up the or. 
dinances Nos. 38 and 39 of 1867, is bad on demurrer, because the parts 
of said ordinances referring to notes given, and judgments rendered 
on such notes, are unconstitutional and void. 

5. Warranty of title, plea that sets up; what is good plea.—A plea that 
sets up a warranty of title, and that the slaves sold were slaves for life, 
to au action on a note given for the price of said slaves, and states that 
the title failed without the fault of defendant, although inartificial, 
yet in substance is a good plea, and a demurrer to it should be over- 
ruled. 


AppkEat from the Cireuit Court of Lowndes. 
Tried before the Hon. James Q. SMITH. 


The appellant, as plaintiff, and executor of Mrs. Ann 
Elmore, deceased, brought suit in the circuit court of 
Lowndes county, to the fail term thereof, in the year 1867, 
against the appellee, as defendant, on a promissory note 
for two thousand two hundred and twenty-five dollars, 
made by the defendant on the 29th day of April, in the 
year 1856, and payable to the plaintiff, as executor, &c., as 
aforesaid, and due twenty-four months after the date 
thereof. 

The defendant filed three pleas to the complaint—lst, 
non-assumpsit within six years; 2d, that the said note was 
made for the purchase-money of negro slaves, sold by the 
plaintiff to defendant, and that the title of said slaves was 
warranted by plaintiff to defendant, for the life of said 
slaves, and that the title failed without fault on his part; 
that said note was given for the purchase-money of eight 
negro slaves, sold by plaintiff, as executor, &c., to defend- 
ant; that there was a failure of consideration, in this, to- 
wit, that said note and consideration was against ordi- 
nances Nos. 38 and 39 of the constitutional convention of 
Alabama, passed December 6th, 1867. 

To the second and third pleas the plaintiff demurred. 
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To the first plea, he assigned several causes of demurrer, 
to-wit: lst, that said plea set up no fact that was a defense 
to the said action; 2d, that said plea did not show how the 
title to saia slaves failed ; 3d, that the fact that the slaves, 
forming the consideration of the note sued on, were eman- 
cipated from slavery, by the government of the United 
States, and the government of the State of Alabama, con- 
stituted no defense to the action, because, the said ordi- 
nances were unconstitutional and void; and, 4th, that the 
fact that the consideration of the note was the sale of 
slaves, by plaintiff to defendant, was no defense to the 
suit. 

To the third plea, the plaintiff assigned the causes fol- 
lowing, to-wit: Ist, that the facts stated in said plea did 
not constitute a defense to the suit; 2d, that the said ordi- 
nances were in violation of the constitution of the United 
States, prohibiting any State from passing any law impair- 
ing the obligation of contracts. . 

The demurrer to these pleas was overruled ; and, there- 
upon, the plaintiff took.issue on said pleas. 

On the trial, the court gave three charges to the jury, 
which were excepted to by the plaintiff, and a bill of ex- 
ceptions was taken, which sets out all of the evidence on 
both sides. The first charge was, that if “the jury be- 
lieved the note was given by defendant to plaintiff in con- 
sideration of slaves sold by plaintiff to defendant, then 
there is a failure of consideration, and no action can be 
maintained thereon, and you must find for the defendant.” 

It is unnecssary to set out the second and third charges, 
as they are not considered in the opinion. 

Overruling the said demurrer, and the charges of the 
court to the jury, are assigned for errors. 


Frrzpatrick & WiLtiaMson, for appellant. 
Cox, Witcuer & RUGELEY, contra. 


PECK, C. J.—The demurrer to the third plea should 
have been sustained ; the matters stated in it constitute no 
defense to the action. The third section of the said ordi- 
nance No. 38, which refers to notes, &c., given for and in 
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consideration of slaves, has been decided at this term, in 
the case of McElvain et al. v. Mudd, Adm’r, &c., to be un- 
constitutional and void. Ordinance No. 39, referred to, 
does not apply to such a case as this. Its objects and pur- 
pose are, to declare judgments on certain penal statutes 
void and inoperative, and that new trials should be granted 
on certain judgments, where meritorious defenses existed, 
except the latter part of the third and last section, which 
“declares that all judgments rendered in any of the courts 
of this State, against defendants, where the consideration 
was for the purchase-money or hire of a slave or slaves, 
are hereby declared to be null and void.” 

The case of McElvain et al. v. Mudd, Adm’r, supra, set- 
tles the question as to the validity of this part of said see- 
tion. It is in violation of the constitution of the United 
States, and, therefore, null and void.—See article I, § 10, 
part 1, of that instrument. This disposes of the third plea, 
and shows that the demurrer to it should have been sus- 
tained. 

2. The second plea raises the question, as to the lega 
construction and effect of the warranty set out in said plea, 
and whether it can operate to defeat the recovery of the 
plaintiff, either in whole or in part. The language of the 
warranty, as stated in the plea, is, “that the title of said 
slaves was warranted by plaintiff to defendant for the life 
of said negro slaves, and that said title failed, without fault 
on the part of said defendant.” This warranty may be 
said to combine and contain two warranties—Ilst, that it 
is a warranty of title; and 2d, a warranty that the said 
negroes were slaves for life. ‘This plea, although very in- 
artificially drawn, I am inclined to consider a good plea, in 
substance, and that the demurrer to it was properly over- 
ruled. A demurrer was not the proper way to present the 
question, that the plaintiff intended and desired to have 
settled. But as the question, if not disposed of now, will, 
no doubt, be made in the right way on another trial, and 
as it is a question greatly perplexing the people, I propose 
to go on and dispose of it at this time. 

We know in what the breach of these warranties is sup- 
posed to consist, to-wit ; that the institution of slavery has 
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been abolished, and the slaves themselves emancipated by 
the government of the State, and of the United States. 
The question, therefore, arises, do these warranties pro- 
tect the vendee, on the sale and purchase of slaves, from 
the consequences of revolution, or the abolition of slavery 
by the government of the United States, or of the 
State, or both? We are prepared to hold, they do not; 
that neither of these warranties were, in legal contempla- 
tion, broken by the abolition of the institution of slavery 
and the emancipation of the slaves. If slavery for life 
ever existed in this country, which I can hardly believe any 
one is so bold as to seriously deny, then the vendor in this 
case, at the time of this sale, had an estate in fee in the 
slave sold. If he had not, what estate, then, did he have? 
Was it an estate for years, or for life? Such estates pre- 
supposes the fee to be in some other person. I use the 
word fee, as the best word to express my meaning, as, ac- 
curately speaking, there is no such thing as an estate in 
fee in things personal; that estate grew up out of the feu- 
dal system, and had relation to things real only; and in the 
quaint doggerel of olden time, an estate, or tenant in fee, 
was defined as follows: 
‘- A tenant in fee is he who, 
Without fear or griever, 


Hath lands and hereditaments, 
To himself and heirs forever.” 


These slaves, at the date of the sale, were as really slaves 
for life, as they were twenty or fifty years before, if they 
were so old; and if any one in this country ever owned 
slaves for life, such was the character of the vendor’s title 
to those slaves at the date of the sale. Weare, therefore, 
without hesitation, prepared to decide, that neither of those 
warranties, nor both together, protected the vendee against 
the abolition of slavery by the government. Such a con- 
tingency did not enter into the contemplation of either the 
vendor or vendee at the time of the sale, nor did it form 
any element in the contract of warranty. 

It is in vain to look for authorities in such cases as this, 
as there never was, before the occurrence of such an event 
as the recent emancipation of the slaves in this country. 
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We must, for this reason, rest our decision upon the nature 
and common sense of the case. The nearest approach to 
such an event, is found in the emancipation of the slaves 
by Great Britain in her West India possessions. In that 
case, the government gave to the owners a mere pittance 
for the loss of their slaves, amounting to little, if any more, 
than half the estimated value of the slaves. If such war- 
ranties had been’ supposed to extend to, and protect pur- 
chasers against, the acts of the government, we might ex- 
pect to find cases where purchasers declined to receive the 
sum offered by the government, and relied upon their war- 
ranties, and endeavored to hold their warrantors liable on 
the same. 

This would, necessarily, have given rise to suits for that 
purpose, and then the cases would have found a place in 
the books of reports. But, so far as I know or believe, no 
such cases are to be found in the books, and this, I think, 
persuasive, if not conclusive, to show that the English 
jurists did not believe that such warranties protected pur- 
chasers against the acts of the government. 

If it be said in answer to this, that the British parlia- 
ment is omnipotent, I reply, admitting all this, which I 
by no means admit, certainly the people in this country 
have all the powers that belong, or ever did belong, to par- 
liament ; and they can legitimately, in their eminent sove- 
reignty, do all that parliament can do. 

We have declared in our bill-5f rights, “that all politi- 
cal power is inherent in the people, and all free govern- 
ments are founded on their authority and instituted for 
their benefit.” But, to me, it seems little short of blas- 
phemy, to say that any created being is omnipotent. Om- 
nipotence is an attribute of the Almighty only—an attri- 
bute of Him who created the heavens and the earth, and 
all things that therein are, and made man in his own inm- 
age. Omnipotence, therefore, belongs only to the Creator, 
and not to the creature. But it has never been seriously 
doubted that the government, especially of the State, when 
it existed, possessed the power to abolish the institution of 
slavery. The power that can create, can, certainly, de- 
stroy. 
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The charge of the court, “that if the note in this case 
was given in consideration of slaves, then there is a failure 
of consideration, and no action can be maintained thereon,” 
js erroneous. I do not notice the other two charges, be- 
cause I do not think plaintiff has any cause to complain of 
them. 

There is no defense in this case under the statute of lim- 
itations. We have decided at this term, in the case of 
Coleman v. Holmes, that the statute of limitations was sus- 
pended in this State from the 11th day of January, in the 
year 1861, to the 21st day of September, 1865, that being 
the period within which no legal civil courts existed, in 
which the people were compelled to have their cases adju- 
dicated. This period being deducted, six years had not 
elapsed between the maturity of the note and the com- 
mencement of this suit. 

For the errors in overruling the demurrer to the third 
plea, and in giving the first charge to the jury, the judg- 
ment below is reversed, and the cause remanded for a new 
trial, at the costs of the appellee. 





Ex parte NORTON & SHIELDS, 


[APPLICATION FOR MANDAMUS TO COMPEL JUDGE OF CITY COURT TO VACATE 
AND SET ASIDE AN ORDER SETTING ASIDE AND VACATING A JUDGMENT, 
RENDERED BY IT IN 1865, AND GRANTING A NEW TRIAL THEREIN. ] 


1. State, domestic affairs of ; by whom controlled.—The legal, rightful, leg- 
islative power of the State, subject to the constitution and laws of the 
Union, must control the domestic affairs of the State. This power 
does not exist in the courts of the State, or in any other department of 
the State government, except the legislative department. 

2. Government de facto, European theory of ; how can only be engrafted into 
our laws.—It is unwise and dangerous to the peace and safety of the 
people to attempt to incorporate into our system of laws, except by di- 
rect enactment, the European theory of de facto governments. No au- 
thority is due to the acts of any government in the American Union 
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which the people have not freely ordained and established, under the 
authority of the laws and constitution of the Union. 

3. New trials ; in what cases can be rightfully authorized.—The legislative 
power of the rightful government of the State has the right to author. 
ize the grant of new trials, in judgments rendered in the so-called courts 
of the insurgent government, existing in this State after the 11th day 
of January, 1861, and until the complete and full restoration of the loyal, 
rightful government of the State. 

. Same; what sufficient cause for granting.—It is sufficient cause for 
granting a new trial in a judgment rendered in a court of said insur. 
gent government, that the court which rendered such judgment, was a 
court created by said insurgent government, and the judge who pre- 
sided was an officer appointed by said insurgent power ; and that the 
cause of action wag the supposed breach of a warranty of soundness of 
a person sold asaslave in this State, after the first day of January, 
1863 ; that the damages in said judgment were admeasured in Confed- 
erate money ; that the defendant was a femaie and widow, and that 
the so-called court sat within a city of this State, then occupied as a mil- 
tary post by the insurgent soldiery. 

. Same ; affidavit in support of application for new trial, what notice need not 
be given in relation to.—Under ordinance No. 39 of the convention of 
1867, and the acts of the legislature, in relation to the granting of new 
trials, it is not necessary that the parties adversely interested should 
be notified of the time and place of the taking of the affidavits in sup- 
port of the application for the grant of a new trial. 


This was an application for a writ of mandamus, or other 
appropriate writ or process, to compel Hon. John D. Cun- 
ningham, judge presiding in the city court of Montgomery, 
to vacate and set aside a certain order made by said court, 
vacating and annulling a judgment rendered in a cause in 
said court in February, 1865, wherein Norton & Shields 
were plaintiffs, and Mary C. Pierce, defendant, and grant- 
ing a new trial therein. 


The judgment set aside was rendered in February, 1868, | 


by default, and was based on an action for a breach of war- 
ranty of soundness of a slave, sold to the plaintiff in Au- 
gust, 1863. 

The affidavit of the defendant, Mrs. Mary C. Pierce, af- 
ter showing the soundness of the slave at the time of sale, 
states that the price paid in Confederate currency was not 
worth more than $400 in lawful currency ; that the dama- 
ges awarded in the judgment against her amount to $2,464, 
besides costs, which damages were estimated in Confeder- 
ate money ; that suit was brought against her shortly be- 
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fore said slave died, that she is a widow and unacquainted 
with the proceedings of courts ; and therefore did not have 
counsel in time to defend said suit, in which judgment by 
default was rendered against her, and that she did not 
know that any such judgment had been rendered against 
her until March, 1868. Along with this affidavit, others 
were submitted to prove the soundness of the slave at the 
time of the sale. To the introduction of the affidavits, 
except that of Mrs. Pierce, objection was made, on the 
ground that said affidavits were ex parte, and the plain- 
tiffs in the judgment had no opportznity of cross ex- 
amining said witnesses. This objection was overruled, 
and plaintiffs excepted. 

The other facts of the case are set out in the opinion. 


ErmorE & GUNTER, pro motion. 
Strong, CLopron & CLANTON, contra. 


PETERS, J.—This application involves an inquiry into 
the sufficiency of a judgment purporting to have been ren- 
dered by a court of the rebel government having control 
of the territory of the State of Alabama, during the late 
insurrection in the Southern States of the Union. If the 
court in which this judgment was rendered was a legal 
tribunal, then its judgment was legal also, and it is entitled 
to all the protection of a legal adjudication. But if it was 
an illegal court, then its judgment was invalid as a judg- 
ment, 

This court will take judicial notice of the facts which 
make up the history of the State in regard to the govern- 
ment that may at any time exercise control within its 
boundaries, whether it be legal or illegal—Bank of’ Au- 
gusta v. Earle, 13 Pet. 519, 590; Taylor v. Barclay, 2 Sim. 
221; 1 Greenl. Ev. ch. 2,§5. It is then known to this 
court, that, on the 7th day of January, 1861, a convention 
assembled in the city of Montgomery, in this State, under 
authority of a proclamation of the Governor of the State 
of Alabama, and on the eleventh day of January, of the 
same year, this body passed an ordinance entitled, “ An 
ordinance to dissolve the Union between the State of Ala- 
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bama and the other States united under the compact styled 
the constitution of the United States of America.” This 
convention styled itself “a convention .of the people of 
the State of Alabama.” By it the rightful State govern. 
ment was overthrown, and a new insurrectionary govern- 
ment was set up in its stead.—6 Wall. 13,14. The chief pur- 
pose of this extraordinary movement was to form “g 
southern slaveholding Confederacy,” in which “ no slave” 
could ‘be emancipated by any act done to take effect in 
this State or any other country.’—Ordn. & Const. of Ala, 
1861, article Slavery, § 1, part 2, ch. 3, § 2, pp. 106, 111 
The constitution of the new government, thus erected 
within the territories of the State of Alabama, purports 
to have been “ adopted by the people of Alabama, by the 
uvanimous vote of their delegates in convention assem- 
bled, at the capitol, in the city of Montgomery,” on the 
“twentieth day of March, in the year of our Lord, one thou- 
sand, eight hundred and sixty-one, and of the Confederate 
States of America, the first year.” This new government, 
thus established, repudiated any obedience to the govern- 
ment of the United States, and assumed a relation of hos- 
tility to its constitution and its laws. It took upon itself 
also the attitude of a government, independent and for- 
eign to the United States, and levied actual war, by mil- 
itary force, against this latter government, in order to main- 
tain its new position. 

Under this insurrectionary organization, all the officers 
of the former rightful government of the State of Alabama 
were continued in the discharge of the duties and fune- 
tions of their several offices, as they existed before the 
ordinance of secession was pasged. The judges and courts 
of the rightful State government, after this change, were 
incorporated into the new organization as a part of its ad- 
ministrative machinery. The courts became a branch of 
the insurrectionary government, as much so as any other 
department of the rebel organization.—Pamph. Seces. Orda. 
p- 28, No. 16. The courts of the United States were ex- 
pelled, and their jurisdiction and dockets transferred to 
the courts of the rebel government.—Pamph. Seces. Ordin. 
p- 22, No. 14. This new rebel government in the State of 
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Alabama connected itself with a political organization of 
other insurrectionary governments in certain other States of 
the Union, which styled itself, in its constitution and laws, 
“The Confederate States of America.’ This latter also 
claimed to be independent, foreign and hostile to the con- 
stitution and government of the United States. —Pamph. 
Secession Ordin. and Const. of Confederate States, pp. 127, 
113, 82. The career of the so-called “ Confederate States 
of America” lasted from the adoption of their provisional 
constitution, in March, 1661, till May, 1865, when the or- 
ganization was broken up and dispersed by the military 
forces of the United States. The rebel government in the 
State of Alabama, set up by the secession convention of 
1861, formed a member of the Confederate States govern- 
ment, during the whole period of its existence, and it was 
actively engaged in carrying on open and flagrant war 
against the government of the United States, by all its de- 
partments. The courts were empowered and charged to 
aid the rebellion by giving credit and circulation to the 
treasury-notes of the so-called “ Confederacy,” and to pun- 
ish by their judgments, as felonies, certain acts connected 
with desertions from the rebel armies.—Pamph. Acts 1861, 
p. 53, No. 54; Pamph. Acts 1863, p. 13, No. 3,§ 7. Thus 
the courts were as much a part of the machinery of the 
rebellion as any other department of the insurrectionary 
administration. They were not the courts of the rightful 
State government continued under the rule of the de facto 
government of the insurrection, as the English courts were 
under the reign of Cromwell. But they were organized 
for unconstitutional and illegal purposes of the most fa- 
tal and criminal character. They were not established to 
prevent anarchy, but to aid the rebellion. They were utterly 
forbidden by law, and were destructive usurpations of the 
powers of the rightful government ; and their officers and 
their acts were wholly without any legal warrant, except 
such as the rightful government might see fit to accord to 
them, on its restoration. The government, of which they 
formed a part, was beyond all question illegal in all its de- 
partments.— Jexas v. White, 7 Wall. 700, 732. Admitting, 
then, as we must admit, that the rebel government, in this 
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State, was illegal, the fate of the judgments of its courts 
is most emphatically and correctly declared by Chief-Jug. 
tice Tapey, in the case of Luther v. Borden. Contrastin 

the two governments in Rhode Island, at the date of the 
Dorr rebellion, in that State, he says : “For if this court 
is authorized to enter upon this inquiry as proposed by 
the plaintiff, and it should be decided that the charter gov- 
ernment had no legal existence, during the time mentioned, 
if it had been annulled by the adoption of the opposing 
government, then the laws passed by its legislature during 
that time were nullities; its taxes wrongly collected; its 
salaries and compensation to its officers illegally paid; its 
public accounts improperly settled; and judgments of its 
courts, in civil and criminal cases, will and void, and the 
officers who carried their decisions into operation auswera- | 
ble as trespassers, if not, in some cases, as criminals,”— 
7 How. 39. This strong expression of opinion no where 
gives countenance to the pretension that an illegal, insur- 
rectionary government may become legal by assuming a 
de facto character. If any validity is given by the courts 
to the enactments and judgments of such an illegal gov- 
ernment, even when it is not organized for purposes of re- 
bellion, this must be in consequence of subsequent ratifi- 
cation by the rightful, legal government. The acts of the 
illegal government, however it may be erected, may be rat- 
ified ; and they need ratification to make them valid.—Scott 
v. Jones, 5 How. 343, 376, 378; 7 How. 55, 56. The better 
opinion seems to be, that the ratification of a judgment of 
an illegal and void court can not be accomplished by an act 
of legislation, because this is a judicial act, and the legis- 
lature has no judicial authority.—Cooley on Const. Limit. 
107. In this instance, fhe court that rendered the judg- 
ment was illegal and void, and there has been no legal rati- 
fication of the judgment, by any authority competent to 
make it, since it was rendered. The convention that re- 
constructed and restored the rightful government of the 
State, refused to make any such ratification, except as 
shown in ordinance 39, entitled “‘An ordinance to declare 
void certain judgments, and to grant new trials in certain 
cases therein mentioned,” passed December 6th, 1867.— 











orts 
hus. 
ing 
the 
urt 


its 





JANUARY TERM, 1870. 183 
Ex parte Norton & Shields. 





ee 





Pamph. Acts 1868, pp. 186, 229. The ordinances of the 
convention of the 12th of September, 1865, can not be 
regarded as laws, except so far as they have been adopted 
or re-enacted by the rightful legislative authority, since the 
restoration of the legal government. And this could not 
be done, so far as the judgments of the courts of the rebel 
government were concerned. There was no authority 
vested by law in provisional Governor Parsons to order 
the assembling of a convention, and its acts were not ac- 
cepted or ratified by the supreme government, and the 
whole proceeding was utterly void. A mere convention of 
the people, assembled without competent authority, can 
neither make laws nor establish lawful governments in the 
States or territories of the United States. 1t requires legal 
authority in the first instance, or subsequent legal ratifica- 
tion to give such proceedings validity. The power is in 
congress to accept and acknowledge the government thus 
formed, and in the rightful State authority, on its restora- 
tion, to adopt, re-enact and ratify the Jaws enacted by such 
irregular bodies.—Scolt v. Jones, 5 Howard, 343; Luther v. 
Borden, 7 How. 1, 42,47, 48,49; Dorr’s Trial, pp. 130, 131, 
et passim ; Cooley, 29, 30, 31; 24 Ala. 100. The right to 
decide what government in a State or territory of the Union 
is the legal rightful government is in congress, and not in 
the courts—7 How. 44, Taney, C.J. And congress has 
decided that the proclamation government of this State was 
illegal—Reconstruction Acts 1867, Statutes at Large, pp. 
428, 429. This seems to me to be the only correct conclu- 
sion that can be drawn from the authorities above cited, 
and from the relations of the governmerts of the States of 
the Union to that of the United States. 

The granting of new trials is a part of the remedy, and 
it is the province of the legislature to prescribe and control 
the remedy by law. “ And without impairing the obliga- 
tion of -a contract, the remedy may certainly be modified 
as the wisdom of the nation shall direct.”—4 Whea. 122. 
It is from legislative authority that the court derives its 
power to grant new trials in any case. Even where they 
have been granted under the practice at common law, it is 
because the common law has been adopted by the legis- 
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lative department of the government.—3 How. 212. Itis 
the purpose of the remedy to aid “ the attainment of fair 
judicial investigation, correct administration of justice, and 
the just and equable execution of judgments.”’—Ex parte 
Pollard, 40 Ala. 77, 103. The allowance of a new trial 
tends to this end, and it does not impair the obligation of 
the contract on which the judgment is founded. It is per. 
mitted simply for the protection of right by “ the correet 
administration of justice.” It is impossible that this pur. 
pose can impair the obligation of a contract, unless the 
contract itself is for an unjust purpose, and therefore void, 
2 Par. on Contr. p. 746, et seq. 

Legislation governing the practice in the allowance of 
new trials can not, therefore, be obnoxious to the objection 
of unconstitutionality. And in accordance with this view 
has been the repeated decisions of the highest courts of - 
the Union for many years. In the case of Sempeyreac ¢ 
Stewart v. The United States, (7 Pet. 222,) the courts of the 
general government, in the territory of Arkansas, were au- 
thorized to hear and determine, on bill in chancery, the 
validity of certain grants of land made in the territory of 
Arkansas, acquired by the Louisiana purchase, before that 
vast tract of country became a part of the United States. 

The Jaw of congress conferring this jurisdiction upon 
the superior courts of the territory of Arkansas, made the 
decrees of these courts in such caves final, if not appealed 
from in one year after the same might be rendered. A bill 
was filed under this law, which was passed in 1824, in the 
name of Sempeyreac, alleging a grant of a considerable 
tract of land to him in what is now the State of Arkansas, 
This grant was confirmed by decree of a court of the ter- 
ritory of Arkansas, at the December term, 1827. Long 
after this decree was thus rendered, and the right of ap- 
peal had been barred by the limitation imposed by this 
law, a second act of congress was passed conferring juris- 
diction on the court, that tried this cause in the first in- 
stance, to grant a rehearing on proceedings in the nature 
of a bill of review, filed or to be filed, for the purpose of 
revising such decree; and if it appeared that the court 
had assumed jurisdiction “on any forged warrant, conces- 
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sion, or order of survey, or other evidence of title, then, in 


case of such forgery, to reverse and annul any prior de- 
cree or adjudication confirming such claim. This latter 
act was passed in 1830, some two years after the rendition 
of said decree in favor of Sempeyreac. Yet, in his case, 
under the act of 1830 abovesaid, a proceeding in the nature 
of a bill of review was filed, on the part of the United 
States, and a new trial was allowed; and the prior decree 
in favor of Sempeyreac was “ reversed, annulled, and held 
for naught.” From this latter decree, an appeal was taken 
to the supreme court of the United States, where it was 
objected, that the law of congress of 1830, authorizing the 
bill of review, was unconstitutional. But this objection 
was not allowed; because the bill of review was a new 
remedy, in the nature of a new trial, and the law author- 
izing it was constitutional. It was also declared that con- 
gress, the legislative power, had the right to mould its rem- 
edies as it pleased. But had the proceeding been by mo- 
tion or petition for new trial, which is the usual course in 
a court of law, the effect would have been precisely the 
same; and it must have been justified and sanctioned by 
the same principles which gave validity to a proceeding by 
bill of review. What would justify the one course would 
justify the other also. Udi eadem est ratio, eadem lex.— 
Broom’s Max. 

In Calder v. Bull, (3 Dal. 386,) a like conclusion was 
reached by the same high tribunal. There, a law of the 
State of Connecticut set aside a decree of the court of 
probate, and granted a new trial or rehearing in the same 
court; and on appeal to the supreme court of the United 
States, this act was upheld to be constitutional by all the 
judges. It is also settled by the same authority, that a 
State legislature has the constitutional right to grant a re- 
hearing, which is the same as a new trial, in its own courts. 
Balt. & Susq. R. R. Co. v. Nesbit, 10 How. 395. These de- 
cisions come down to 1850, and, so far as I know, remain 
unshaken in principle or logic to this day. They fully jus- 
tify the validity of the ordinance and act of the general 
assembly, under authority of which the motion for a new 
13 
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trial of the case at bar was made and granted. It is true, 
that the same supreme court decided, in another case, that 
congress can not by law annul a judgment of the supreme 
court of the United States, but it is no where intimated that 
congress can not authorize the allowance of a new trial in 
the national courts at any time it chooses.—18 How. 429, 

In the cases above cited, the courts were legal courts and 
fully authorized to render the judgments complained of. 
They were legal judgments of legal courts. In the case 
at bar, the court was wholly illegal and forbidden by law, 
Its judge was an illegal officer, and his exercise of juris- 
diction was an usurpation, and he acted in defiance of the 
rightful authority.—Coleman v. Chisholm, January term, 
1869. The judgment was that of a court of a foreign and 
hostile government, which was wholly without acknowledg- 
ment of the rightful government. It is no where settled, 
or pretended, that the courts of such a government are en- 
titled to have any constitutional protection whatever. If 
the court was clothed with no authority, the judgment is a 
nullity.— Vide Itose v. Himeley, 4 Cra, 269. ‘The constitu- 
tions, neither of the States nor of the general government, 
give protection to the judgments of rebel courts, nor to 
their judges. Then, their judgments are at the mercy of 
the rightful authority. To say that such a court is neces- 
sary for the preservation of good order, and to avoid an- 
archy, is not enough to surmount the constitutional objec- 
tion against them. All force, whether rightfully or unright- 
fully used, relies upon this pretense. Itis the key-note of 
all rebellions. If these tribuna's, thus attempted to be set 
up, are foreign and wholly unrecognized by the proper po- 
litical authority, this fact of their necessity can not be 
taken for granted ; it must be proved. This court has no 
right to infer it—that is, their necessity is a fact that must 
be proved. 

Then, turning to the consideration of ordinance No. 39, 
of the convention of this State, of November, 1867, it de- 
clares, “that in all cases where judgments or decrees have 
been rendered since the 11th day of January, 1861, to this 
date, (Dec. 6, 1867,) the party against whom such judg- 
ments or decrees have been obtained shall be entitled to 
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new trial upon affidavit showing a meritorious defense ; 
provided, the court shall be satisfied from all the facts that 
may be submitted by both parties, that a good and merito- 
rious defense exists.”"—Pamph. Acts, 1868, pp. 186, 187. 
The act of October 10, 1868, extends the time of opening 
such judgments for a new trial, as above said, to the 26th 
day of June, 1864, and directs that the application for the 
new trial may be made in vacation, and that it shall be “sus- 
tained by affidavit showing probable cause for a meritori- 
ous defense.” —Pamph. Acts 1868, p. 269, No. 48. 

Then, do the facts of this case bring it within the relief 
of the rule above declared and established, by ordinance 
No. 39? I think they do. 

This application for a new trial was made within the time 
prescribed by law, and in the manner directed by the ordi- 
nance and act above referred to. The judgment sought to 
be opened for a new trial was rendered in a rebel court, as 
the bill of exceptions and record show, on the 16th day of 
February, 1865, and “ of the independence of the Confed- 
erate States of America, the first year.” And it is also 
shown, that the Hon. Benajah S. Bibb was the person who 
presided as judge of said court. This court was estab- 
lished by the rebel legislature after the secession of the 
State, by an act which purports to have been approved 
December 7th, 1863.—Pamph. Acts 1863, p. 121, et seq. 
And the honorable and worthy citizen who acted as such 
judge was appointed to his office by the rebel authorities. 
On the motion for new trial, both parties appeared in the 
court below wherein the application was made, and each 
filed several affidavits in support of their respective pre- 
tensions. Some objection was made by the plaintiffs in 
the original judgment to the ex parte character of a portion 
of the affidavits filed by Mrs. Pierce. It was objected, that 
no notice of the time and place of taking these affidavits 
was given to the adverse party to the motion. The ordi- 
nance and act of the legislature, which authorize this pro- 
ceeding, do not seem to contemplate the necessity of any 
such notice. The application is simply to be sustained, 
“by affidavit showing probable cause for a meritorious de- 
fense,” This showing may be met by similar affidavits or 
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other testimony submitted by the adverse party. And if 
the court “is satisfied from all the facts that may be sub- 
mitted by both parties, that a good and meritorious defense 
exists,” the applicant shall be entitled to a new trial; and 
it is the duty of the court to grant it. The technical ob- 
jections to the manner of taking the affidavits of the ap- 
plicant for a new trial in the court below, were, therefore, 
properly overruled. 

The affidavit of Mrs. Pierce, in support of her applica- 
tion for a new trial, shows that she had not only probable 
grounds for a meritorious cefense, but a sufficient defense 
to the whole action. The suit against her was based upon 
a contract of warranty of soundness of a negro man, sold 
as a slave since the first day of January, 1863. She men- 
tions the transaction as one that had occurred about the 
29th day of July, 1865. The record of the judgment shows 
that it happened on August 13th, 1863. This was after the 
emancipation of the slaves in this State by the government 
of the United States. The whole contract of sale and the 
warranty were void, having been entered into after the 
person sold had been set free.—Nelson v. Morgan, June 
term, 1809; Texas v. White, 7 Wall. 700, 728. It also ap- 
pears that the sale had been made for a sum in Confeder- 
ate treasury-notes, which was greatly above their true value 
in specie, or in any currency of the United States, which 
would be good as a, legal tender for the payment of debts. 
The court.of a government organized to secure the perpet- 
ual existence of slavery, and which depended, in a great 
degree, for its most available resources, for means to dis- 
charge its daily expenditures, on the paper issues of its 
treasury, as notes and bonds, would not have listened to any 
plea that assailed the institution of slavery, or the value of 
Confederate money. Yet the proper pleas in this case 
would have required an allegation that slavery had ceased 
to exist in this State at the date of the contract forming 
the basis of the suit, and that the specie or legal currency 
value of the damages ona broken warranty, was much 
less than the exorbitant sum adjudged to be due by the 
judgment complained of, estimated by the Confederate 
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standard, which had been the measure of the price of the 
person sold as a slave.—ath v. Bliss, June term, 1869. 

The judgment is for twenty-four hundred and sixty-four 
dollars, which means legal money. And it is evident that 
the damages recovered were estimated by the nominal sum 
in dollars paid in Confederate money as the price of the 
person sold as a slave. But this sum was really in Con- 
federate treasury-notes, and was no fair measure of the 
damages in specie or national currency, which was the only 
true standard.— Thorington v. Smith, U.S. Sup. Court, 1869. 
And although it is not known to this court that any pleas 
which involved the existence of slavery, at the date of this 
sale, and the utter worthlessness of Confederate treasury- 
notes at the date of the judgment, would have been rejected 
in the rebel court that tried this cause, yet enough is known 
to justify the declaration that the interposition cf such 
pleas would not have been a safe proceeding at that date. 
It is known as a part of the history of the rebellion that 
the men who were held in bondage were sometimes killed, 
when they attempted to escape from slavery, to prevent 
such escape; and that all attempts to impeach the value 
of what was called “Confederate money” were regarded 
with very great disfavor by the military authorities of the 
Confederate States, who really ruled the country quite as 
they pleased, with but very little regard to the civil author- 
ities, or the rights of the individual citizen. In one or 
two instances the refusal to accept Confederate treasury- 
notes, in payment of debts, was made a penal offense, 
triable by courts martial, by the military edicts of officers 
high in military authority.—Gen. Bates’ order in Alabama ; 
Gen. Van Dorn’s order in Mississippi; Gen. Herbert’s or- 
der in Texas. And though these measures were ordered 
to be rescinded and abandoned, it was always unsafe to 
to violate them, near a military post of the rebel government, 
as would have been the case in this instance. Then, it is 
almost beyond doubt that the pleas necessary for a legal 
defense of this action in the rebel court, where it was tried, 
would not have been permitted to avail as a defense. 

I therefore do not doubt, that the facts set forth in the 
affidavit of Mrs. Pierce, made in support of her application, 
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which are not successfully controverted, show a good and 
sufficient defense; and, consequently, the order granting 
her a new trial was properly made. 

The rule for a mandamus is therefore denied, at the costg 
of the applicants for the same. 


Peck, C. J., concurred in the result, without assenting to 
all the reasoning in the opinion. 


SaFrFoLp, J., not sitting. 





BURGESS vs. THE STATE. 


[INDICTMENT FOR MALICIOUS MISCHIEF. } 


1. Indictment, containing but one count, for malicious injury to a ‘‘mare and 
an ox” ; what proper charge on trial of —On the trial of an indictment, 
for malicious mischief, containing but one count for an injury to “a 
mare and an ox,” proven to have been;committed at different times, it is 
error to refuse to charge that ‘if the State had failed to prove that the 
mare and ox were injured at the same time, or so near each other as to 
constitute the same offense, then the defendant is not guilty, as charged 
in the indictment.” 

» Same ; when charge must be prored as laid.—An indicment for mali- 
cious mischief should charge such offenses in two counts, or in the al- 
ternative in the same count ; or the charge must be proved as laid, 


Appeal from the Circuit Court of Talladega. 
Tried before Hon, CHarLes PELHAM. 


The appellant, Burgess, was indicted at the fall term, 1868, 
of the circuit court of Clay county, for maliciously and un- 
lawfully disabling and injuring a mare and an ox, the prop- 
erty of David G. Thomas. The indictment was returned 
into court on the 18th day of September, 1868, and charged 
the injury to the animals as oue offense, in a single count. 
On the application of the defendant, the trial of the case 
was transferred to the circuit court of Talladega, where 4 
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trial was had, on issue joined on the plea of not guilty, 
and defendant found guilty, and sentenced to six months 
hard labor for the county. 

On the trial, as appears from the bill of exceptions, the 
State adduced testimony tending to show various injuries 
to the cattle, sheep, fences, fodder, &c., of said Thomas, in 
1865-6, and the killing of his ox in 1866; to the admission 
of all of which testimony the defendant objected, but the 
objection was overruled and defendant excepted. The 
State then introduced one Jane Mitchell, who testified that 
defendant “had a hankering for her, and was jealous of 
Thomas, and accused witness of allowing him too many 
privileges,” and that in 1866, at the time when her fence, 
as well as Thomas’, was burnt, the defendant told her that 
“the fence was burned so as to make Thomas work harder, 
so as not to have time to attend to her;” that defendant 
then asked witness, what she and Thomas would do for a 
team, and upon witness saying that she had a mare and 
and Thomas had one, and that they would put them to- 
gether, the defendant replied, that “the horses could go 
up like the ox, and he would break them up, unless witness 
would drive off Thomas.” To the admission of this evi- 
dence, the defendant objected, but the objection was over- 
ruled, and defendant excepted. 

The State then proved, by several witnesses, an injury 
in the summer of 1867, in Clay county, to a mare, the prop- 
erty of said Thomas, by a cut on the inside of the fore- 
leg; and also an injury to an ox, also the property of 
Thomas, in the fall of the same year, by a cut on the ham- 
string. The defendant objected to the admission of this 
evidence, but the objection was overruled and defendant 
excepted. This was all the evidence in relation to the in- 
jury inflicted upon the mare and the ox. 

The other evidence introduced by the State, mainly cir- 
cumstantial, tending to prove the defendant guilty, and va- 
rious objections to the admission of evidence, as also a 
motion in arrest of judgment, it is unnecessary further to 
notice, in the view which the court took of this case. 

The admission of the evidence objected to, and the 
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refusal of the court to give a charge which is set out in the 
opinion, are assigned among other rulings, for error. 


J. T. May, and J. Henversoy, for appellant. 
JosHvA Morse, Attorney-General, contra. 


PETERS, J.—This was an indictment in the cireuit 
court for malicious mischief. The accusation contains but 
one count. It is in the following words: 


“The State of Alabama, ' Circuit Court, 
Clay county. Fall term, 1868. 


“The grand jury of said county charge, that before the 
finding of this indictment, Francis M. Burgess unlawfully 
and maliciously disabled and injured a mare and an ox, the 
property of David G. Thomas, against the peace and dig- 
nity of the State of Alabama.” 


The section of the statute under which the indictment 
was found is as follows: 

“ Any person who unlawfully and maliciously kills, disa- 
bles, disfigures, destroys or injures any animal, or other 
article or commodity of value, the property of another, 
must on conviction, be fined not less than twenty nor more 
than five hundred dollars, and may also be imprisoned in 
the county jail or sentenced to hard labor for the county, 
for not more than six months.”—Rev. Code, § 3733 ; Penal 
Code, § 186. 

A crime or public offense is an act done or an omission 
to act, which is forbidden by law, and which is punishable 
by death, by fine or imprisonment, or both by fine and im- 
prisonment.—Rev. Code, § 3540. 

And an indictment is an accusation in writing, presented 
by the grand jury of the county in which the crime has been 
committed, charging a person with an indictable offense. 
Const. of Ala. 1867, art. I, § 8; Rev. Code, §$ 4109, 4112, 
4120, 4121, 4125, 4128, 4108. 

This accusation constitutes the charge against the person 
alleged to be guilty of the crime on which the indictment 
is founded, and it should be “so set forth as to leave no 
doubt concerning its nature and its limits, and leave it im- 
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sossible for the accuser to vary it in the course of the hear- 
ing." —1 Bish. Crim. Procd. p. 40, § 40. 

In this case, the act complained of, is the“ disabling or in- 
juring” “a mare and an ox, the property of David Thomas.” 
If these animals had been separately disabled or injured, 
it should have been so charged in separate counts in the 
indictment, else much confusion may arise in such cases. 
The injury to the mare was one offense and the injury to 
the ox was another, unless perhaps the injury to both was 
the result of one act. The indictment is not demurrable, 
because the act which constitutes the crime may be com- 
mitted as charged—that is, the two animals may be injured 
at the same time and by one act. But if it is so alleged, 
it must be so proven. The plea in answer to such an ac- 
cusation is that the accused is not guilty as charged in the 
indictment. It is not that he has not violated the statute 
in any manner, but that he has not violated it as set forth 
in the accusation. If this is not required, then an indict- 
ment charging that a person, with criminal intent, had vio- 
lated a particular section of the penal law would be suffi- 
cient. But this would be a departure from the forms laid 
down in the Code, and also the important rule of criminal 
procedure above quoted.—Rev. Code, $$ 4141, 4109, 4112, 
4119, 4125. 

The animals injured were different animals, and the in- 
jury to each is a different offense, and though such offenses 
may be joined in the same count, as they are of the same 
grade, yet if both offenses are charged in the same count, 
they should be charged in the alternative. The rule pre- 
scribed by the statute is this: “ Where offenses are of the 
same character, and subject to the same punishment, the 
defendant may be charged with either in the same count, 
in the alternative.’—Rev. Code, § 4125. <A work of high 
authority lays it down as a rule, that two ottenses can not 
be charged in the same count; the count in such a case 
would be bad for duplicity.—Arch. Cr. Pl. pp. 95,96. This 
rule, applied to the statute last above quoted ,would require 
that the injury to the mare and the injury to the ox should 
be charged in the alternative, and not conjointly, as has been 
done in the count, above set out, of the indictment in this, 
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case. And the charge having been made conjointly of an 
injury to “a mare and an ox,” must be proved as it hag 
been laid. If this were otherwise, two or more convictions, 
or any number of convictions, might be had upon a single 
count. This does not seem to have been the purpose of 
the statute above quoted, regulating the joinder of offenses 
in the same count.—Revised Code, § 4125. Under that 
statute but one conviction can take place upon each count. 
But here, unless the offense consists of the joint injury of 
the two animals, two misdemeanors are charged and two 
convictions may be had. 

The evidence objected to tended to show two offenses, 
The injury to the mare, which occurred in the summer of 
1867, was clearly barred by the statute of limitations — 
Revised Code, § 3952; Mallett v. the State, 33 Ala. R. 408. 
The indictment was not returned into court by the grand 
jury until September 18th, 1865 ; more than one year after 
the commission of the injury to the mare. This was too 
late. The offense was a misdemeanor, and it was barred 
in one year.—Reyv. Code, §§ 3541, 3542 ; 53 Ala. 4u8. The 
injury to the ox occurred in the fall of the same year; 
that is, in 1867. So, the proofs introduced and objected 
to, show that it did not tend to establish the particular 
offense charged in the indictment. It should have been 
rejected. The evidence of the killing of the dog, the sheep, 
and the burning of the fence and cutting down the 
corn in 1865 and 1866, was improperly admitted, except for 
the purpose of showing malice on the part of the accused 
towards Thomas, the owner of the animals alleged to have 


been injured.— The State v. Crowley, 13 Ala. 172; Lawson | 


etal. v. The State, 20 Ala. 65. 

The court was asked by the defendant below to charge 
the jury in this case, “that if the State had failed to prove 
that the mare and ox were injured at the same time or so 
near to each other as to constitute the same offense, then 
the defendant is not guilty as charged in the indictment. 
This charge the court refused to give. This was error. 

For this error, the judgment and sentence of the court 
below is reversed, and the cause is remanded for a new 
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trial, and the defendant will appear in the court below, as 
required by law, and answer such charge as may be pre- 
ferred against him, until legally discharged. 





FREE vs. HOWARD, Apw’r. 


[ACTION COMMENCED BY ORIGINAL ATTACHMENT. ] 


1. Attachment ; how only can be abated.—An attachment without affidavit 
and bond, can only be abated on plea of the defendant, filed at the re- 
turn term. A motion to quash should be overruled. 

9, Clerical misprision; what will be held to be.—The test of a writ of at- 
tachment being the words, ‘‘ Witness, W. P. S., clerk of said circuit 
court,” when the writ is returnable to the city court, and recites that 
complaint on oath had been made ‘‘to me, W. P. S., clerk of the city 
court ;” the word circuit will be considered a mere clerical error, cured 
by the judgment, if not previously objected to. (Quere.—Whether the 
clerk of the circuit court may not issue an attachment returnable to 
the city court within his county. 


AppeaL from the City Court of Montgomery. 
Tried before the Hon. Junn D. CUNNINGHAM. 


The facts are sufficiently stated in the opinion. 


Fatkner & Morton, for appellant. 
Cuitton & THORINGTON, contra, 


B. F. SAFFOLD, J.—This suit was commenced by at- 
tachment by the appellee’s intestate against the appellant, 
returnable to the October term, 1866, of the city court of 
Montgomery. The transcript shows that the affidavit was 
made before the clerk of the city court, and the ground for 
the issuance of the attachment was stated to be, that the 
defendant was endeavoring fraudulently and clandestinely 
to dispose of his effects. At the October term, 1867, the 
defendant moved to quash the attachment for want of a 
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proper affidavit and bond, and because those on file were 
illegal. This motion was overruled. At the October term, 
1868, the court, on motion of the plaintiff, who is the ap- 
pellee, rejected a paper purporting to be a plea in abate. 
ment for the reason that it was placed among the papers 
in the cause at the February term, 1868, and had never 
been marked filed by the clerk. 

The motion to quash the attachment, for the reasons 
given, was properly overruled. An attachment issued with. 
out affidavit and bond can only be abated by plea of the 
defendant.—Rev. Code, § 2989; Airkman & Rosser v. Pat- 
ton, 19 Ala. 32; Jones v. Pope, 6 Als. 154. That the bond 
and affidavit were illegal, without specifying in what par- 
ticular, is the statement of a legal conclusion. 

There was no error in rejecting the paper purporting to 
be a plea in abatement. It should have been filed at the 
return term.—Revised Code, § 2959; Vaughan v. Robinson, 
22 Ala. 519. 

The third assignment of error is not sustained by the 
record. The judgment entry recites that the complaint was 
duly filed at the return term, and the amended transcript 
shows a complaint. 

The fourth assignment is not well taken. The action 
was founded on an instrument of writing ascertaining the 
plaintiff’s demand, and the judgment could be entered by 
the clerk without the intervention of a jury.—Rev. Code, 
§ 2770. 

The fifth and sixth assignments are not sustained by the 
record. It is true, the test of the writ of attachment is in 
the words, “ Witness, Wm. P. Smith, clerk of said circuit 
court,” &e,;” signed “ Wm. P. Smith, clerk.” But the writ 
was returnable to the city court, and recited that complaint 
on oath had been made “to me, W. P. Smith, clerk of the 
city court.” The ase of the word “cireuit” is so clearly 
a clerical error, which could have been amended if called 
to the attention of the court, that we can not allow the ob- 
jection to prevail.—Rev. Code, § 2990. 

Quere.—Whether the clerk of the circuit court may not 
issue an attachment returnable to the city court within his 
county.— Rev. Code, $$ 2929, 645, 771. 

The judgment is affirmed. 
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Nore sy Reporrer.—At a subsequent day of the term, 
Messrs. Falkner & Molton, for appellant, applied for a re- 
hearing, arguing that the clerk of the city court had no 
authority to issue an attachment. The following response 
was made thereto, by 


B. F. SAFFOLD, J.—The question presented by the 
appellant, in his application for a rehearing, was not made 
in the city court, and was not put in issue by his assign- - 
ment of errors. His appearance and defense of the action 
gave the court jurisdiction of the cause, whether the pro- 
cess by which he was brought in was valid or void. A 
judgment has been rendered against him which entitles the 
plaintiff to subject the property attached to an execution. 
The authority of the clerk of the city court to issue an 
attachment may not arise again, and it is unnecessary to 
decide the question. 

A rehearing is denied. 





Nore sy Rerorrer.—At the same time with above case, 
there was decided another from the same court, submitted 
at the same time, involving the same questions, with but 
one exception, which appears in the opinion. It is accord- 
ingly here reported. 


FREE vs. HUKILL, Svurvivina Partner. 
[ACTION COMMENCED BY ORIGINAL ATTACHMENT. ]. 


1. Section 2928 of Revised Code; what statement equivalent to that required 
by sixth subdivision of.—In an affidavit for attachment, a statement that 
the defendant ‘‘is endeavoring fraudulently and clandestinely to dis- 
pose of his effects,” is equivalent to the case prescribed in the 6th sub- 
division of section 2928 of the Revised Code. 


AppraL from the City Court of Montgomery. 
Tried before Hon. Joun D. CunNINGHAM. 
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The fact upon which the decision is based will be found 
in the opinion. 


FaLxner & Morton, for appellant. 
CuItton & THORINGTON, contra. 


B. F. SAFFOLD, J.—The questions at issue on error, 
in this case, are the same as those determined in the cage 
of Free v. Howard, Adm’r, at the present term, except that, 
in the motion to quash the attachment, an additional ground 
is alleged, to-wit, that the cause for which it was issued is 
not embraced in the statute. 

The affidavit states that the defendant “is endeavoring 
fraudulently and clandestinely to dispose of his effects,” 
&c. This expresses the substance of the case prescribed 
in the 6th subdivision of section 2928 of the Revised Code, 

The judgment is affirmed. 








SNODGRASS vs. CLARK. 


[APPLICATION FOR DOWER. ] 


1. Dower, allotment of ; jurisdiction of probate judge.—The judge of pro- 
bate may cause an assignment of dower to be made, when this can be 
done by metes and bounds, without injustice, whether the lands have 
been aliened by the husband or not. 

2. Same; when probate judge must decline jurisdiction —But when the 
lands have been aliened by the husband, and the wife has not relin- 
quished her dower, then if an assignment can not be made by metes 
and bounds, without injustice, the judge of probate must decline juris- 
diction, and the application must be made to the court of chancery 

3. Improvements on lands ; what not sufficient to oust jurisdiction of probate 
judge.—Clearing up and putting in cultivation nine or ten acres of land 
on a tract of 160 acres, and building some houses thereon, is not 
enough to oust the jurisdiction of the judge of probate, unless it be 
shown that an assignment of dower, by metes and bounds, would be un- 
just. This court will not presume against the decree of the judge of 

probate, that such assignment can not be made, There must be clear 

proof that it would be unjust. 
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4. Dower; what act barred, in 1840.—If the wife joined with the husband 


in a deed in this State, made in 1840, this bars her dower in the land 
conveyed by such deed. 

5. Admissions of what absent witnesses would prove; effect of—When a 
party, “for the purpose of a trial,” admits that certain absent witnesses, 
if present, ‘‘ would prove the facts staled,” in an affidavit for a continu- 
ance, and which is made a part of the bill of exceptions, the facts so 
admitted are, to all intents and purposes, the testimony of such wit- 
nesses, and for the purposes of the trial, entitled to the same credit as 
if they had testified in open court. Unless such evidence is impeached 
or disproved, it must govern the judgment of the court in the same 
degree as any other testimony. It can not be disregarded without some 
legal reason. 


ArpraL from the Probate Court of Jackson. 
Tried before Hon. Davin Tare. 


The facts are sufficiently stated in the opinion. 


Davin P. Lewis, for appellant. 
Neither the transcript nor the docket shows the name of 
counsel for appellee. 


PETERS, J.—AIl the facts which are necessary to show 
that Mrs. Clark, who was demandant below, is entitled to 
dower in the lands in controversy, are stated in her peti- 
tion to the probate judge. The petition also alleges, that 
she was the widow of Isaac Clark, and that he died “ seized 
and possessed” of the lands of which dower is claimed. 
The tract contained one hundred and ninety-six and 70-100 
acres. Nothing is said of alienation by the husband dur- 
ing coverture, nor of improvements on the lands since alien- 
ation. Butitis stated in the petition, that John Snodgrass, 
the appellant, claimed said lands, as the “ alienee” of the 
husband of the demandant. 

Snodgrass was made a party to the proceedings, and ob- 
jected to the assignment of dower by order of the probate 
judge; and showed, as grounds of his objection, that the 
lands in controversy had been sold and conveyed by said 
Clark, the husband of demandant, to James M. Gullatt, 
about twenty-eight years before the day of the trial; that 
Gullatt went into possession of the lands under his pur- 
chase, and remained in such possession until he sold the 
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same lands to contestant, Snodgrass. It was also shown 
that Snodgrass had continued in possession since his pur- 
chase, and was in possession on the day of the trial, which 
occurred on September 25, 1868, and that Mrs. Clark had 
joined in the deed to Gullatt. 

On the trial, Snodgrass proved that some “ nine or ten 
acres of said land had been cleared up and put in cultiva- 
tion, and some houses had been built thereon, since said 
land had been sold” by demandant’s husband to said Gul- 
latt. Evidence was also offered by Snodgrass, and not ob- 
jected to, that Mrs. Clark, the demandant, joined with her 
husband, said Isaac Clark, in his deed conveying said lands 
to Gullatt; and that improvements on said lands had been 
made by Snodgrass, since his purchase, and that such im- 
provements had greatly enhanced the value of the lands, 
but no price was fixed as the value of the improvements. 
It is averred in the bill of exceptions, that it contains “all 
the evidence.” Nothing is said therein of any evidence 
offered by the demandant, Mrs. Clark. 

After the judge had heard all the evidence, Snodgrass 
“objected to an assignment of dower to the plaintiff, by 
metes and bounds, in the said lands,” and to the judge of 
probate “taking jurisdiction thereof.” These objections 
the judge overruled, and adjudged the demandant to be 
entitled to dower in the lands mentioned in her petition, 
and ordered the same to be allotted by metes and bounds, 
in the manner prescribed by law. To all of which Snodgrass 
excepted, and reserved the same in his bill of exceptions. 
And he now brings the case here to revise the action of 
the judge of probate in the court below. 

In this State, “ when the dower interest can be assigned 
by metes and bounds,” any person, entitled to make the 
application for the assignment of dower, may petition the 
judge of probate of the proper county “to cause the as- 
signment to be made ;” and such petition “ must contain”— 

“1. The facts on which the widow’s claim to dower rests, 
with a description of the land in which dower is claimed, 
by its designation at the land office, when that can be done; 
if not, by metes and bounds, or such other description 
thereof as will identify it. 
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«) When the land in which dower is claimed has been 
aliened in the life of the husband, the name of the alienee 
and his residence, if known; if he is not in possession of 
the land, the name of the person in possession. 

“3, The names of the widow and heirs-at-law, stating 
which are minors and married women, and the name of the 
personal representative of the husband, stating the county 
in which each reside, if residents in this State, and which 
of them, if any, are non-residents.”-—Rev. Code, §$ 1631, 
1632; Forrester v. Forrester, 38 Ala. 119; Smith v. Johnson, 
37 Ala. 633. 

But “when the land of which dower is demanded has 
been aliened by the husband, and from improvements made 
by the alienee, or from any other cause, an assignment of 
dower by metes and bounds would be unjust, the judge of 
probate must decline jurisdiction, and application must be 
made to the court of chancery.”—Revised Code, § 1640; 
Brooks v. Woods, 40 Ala. 538. The present controversy 
demands a construction of the sections of the statute above 
quoted. 

When the dower interest can be assigned by metes and 
bounds, then the judge of probate has jurisdiction of the 
proceedings, and may cause the assignment of dower to be 
made, whether the lands have been aliened or not, unless 
by reason of improvements made by the alienee, or from 
any other cause, such assignment would be unjust. ‘The 
judge of probate can only assign dower by metes and 
bounds. But when there has been an alienation by the 
husband and improvements by the alienee, and “ an assign- 
ment by metes and bounds would be unjust,” the applica- 
tion must be made to the court of chancery. In this lat- 
ter case, a new rule of assignment takes the place of an 
assignment by metes and bounds. Compensation is given 
to the widow in lieu of a partition and allotment of the 
land.—Revised Code, § 1642; Thresher et al. v. Pinkard’s 
Heirs et y., 23 Ala. 616. But alienation by the husband, 
and improvements by the alienee, do not oust the jurisdic- 
tion of the judge of probate, unless “an assignment by 
metes and bounds would be unjust.” All these conditions 

14 
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must concur before the judge of probate is compelled to de- 
cline jurisdiction. If the assignment by metes and bounds, 
after improvements by the alienee, can be made in such 4 
manner that it is not “unjust,” then it may be made by 
order of the judge of probate. It is the injustice of an 
assignment by metes and bounds, coupled with the faets of 
alienation and improvement by the alienee, which induces 
a necessity of a resort to chancery. 

Dower is an estate for the life of the widow—1st, in all 
lands of which another was seized in fee during the mar- 
riage ; 2d, in all lands of which another was seized in fee 
for the hzsband’s use; 3d, in all lands to which the hus- 
band at the time of his death had a perfect equity, having 
paid all the purchase-money thereof. 

And the quantity of this estate is described by the stat- 
ute, as follows: 1. When the husband dies, leaving no lin- 
eal descendants, and his estate is not insolvent, his widow 
is entitled to be endowed of one-half of his lands; 2. But if 
his estate is insolvent, then she is entitled to one-third part 
of his lands; 3. And when there are lineal descendants, 
then to one-third part thereof, whether the estate of the 
husband be insolvent or not.—Rev. Code, §§ 1625, 1626. 

It does not appear, from these sections of the statute, 
that mere alienation by the husband and improvements by 
the alienee necessarily oust the jurisdiction of the judge of 
probate. To effect this, it must be shown that the assign- 
ment by metes and bounds would be unjust. This may or 
may not follow, from the fact that a small portion of the 
lands has been cleared and put in cultivation ; but this can 
not be presumed by the court, without the aid of facts to 
support the presumption. If, however, the facts show that 
the improvements, made by the alienee, so materially alter 
the value of the land as to make the widow’s portion more 
valuable than it would have been without the improvements, 
then the allotment by metes and bounds would give her 
more than she is entitled to, and this would be uffust ; and 
then the judge of probate should decline the jurisdiction. 
Then a new rule takes place.—Rev. Code, § 1641. If this 
were all the objection in this case, we would not feel in- 
clined to reverse the judgment of the court below, because 
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it does not clearly appear that the improvements so en- 
hance the value of the land as to make the assignment by 
metes and bounds unjust. 

But the judgment must be reversed for another reason. 
Two of the witnesses of Snodgrass, the contestant below, 
were absent at the hearing of the cause. They were Gul- 
latt and Jones. This is shown by the affidavit of the con- 
testant, which shows also the testimony of these absent 
witnesses. This is made a part of the bill of exceptions. 
The demandant, “for the purpose of a trial,” “ admitted 
that the witnesses therein named would, if present, prove 
the facts therein stated.’—Rule 16, Pr. in Cr. Ct., Revisea 
Code, p. 821. In this affidavit it is stated that the con- 
testant “will be able to prove by Gullatt, that he, Gullatt, 
on the — day of ———, 18—, purchased for valuable con- 
sideration from the plaintiff’s husband, Isaae Clark, the 
land in which petitioner claims dower ; that said Isaac 
Clark conveyed, in pursuance of said purchase, by proper 
deeds, the said lands to said Gullatt, in which said convey- 
ance the petitioner, Jemina Clark, joined with her said hus- 
band.” This statement must be taken as the testimony of 
Gullatt, and it is entitled to the same credit that the evi- 
dence of Gullatt would have been entitled to, had he de- 


posed in person, in open court. It is, to all intents and 
purposes, on the trial, Gullatt’s testimony, and unless it is 
impeached or disproved, it must govern the judgment of 
the court to the same degree. The judge is not authorized 
to reject it in making up his decree, if it is not contradicted 
by other evidence delivered, or admitted, on the trial, or 


otherwise shown to be untruthful. 

But this statement of facts was admitted, not only as 
the evidence of Gullatt, but also as “facts proved” on the 
trial. This appears from the language of the bill of ex- 
ceptions. Its force can not, therefore, be evaded, unless it 
is in some way impeached or discredited. The bill of ex- 
ceptions contains “all the evidence.” It is not shown that 
this statement of facts is, any where, questioned or dis- 
puted. A thing proved isa thing beyond controversy. It 
stands as a fact admitted.—1 Greenl. § 1; Hamlt. Logic, 
p. 361, et sey. If this statement of facts is to be taken as 
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true—and there is nothing in the bill of exceptions, or in 
any part of the proceedings below, which, as evidence, in 
any wise invalidates its veracity—it shows that the de- 
mandant was barred of her dower in the lands named ip 
her petition, by joining in the deeds made by her husband, 
when he sold and conveyed the lands named to Gullatt, 
about twenty-eight years before the trial, in the court be- 
low; that is, in the year 1840. This was the effect given 
by law to her act at that date.—Clay’s Dig. p. 174, § 10. 

The practice of the court of probate and the court for 
the assignment of dower very much assimilate to the prae- 
tice of the court of chancery, in like cases. It is, there- 
fore, to a very great extent, governed by the same rules, 
both as to procedure and liberality of amendments.—Rey, 
Code, § 3856; King v. Collins, 21 Ala. 363; 3 Bac. Abr.; 
Bouv. 214; 40 Ala. 538. 

The bill of exceptions, when it contains all the evidence, 
controls the recitals in the judgment.— Davidson et al. v. 
Street et al., 34 Ala. 125; Vincent v. Rogers, 30 Ala. 471. 


The bill of exceptions shows facts which go to bar the ' 


right of dower. The decree assigning dower was contrary 
to the evidence, and must be reversed. The decree is there- 
fore reversed, and the cause remanded for further proceed- 
ings in the court below. 





CARSWELL vs. SPENCER. 


[FINAL SETTLEMENT OF GUARDIAN—JURISDICTION OF PROBATE COURT. } 


1. Probate court ; what application has not jurisdiction of.—If a ward die, 
and his guardian is appointed administrator of his estate, the probate 


court, in such a case, has no jurisdiction, at the instance of a distributee, 
to entertain an application to call the guardian to a settlement of his 
guardianship, for the reason that any decree rendered in such a case, 
must necessarily be rendered in favor of the guardian, in his character 
of administrator ; and as no judgment or decree can be rendered for, 
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and against the same party, such a judgment or decree, if rendered, isa 
nullity. 

2. Same; remedy in such case.—In such a case the remedy is in chancery, 
where the distributee, on a proper bill filed for that purpose, can make 
the guardian a party in both characters—as guardian and as adminis- 
trator—and pray for a final settlement and distribution of the estate, 
by the party as administrator and as guardian on a final accounting 
and settlement of his guardianship. 

3. Find decree: what has none of properties of, and will not support an ap- 
peal.—It such a proceeding be had, in the probate court, after the death 
of the ward and the appointment of the guardian as administrator, an en- 
try by the court that on auditing the guardian’s account, a certain sum 
is found to be in his hands as guardian, which sum as administrator of 
the ward's estate he is directed to retain until the further order of the 
court, has none of the properties of a final judgment or decree, and no 
appeal can be taken on it, and if an appeal be so taken, in such a case, 
it will be dismissed, 


AppEAL from Probate Court of Greene. 
Tried before Hon. WILLIAM MILLER. 


On the 6th September, 1864, the appellee, Spencer, was 
appointed guardian of W. I’. Rogers, a minor, who died 
intestate in October, 1566. On Decembér 3d, 1866, said 
Spencer was appointed administrator of the estate of his 
deceased ward, On the 14th of January, 1869, said Spen- 
cer was cited by the probate court, at the instance of Mrs. 
Caroline Carswell, who claimed to be the sole heir-at-law and 
distributee of said deceased minor, Rogers, to make a final 
settlement of his accounts as guardian. 

On the day set for the hearing of the cause, said Caro- 
line A. Carswell appeared in court, was made a party to 
the settlement, and made various motions to charge the 
appellee, as guardian, with various sums, and objected to 
the allowance of various credits, which, in the view of the 
case taken by the court, it is unnecessary to notice further, 

The court rendered the following judgment : " 

+ * % * * % sé The court 
proceeded to hear and audit the account of the guardian, 
when it appeared that the amount received by the guard- 
ian, was $1,631 53, and his disbursements, supported by 
good and legal vouchers, including all the costs of this 
proceeding, and commissions allowed, amounted to the 
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sum of $1,279 91, and leaving a balance due the ward, in 
the hands of the guardian, on final settlement, the sum of 
$351 42, which the guardian, being the administrator of 
the estate of Wm. I’. Rogers, deceased, is authorized and 
required to retain in his hands subject to the further order 
of this court.” ' 

The appellant excepted to the various rulings of the 
court, on the settlement, took an appeal to this court, and 
here makes eighteen assignments of error; none of which 
need be noticed further. 

The appellee moves to dismiss the appeal 

1. Beeause the decree below was against J. M. Spencer, 
as guardian, and in favor of the same J. M. Spencer as ad- 
ministrator, of the same estate, Mrs. Carswell being really 
no party to the record, and not authorized to take an ap- 
peal. 

2. Because there is no such final decree as will sustain 
an appeal. 

3. Because the probate court had no jurisdiction of the 
cause. 

4, Because the appeal is not shown by the record, and 
there is no sufficient security for costs. 





R. CrawrorD, for appellant. 
CHILTON & THORINGTON, contra. 


PECK, C. J.—The appellee moves to dismiss this ap- 
peal—lst, on the ground that, under the peculiar cireum- 
stances of this case, the probate court had no jurisdiction 
to entertain these proceedings, aud that the remedy is in the 
chancery, and not in the probate court; 2nd, that there is 
no final decree, upon which an appeal can be taken; and, 
3d, that the appeal is not shown by the record, and that 
there is no sufficient security for the costs. 

On the first ground, the appellee refers to, and relies 
upon the case of Hays, Executor, v. Cockrell, Administrator, 
41 Ala. 75. Although that case, in all its features, is not like 
this, the principle there settled, we think, is decisive of 
this motion, and shows that the appeal must be dismissed. 

In that case, Hays was the administrator, de bonis non, 
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of the estate of one Hairston, deceased, and, also, the ex- 
ecutor of Mrs. Hairston, the widow, who, at her death, 
was the administratrix of her deceased husband, the said 
Hairston. This court says in that case, that the probate 
court had no jurisdiction to settle with such executor, the 
administration of his said testator, as the administratrix of 
her said husband’s estate. The court held, that the party 
making the settlement, being the representative of both 
estates, no decree could be rendered in his favor as the 
representative of one estate, against himsel/, as the repre- 
sentative of the other. That is, substantially, the predic- 
ament of this case. The appellee is the administrator of 
his deceased ward’s (Wm. F. Rogers’) estate, and, at the 
instance of the appellant, who claims to be the sole heir- 
at-law and distributee of the said ward’s estate, he is 
sought to be called to an account and settlement of his 
guardianship, and to be charged with the estate of his late 
ward, that came to his hands, as guardian, &ec. It is clear, 
therefore, on such a proceeding, if any decree is rendered 
against him, as guardian, it must be rendered for him, as 
administrator. Such a decree would be an absurdity—a 
mere nullity.—See the case of Hays, La’r, déc., v. Cockrell, 
Adm’r, supra, p. 87. 

No decree, in such a case, could be, and, in this case, 
none is rendered for the said party claiming to be sole heir- 
at-law and distributee of the said deceased ward, nor is 
any decree rendered against her. 

As in contracts, so in judgments and decrees, unless in 
proceedings in rem, there must be, of necessity, two parties 
—one party for whom, and another party against whom, the 
judgment or decree is rendered, and a judgment or decree 
that is rendered for, and against the same party, as we 
have seen, is a mere nullity. In this case, as I have said, 
there is no judgment or decree either for, or against, the 
appellant; if, therefore, there is any judgment or decree in 
this case, it must be for the said appellee, as administrator, 
and against him, as guardian; and as the probate court 
had no authority—no jurisdiction to render such a judg- 
ment or decree, the appeal must be dismissed. It is in- 
sisted by appellant, that section 9 of article VI. of the 
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present constitution, gives the probate courts a general 
jurisdiction in “orphans’ business,” a jurisdiction, it is said, 
these courts did not have before the adoption of the con- 
stitution—a jurisdiction that, now, it is contended, enables 
them to exercise all the powers of a court of chancery, in 
orphans’ business. It is unnecessary for us to decide, in 
this case, what powers the general assembly may confer 
on these courts, under this section. It is enough, here, to 
say, that there has been, as yet, no legislation on this sub- 
ject, and until this is done, their jurisdiction and powers 
will remain as they were before the constitution was 
adopted. 

2. Is there any final judgment or decree in the record 
to sustain this appeal? The transcript appears on this sub- 
ject, in substance, as follows: “The court proceeded to 
hearand audit the account of the guardian, when it appeared 
that the amount received by the guardian was $1,631 53, 
and his disbursements supported by good and legal vouch- 
ers, including all costs of this proceeding, and commisions 
allowed, amounted to the sum of $1,279 91, and leaving a 
balance due the ward, in the hands of the guardian, on 
final settlement, the sum of three hundred and fifty-one 
dollars and forty-two cents, which the guardian, being the 


administrator of the estate of Wm. F. Rogers, deceased, ' 


is authorized and required to retain in his hands, subejet 
to the further order of this court.” 

This entry, certainly, has none of the properties of a final 
judgment or decree. It merely finds, that a certain sum 
was in appellee’s hands, as guardian, and which, as admin- 
istrator, he is directed to retain in his hands, subject to 
the further order of the court. 

It is unnecessary to consider the third ground assigned, 
to dismiss this appeal—the two we have disposed of, are 
sufficient for that purpose. 

We do not decide that the appellant, as sole distributee 
of the estate of the deceased ward, Wm. F. Rogers, can 
not call the appellee, as administrator, &c., as aforesaid, to 
a final settlement and distribution of the estate of said 
ward, in the probate court, or, whether, on such settlement, 
the administrator, as such administrator, can be charged 
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with more than the assets of said estate, that have come 
to his possession in that character. On these questions, 
we leave her to take the advice of her counsel. But we 
decide, that under the peculiar circumstances of this case, 
the probate court has no jurisdiction of an application to 
require the said appellee, as the late guardian of said de- 
ceased ward, to come to a final settlement of his said ward’s 
estate, for the reasons above stated, to-wit, that any decree, 
that could be rendered on such settlement, must be rendered 
against him, as guardian, and in his favor, as administra- 
tor, of said ward’s estate ; but that the remedy, in such a 
case, is in chancery, where, on a proper bill filed, the said 
appe-lee could be made a party defendaut, in both charac- 
ters, both as late guardian, and present administrator, of 
the ward’s estate, and on such a bill the said court could 
not only require him to come to a final settlement and dis- 
tribution of said estate, but also compel him to settle up 
his guardianship, and hold him accountable for any loss 
to the estate, by reason of any misconduct or neglect in 
the discharge of his duties as guardian, or violation of his 
trust as such guardian. 

We also decide, that there is no final decree in this 
record, upon which the appellant can sue out an appeal to 
this court. 

Let the appeal be dismissed, at the costs of the appel- 
lant. 











ROACH, Apm’r, vs. GUNTER er At. 
[ACTION ON PROMISSORY NOTES BY PAYEE AGAINST MAKERS. | 


1. Ordinance No. 38 of convention of 1867, section one of ; unconstitution- 
ality of.—Section one, of ordinance 38, adopted by the State conven- 
tion of 1867, which ordains that ‘‘all contracts for the sale of lands which 
are incomplete by reason of the purchase-money being unpaid, or the 
title deeds and conveyances being unexecuted, and which sale took 
place between the 11th day of January, 1861, and the 9th day of May, 
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1865, unless paid for, or contracted to be paid for, in the legal currency 
of the United States or property other than slaves, are hereby declared 
null and void at the option of the parties, or either of them,” is uncon- 
stitutional, because it impairs the obligaticn of contracts. 


ApprEaL from the Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


This was an action by the appellant, as administrator, 
&c., against the appellees, founded on fifteen separate 
promissory notes made by them on the 12th day of De- 
cember, 1864, due twelve months after date, and “ payable 
in the common currency of the country,” at maturity, for 
the purchase of lands sold them in 1864 by the plaintiff, 
as administrator of William Roach, deceased. 

On the trial of the cause, the defendants pleaded in 
short by consent, seven pleas, only the uth and 7th of which 
need be here noticed. These pleas are as follows : 

“6. That the contract for the sale of the land for which 
the notes were given, was made between the 11th day of 
January, 1861, and the 9th of May, 1865, and the purchase- 
money has never been paid nor the deeds or conveyances 
executed, and the contract is void under the first section 
of the ordinance of the convention of 186/, adopted De- 
cember 6th, 1867, No. 48, and defendants have signified 
and still signify their option to hold said contract void. 

“7, The notes were given for land purchased between 
the llth of January, 1861, and the 9th of May, 1865, no 
conveyance to which has been made, and the notes are 
void.” 

The plaintiff demurred to these pleas, and, among other 
reasons, assigned— ist, “ that said section one of ordinance 
No. 38 is unconstitutional and void, because it impairs the 
obligation of contracts ; 2d, that section one of ordinance 
No. 38 does not apply to sales made by an administrator 
under an order of the probate court, &c.; 3d, that said 6th 
and 7th pleas fail to state that the land sold, &c., was not 
paid for, or contracted to be paid for, in legal currency of 
the United States, or property other than slaves,” 

The court overruled the demurrer, and the plaintiff was 
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forced thereby to take a non-suit. Overruling the de- 
murrer is now assigned as error. 


James L. Puan, and W. C. Oates, for appellant. 
F. M. Woop, for appellee. 


Note spy Reporter.—This decision was rendered at the 
June term, 1869, and should have appeared in 43d Ala- 
bama Reports. 


B. F. SAFFOLD, J.—The section of the ordinance re- 
ferred to, declares that “ all contracts for the sale of land 
which are incomplete by reason of the purchase-money 
being unpaid, or the title deeds and conveyances being un- 
executed, and which sale took place between the lith day 
of January, 1861, and the 9th day of May, 1865, unless 
paid for, or contracted to be paid for, in the legal currency 
of the United States or property other than slaves, are 
hereby declared null and void at the option of the parties, 
or either of them; provided, that subsequent purchasers 
shall not be affected by the provisions of this section.” 

The notes were all made on the 12th of December, 1864, 
and were payable twelve months after date, in the common 
currency of the country at the time of their maturity. The 
pleas demurred to are bad, because they do not aver that 
payment was not to be made in the legal currency of the 
United States, nor in property other than slaves. If they 
had contained the proper averment, as the common cur- 
rency of the country at the time of the maturity of the 
notes was the leyal currency of the United States, there 
may be merit in the argument that the contract is not one 
to which the ordinance is applicable. It is not necessary 
to determine this. The judgment must be reversed for the 
defect of the pleas. As on another trial the constitution- 
ality of the section of the ordinance relied on for the de- 
fense will be put in issue, the interests of the parties, and 
of the people generally, require an adjudication of that 
question. 

The prohibition to a State to pass any law impairing the 
obligation of contracts, applies to both those which are 








212 FORTY-FOURTH ALABAMA. 


ae 





Roach, Adm’r, v. Gunter et al. 





executory and those which are executed. A law annulling 
conveyances between individuals, and declaring that the 
grantors should stand seised of their former estates, not- 
withstanding those grants, and a law discharging the ven- 
dors of property from the obligation of executing their 
contracts by conveyances, are alike repugnant to the con- 
stitution.— Fletcher v. Peck, 2 Peters’ Cond. Rep. 321, 322. 
The same may be said of a law which allowed the vendee 
of property, or the grantee of a conveyance, after having 
received the consideration of his promise to pay, to repu- 
diate his obligation, and to rescind the contract without 
the excuse of fraud, default, or mistake. 

This ordinance absolves a vendor of land from the per- 
formance of his undertaking, and allows him to stand 
seised of his estate, if he has not made a conveyance, 
though he may have been fully paid for it according to the 
agreement. It grants to him the same privilege and ex- 
emption if he has executed the conveyance, and has re- 
ceived nine-tenths of the consideration agreed on at the 
date of the contract. It relieves a vendee who has enjoyed 
the benefit of his purchase for several years from his obli- 
gation to pay for it, and permits him to return it to the 
former owner, no matter how much injured or depreciated 
in value it may have become in his hands. 

The right of the citizens of Alabama to contract with 
each other, was as complete during the war as it was be- 
fore, or is now. They were, at that time, constrained, from 
necessity, to use the Confederate currency as a medium of 
exchange. Where parties acting for themselves and under 
no legal disability, voluntarily made contracts which were 
to be satisfied on one side in that currency, and which 
were so satisfied, equity and law both unite in the conclu- 
sion that there can be no hardship or impropriety in the 
execution of their expressed will. 

Property in slaves is not now recognized. It is unnec- 
essary to determine the precise time when it ceased. It is 
sufficient to say, that the period embraced by this ordinance 
includes atime wher such property was recognized, and 
regarded both by the laws of the State and of the Union, 
as the valid consideration of a contract. 
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We decide that section 1 of ordinance No. 38, concern- 
ing the value of contracts, where the consideration was 
Confederate bonds or currency, and for the purchase of 
slaves, adopted by the State convention of 1867, impairs 
the obligation of contracts, and is in violation of the con- 
stitution of the United States, and therefore null and void. 

The judgment is reversed, and the cause remanded. 





RHODES vs. WALKER, Apw’r. 
[ACTION ON PROMISSORY NOTE—JUDGMENT BY DEFAULT.] 


]. Administrator ; what sufficient averment of representative capacity of.— 
An averment in a complaint that plaintiff, administrator of J. B., 
claims of the defendant the amount due on a note payable to his intes- 
tate, sufficiently shows that he sues in his representative capacity. 

2. Plaintiff, character of; recital in judgment entry refers to.—The recital, 
in a judgment entry, that the plaintiff recover, &c., relates to the char- 
acter in which he sues, as set out in the complaint. 

3. Record; what not part of.—In a judgment by default, the note which 
was the cause of action is not a part of the record on appeal. 


ArrEAL from Circuit Court of Limestone. 


Tried before the Hon. W. B. Woop. 


Judgment by default on promissory note. The complaint 

is as follows: 
“ Elijah Walker, administrator of the estate of J. N. Ba- 
ker, deceased, plaintiff, 
v8. 
Hamilton Rhodes, defendant. 

“The plaintiff, administrator of the estate of J. N. Ba- 
ker, deceased, claims of the defendant one hundred and 
seventy-five dollars, due by promissory note made by him 
on the 13th day of September, 1862, and payable one day 
after date to plaintiff’s intestate, with interest thereon.” 

The judgment entry is as follows: 
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Came the plaintiff by at- 


“Elijah Walker, Adm’r, 


US. torney, and the defendant be- 
Hamilton Rhodes. ing called to come into court 


and defend his cause, came not, but made default. It is 
therefore considered by the court, that the plaintiff recover 
of the defendant the sum of one hundred and seventy-five 
dollars, being the amount in the plaintiff's complaint men- 
tioned, also the sum of seventy-seven dollars damages in 
the way of interest on said debt, also the costs in this be- 
half expended, for which let execution issue. 

In the transcript sent up, there is a copy of the prom- 
issory note sued on—but in what manner it became a part 
of the proceedings in the court below, is nowhere stated. 

The defendant appeals to this court and here assigns for 
error— 

1. That the court erred in rendering judgment for plaintiff. 

2. That the court erred in rendering judgment in favor 
of the plaintiff below individually, instead of rendering it 
in his favor as administrator of his intestate Baker. 

3. That the court erred in rendering a final judgment, 
upon the paper called a promissory note, without the inter- 
vention of a jury. 


Wane Keyes, for appellant. 
E. A. O'NEAL, for appellee. 


[No briefs on file.] 


B. F. SAFFOLD, J.—The complaint sufficiently shows 
the character in which the plaintiff sues. The judgment 
must follow the complaint, and the denomination of the 
plaintiff in it, must be referred to the more particular de- 
scription of the capacity in which he sues, as set forth in 
his complaint. 

The error assigned, that judgment was rendered without 
the intervention of a jury, is not sustained by the record. 
In a judgment by default, the note which was the cause of 
action, is not a part of the record on appeal. The writ- 
ing described in the complaint ascertains the plaintiff’s 
demand. 

The judgment is affirmed. 














JANUARY TERM, 1870. 915 


Ward, Adm’r, v. Hudspeth. 








WARD, AnvyR, vs. HUDSPETH. 
[ACTION ON PROMISSORY NOTE GIVEN FOR PURCHASE OF SLAVES. ] 


1. Plea; what demurrable.—A plea which states that the note sued on 
was given in consideration of slaves sold by the plaintiff to the defend- 
ant in 1860, is bad on demurrer. 

2. Probate court, order of sale by ; when can not be collaterally attacked.— 
Where a probate court grants an order for the sale of personal prop- 
erty of an estate for distribution, if such court obtains jurisdiction by 
a proper application, and errors afterwards intervene in the proceed- 
ings, the order of sale can not be collaterally impeached for such errors, 
but will be held valid until reversed, &c., on a direet proceeding for 
that purpose ; and until such order is so reversed, a charge by a court 


that a sale made under such an order is void, is erroneous, 


APPEAL from the Cireuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


The facts are sutticiently stated in the opinion. 


Martin & Sayre, and W. C. Oates, for appellant. 
J. L. Puan, contra. 


PECK, C. J.—The appellant, as the admininistrator of 
the estate of James Ward, deceased, commenced this suit 
against the appellees, said Hudspeth and Edmund J. 
Ward, Manson D. Hart, and Levi Parish, in the circuit 
court of Henry county, at the spring term thereof, in the 
year 1866. 

The death of said Edmund J. Ward was suggested, and 
as to him, the suit abated. 

The defendants filed three pleas—Ist, the general issue ; 
2d, that the note sued on was given without consider- 
ation; 3d, that the note, the foundation of the action, 
was given solely for the price bidden for slaves, sold at 
public outery, by plaintiff, as administrator of James 
Ward, deceased, under an order of sale, for distribution 
among the heirs-at-law of said deceased, granted by the 








216 - FORTY-FOURTH ALABAMA. 


Ward, Adm’r, v. Hudspeth. 











judge of probate of Henry county, Ala., on the third Mon- 
day in October, 1860, on a petition by said administrator, 
filed on the fourth day of September, 1860. 

The plea then sets out all the proceedings in said pro- 
bate court, including the order of sale—the sale, return of 
the sale, and the confirmation thereof, &c., and concludes 
by stating, that said order of sale, and the sale made 
under it, are wholly void. The minute entry states that 
issue was taken on these pleas, a trial by a jury had, and 
verdict and judgmeat for the defendants. 

There is a bill of exceptions in the record, that states, 
that the plaintiff demurred to the said third plea, which 
was overruled by the court. It also sets out the evidence 
on both sides, which, on the part of the plaintiff, consists 
of the note, described in the complaint, and on the part 
of the defendants, a transcript of the record and proceed- 
ings, in the probate court, which consists of the plaintiff’s 
petition in that court, praying for an order to sell the per- 
sonal property of said estate, consisting of some fifty slaves, 
to make distribution among the widow and heirs of said 
deceased, embracing all the proceedings, to, and including 
the report of the sale, and the approval of the sale, by the 
said court, which, it is stated, was all the evidence in the 
case ; upon which the court charged the jury, that if they 
believed the evidence, they must find for the defendant — 
that said decree of sale was void, and that plaintiff could 
not recover. 

I have examined these proceedings with some care, and 
confess, 1 »m unable to discover any substantial error or 
errors in them. No particular irregularity or error is 
pointed out or designated, either in the plea, or the charge 
of the court, or in any other way. We are left to hunt for 
them, without any guide or finger boards. The petition 
seems to be sufficient to give the court jurisdiction, and 
errors or irregularities that afterwards intervene, if any, can 
not be reached by objection in a collateral proceeding, but 
only by a direct proceeding on appeal, for that purpose. 
Wyatt's Adm’r v. Rambo, 29 Ala. 510, and cases cited, &c. 
In this case, the said Edmund J. Ward, as to whom the 
suit abated by his death, and who was the principal in the 
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note sued on, was a distributee of said estate, lived in the 
county where the proceedings in the probate court were had, 
had personal notice of the application of the administra- 
tor, and, as far as the record shows, made no objection to 
the proceedings, or the decree for the sale of the property, 
but, on the contrary, was at the sale, and bought slaves to 
the amount of the note sued on, ten thousand nine hun- 
dred and fifty doliars, and as such distributee, has a credit 
on said note, for the sum of six thousand five hundred 
dollars. 

For these reasons, we think the circuit court was wrong 
in overruling the demurrer to the third plea, and in the 
charge given to the jury. 

Such charges are rarely proper, and should never be given, 
but in very clear cases; they are too apt to make the court 
both judge and jury; in other words, to invade the proper 
province of the jury. 

I presume the demurrer to the third plea was overruled 
upon the idea, that the third section of ordinance No. 38 
of 1867, that declares, there is a failure of consideration 
on all notes given on the sale of slaves; and, most proba- 
bly, it was on this idea, that the court held that an order 
of the probate court, for the sale of that kind of property, 
was void. However this may be, we decide the court below 
was mistaken, and as that section has been since declared, 
by this court, unconstitutional, we hold that the charge of 
the court was wrong ; and that there is error in overruling 
the demurrer to the said third plea. Let the judgment of 
the circuit court be reversed, and the cause be remanded, at 
the costs of the appellees. 
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FULMORE et At. vs. BRADY. 


[BILL IN EQUITY—PLEA TO JURISDICTION. } 


1. Section 1, article 8, of constitution of Alabama ; effect of, on venue of 
cause in chaneery.—Section 8 of article 6 of the constitution of this 
State does not confine the venue of a chancery cause to the county of 
the defendant’s residence, or to that in which the property, the subject- 
matter of controversy, is situated. (Prvers, J., dissenting.) 


APPEAL from the Chancery Court of Barbour and Henry. 
Heard before Hon. B. B. McCraw. 


The appellee filed her bill against the appellants in the 
9th chancery district, composed of the counties of Barbour 
and Henry, of the eastern chancery division of the State. 
The appellants pleaded to the jurisdiction of the court, 
that “the cause was depending in a chancery court held at 
Clayton, in Barbour county; that they were citizens of 
Henry county; that under the constitution, article 6, sec- 
tion 8, a chancery court held in Henry county would alone 
have jurisdiction in the cause; that the lands in contro- 
versy are situated in said county of Henry; that the act 
of the general assembly attaching said county of Henry to, 
and constituting it a part of, the 9th district of the eastern 
division, was unconstitutional and void,” &e. 

A demurrer to this plea was sustained by the court, and 
this action is now assigned for error. 


W. C. Oates, for appellants.—1. The error of the court 
below, in sustaining the demurrer to the plea of appellants, 
is manifest.—Section 8 of article 6 of the Constitution of 
Alabama; see, also, Official Journal of the Constitutional 
Convention of Alabama, pp. 160, 161. 

There is no conflict between the 7th and 8th sections of 
the constitution. The former provides that the legislature, 
or general assembly, shall divide the State into convenient 
chancery divisions, and the divisions into districts. The 
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latter provides, that “a chancery court shall be held in each 
county, at a place therein to be fixed by law.” Construe 
these provisions of the two sections so that both may stand 
and have something upon which to operate, the latter must 
be held to limit and qualify the word “ district,” as used in 
the former section, to be synonymous with the word “ coun- 
ty,” as used in the latter. 

The 8th section is mandatory, and the act of the general 
assembly making the county of Henry a part of the 9th 
chancery district, and requiring the court to be held at 
Clayton, in the county of Barbour, for the trial of causes 
where the defendants reside in Henry county, and the sub- 
ject-matter to be adjudged is also situate there, is uncon- 
stitutional and void.—Cooley’s Constitutional Limitations, 
p. 74, et seq. 

If the general assembly may disregard a mandatory 
clause of the constitution, and deprive the people of their 
rights guaranteed by it, then they who are the servants 
and representatives of the people, and who derive their 
authority from the people, are greater than the people in 
point of power, or, in other words, the creature is greater 
than the creator, which is an absurdity. 

On the principle of contemporaneous and legislative 
construction, I need but refer the court to the action of 
the legislature in creating two new chancery divisions, to 
show that they regarded the 8th section as settling the 
question, that the chancery court should be held in each 
county ; for otherwise, there was no necessity for such ac- 
tion on the part of that body. 

A chancery court was in existence, and had been, at Ab- 
beville, in Henry county, for twenty-five years before the 
passage of the act abolishing that court and attaching that 
county to the 9th district as aforesaid.—Revised Code, 
§$ 696, 708. 

The adopting act of the general assembly, (Pamph. Acts 
1868, p. 7,) approved July 29, 1868, found the above sec- 
tions of the Revised Code incorporated into that body of 
statutes, and there was nothing in it in conflict with the 
constitution of the United States, and nothing in conflict 
with the State constitution, except that Dale county was 
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included with Henry in comprising the 6th district of the 
southern chancery division, and the only effect of the new 
constitutional provision, and the adopting act, was to strike 
off from said district the county of Dale, leaving the court 
at Abbeville for the county of Henry still intact and law- 
fully established by the law of the Code. If thus estab- 
lished, it is manifest that the act of the general assembly, 
attaching Henry to the county of Barbour and constituting 
them the 9th district, as aforesaid, is unconstitutional and 
void, and hence, the plea to the jurisdiction of the court 
should have been sustained. 

The proviso to the 5th section of the constitution con- 
fers upon the several circuit courts of the State chancery 
jurisdiction in certain cases, but it no where prescribes or 
points out the machinery by which it can execute itself, 
and in the absence of an act of the legislature providing 
the means for carrying it into effect, it no more fills the re- 
quisition of section 8, than if it were entirely omitted from 
the constitution. Where will the clerk of the circuit court, 
or aregister appointed by the circuit judge, acting in chan- 
cery causes, find any statute to authorize or direct his ac- 
tion? That said proviso has no operation or effect, see 
Groves v. Slaughter, 15 Peters. 

The words, “a chancery court,” &c., in said section, have 
a well defined technical meaning, which should receive the 
same signification attached to those words by all coarts 
under the separate chancery court system in existence at 
the time of, and anterior to, the adoption of the present 
constitution.— Ex parte Banks, 28 Ala. 28. 


JOHN GILL SHORTER, contra. 


BL. F. SAFFOLD, J.—The constitution (article 6, § 8,) 
provides, that a chancery court shall be held in each county 
at a place therein to be fixed by law. No action has been 
taken by the legislature in compliance with this section. 
In 1868, the State was divided into chancery divisions and 
districts, agreeably to the 7th section of article 6. By that 
act, Barbour and Henry counties were made one district, 
with the place of holding the court at Clayton, in Barbour 
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county.—Acts 1868, p. 47. It is evident that no court can 
be held in a county, unless some place where it shall be 
held is appointed by law, and also, that there is no power 
in the State which can compel the legislature to fix a place. 

Under these circumstances, has the defendant such a 
right of venue, given by the constitution, that he can not 
be sued out of the county of his residence, or of the sub- 
ject-matter of the suit? 

Two terms of the circuit court are required to be held 
in each county annually, (Const. art. 6, § 6,) and the time 
and place are appointed. Yet the practice of suing par- 
ties out of the county of their residence by means of branch 
writs is frequent, and directed by statute, and the right to 
do so has heretofore never been questioned. 

By the 8th section of the declaration of rights, a person 
accused of crime can not be tried, against his consent, 
elsewhere than in the district or county in which it is com- 
mitted. Yet, the jurisdiction of offenses committed on the 
boundary of two or more counties, or within a quarter of 
a mile thereof, is in either county by statute; a district 
being thus formed greater than the county.—Rev. Code, 
§ 3945. 

The construction contended for by the appellant would 
forbid a change of venue of civil causes in any of the 
courts, except by consent of the parties, and frequently 
defeat the right to an impartial trial. In addition to this, 
the plaintiff is as much entitled as the defendant to claim 
that the venue shall be in the county of his residence. 

We decide, that article 6, section 8, of the constitution 
of the State does not confine the venue of a chancery cause 
to the county of the defendant’s residence, or in which is 
situated the property which is the subject of the suit. 

The judgment is affirmed. 


Peck, C. J., concurred. 


PETERS, J., (dissenting.)—With every sentiment of re- 
spect for the majority of the court, I do not feel able con- 
sistently to agree with the reasoning or conclusion of the 
opinion just delivered, 
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The chancery system of this State, under the present 
constitution, makes each county in the State a chancery 
district, in which a court is required to be held. That por- 
tion of the constitution which authorizes the establishment 
of the chancery courts, is in the following words : 

“Sec. 5. Provided, however, that the circuit court shall 
have equity jurisdiction concurrent with the courts of chan- 
cery, in all cases for divorce, and cases in which the value 
of the matter in controversy does not exceed the sum of 
five thousand dollars. 

“Sec. 7. The general assembly shall have power to es- 
tablish a court or courts of chancery with original and 
appellate jurisdiction. The State shall be divided by the 
general assembly into convenient chancery divisions, and 
the divisions into districts; and for each division there 
shall be a chancellor, who shall, after his election or ap- 
pointment, reside in the division for which he shall have 
been elected or appointed. 

“Sec. 8. A chancery court shall be held in each county, 
at a place therein to be fixed by law, and the chancellors 
may hold courts for each other, when they deem it expedi- 
ent.” —Const. Ala. 1867, art. 6, $$ 5, 7, 8. 

The 8th section of the constitution above quoted, is a 
proviso which limits the power of the general assembly, in 
establishing chancery districts, to each county in every 
division throughout the State. Itis a constitutional desig- 
nation of the chancery districts of the State, which the 
general assembly can not alter or depart from. And it is 
the duty of this tribunal to denounce any attempt at such 
departure as an effort to infringe the fundamental law, and 
to declare it void. No two or more counties can be united 
by law in one chancery district, without what seems to me 
a disregard of this positive constitutional provision, which 
is expressed in language not capable of misconstruction. 
The language of the constitution is affirmative and impera- 
tive, and there can be no reasonable doubt about its mean- 
ing. Insuch a case, this court has no choice but to declare 
the law void, which is not in conformity with the constitu- 
tion. To do otherwise, would not be to support the con- 
stitution, but to fritter it away, and in the end overturn it. 


—— 
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~ Speaking with the highest consideration of a co-ordinate 
branch of the government, it seems to me beyond all ques- 
tion, if the legislature can combine two or more counties 
into one chancery district, they may by the same authority 
combine all the counties in a division into one chancery 
district ; for there is no limit to the power, if it is not con- 
trolled by section 8 above quoted. And if this section 
controls the action of the general assembly, as it most cer- 
tainly does, in the establishment of chancery districts, it 
limits and confines their creation to one district at least, 
in each county in the State. A different construction would 
make this section of the constitution wholly nugatory. 

The true effect of the constitution is to make each county 
in the State a chancery district. The legislature must 
recognize this number at least, and may make as many 
more as it may think fit, and fix the places, in the counties, 
for the courts to be held. A law which transcends these 
bounds is at war with the constitution, and is void for that 
reason.— Marbury v. Madison, 1 Cranch, 137,176,179. It 
follows from this, that so much of the act of the general 
assembly, entitled “An act to amend sections 4, 5, 14, and 
15 of an act in relation to the chancery courts in Alabama,” 
approved the 6th day of October, 1868, as combines the 
counties of Barbour and Henry into one chancery district, 
is unconstitutional and void.—Pamph. Acts 1868, p. 209, 
§ 1, No. 7. 

The present law of the State requires that the bill shall 
be filed in the chancery district—that is, the county—in 
which the defendants or a material defendant resides.—Re- 
vised Code, § 3326. 

In this case the defendant was sued out of his county— 
that is, ont of his chancery district; that is, out of the 
district in which he resides. This he can set up in his de- 
fense by way of plea in his answer.—Rev. Code, § 3349, 
Tais plea shows that the court has no jurisdiction over the 
defendant according tolaw. The bill then ought to have 
been abated. 

I therefore think that the true construction of the con- 
stitution requires a reversal of the decree of the court be- 


low, and the dismissal of the bill. 
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HATCHETT et at. vs. MILNER Et au 


[APPEAL FROM ORDER OF CITY COURT, OVERRULING MOTION TO SET ASIDE 
AN ORDER, MADE AT A PREVIOUS TERM, GRANTING A NEW TRIAL ON A 
JUDGMENT IN SAID COURT, UNDER ORDINANCE NO. 38, OF CONVENTION or 
1867. 


1. Appeal; what not such a final judgment as will support.—An order of the 
city court of Montgomery, overruling a motion to set aside an order of 
said court, made at a previons term thereof, granting a new trial on a 
judgment of that court under ordinance No. 39, of the covention of 
1867, is not a final judgment, upon which an appeal can be taken. An 
appeal on such an order will be dismissed, on motion of the appellee. 

2. Mandamus ; remedy to avoid such order.—The remedy to avoid such 
an order, is an application to this court for a mandamus to require the 
court, making such an order, to vacate and set aside the same. 


AprEkaL from City Court of Montgomery. 
Tried before Hon. J. D. CUNNINGHAM. 


The facts are sufficiently stated in the opinion. The 
appellees submit a motion to dismiss the appeal, because 
there has been no such final judgment in the court below, 
as will authorize an appeal. 


Eimore & Gunter, for appellants. 
Rice, SEMPLE & GOLDTHWAITE, contra. 


PECK, C. J.—In this case, the record shows that How- 
ell Rose, now deceased, as plaintiff in the court below, the 
city court of Montgomery, at the February term thereof, 
in the year 1866, recovered a judgment by default, against 
the appellees, for the sum of twenty-three hundred and 
ninety-two dollars, upon a promissory note, without date, 
but payable on the first day of January, 1862, for the sum 
of eighteen hundred dollars, to said Rose or bearer, for 
the hire of certain negro slaves named in said note. 

The record further shows, that after the rendition of 
said judgment, and after the death of said Rose, and, also, 
after the appellants had been made parties to said judg- 
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ment, as the executors of the last will and testament of 
said Rose, to-wit: at the October term of said court, in 
the year 1868, on motion of appellees, the said judg- 
ment was set aside, and a new trial granted, because said 
note was given for the hire of slaves. 

After this, to-wit, at the March term of said court, 1869, 
the appellants, as the executors of said Howell Rose, 
moved the said court to set aside and vacate the said 
order granting a new trial, and to strike said cause from 
docket. 

This motion of appellants was overruled, and a bill of 
exceptions was signed and sealed at their instance, which 
states, that the order of the court, setting aside said judg- 
ment and granting a new trial, was made under the ordi- 
nance No. 39, of the convention of this State, entitled “ An 
ordinance to declare void certain judgments, and to grant 
new trials in certain cases therein mentioned,” passed the 
6th day of December, 1867. It is ordained by the first 
section of said ordinance, “ that in all cases where judg- 
ments have been rendered, on penal statutes, where the 
object was declared in the statute, to assist in carrying on 
the late war against the United States, such judg- 
ments be and the same are hereby declared void and inop- 
erative.” . 

The judgment set aside in this case, is not a judgment 
rendered on a penal statute. 

The second section declares, “ that parties against whom 
judgments or decrees were rendered in courts of record, 
after the 11th day of January, 1861, and up to the time of 
the adoption of this ordinance, shall be entitled to a new 
trial on application, where the judgments were obtained, or 
the decrees procured, on contracts made during the time 
designated, where it was agreed between the parties, or un- 
derstood, that the same should be discharged by the pay- 
ment of Confederate currency or treasury-notes ; provided, 
the court shall be satisfied, from all the facts submitted by 
affidavit, by both parties, that a good and meritorious de- 
fense exists,” &c. 

It no where appears in this record, either by affidavits or 
otherwise, that the note, in this case, was ‘ made during 
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the time designated” in this section of the said ordinance, 
The only evidence upon which the judgment was set 
aside and the trial granted, is the affidavit of W. C. Bibb, 
one of the appellees, that the said note was made for the 
hire of certain slaves, named in the note, and that the con- 
sideration of said note and of said judgment, was for the 
hire of slaves. 

This affidavit discloses no meritorious defense. If the 
third section of ordinance number 3 of said convention 
was a valid ordinance, the affidavit of said Bibb would 
disclose a meritorious defense; but that ordinance has, 
by this court, at this term, been declared unconstitutional 
and void.—McElvain et al. v. Mudd, Adm’r, decided at this 
term. 

The third section of this ordinance only authorizes new 
trials to be granted in the cases named in it, where the 
court is satisfied from all the facts that may be submitted, 
by both parties, that a good and meritorious defense exists, 

We have seen that the affidavit] of the said W. C. Bibb 
does not disclose a meritorious defense, and that being 
the only evidence upon which the motion for a new trial 
was granted, it follows, that the new trial was unadvisedly 
and improperly granted, and, therefore, the motion of ap- 
pellants to set aside and vacate the order granting a new 
trial, should have prevailed; and if we could revise the 
order and judgment of the said court below, overruling 
said motion, on appeal, we should not hesitate to reverse 
the order and judgment of said court, denying said motion. 
But we have held that an order, granting a new trial, is 
not such a final judgment as will support an appeal to this 
court, and that the remedy to avoid such an order, before 
final judgment, is an appllication to this court for a man- 
damus, to require the court, making such an order, to va- 
cate and set aside the same, and that an appeal to this 
court, on such an order, will be dismissed on motion of the 
appellee.— Broyles v. Maddox, 48 Ala. 357. 

The order and judgment of the said city court, upon 
which this appeal is taken, is not a final judgment. 

By virtue of the order granting a new trial, the cause 
is still pending and undetermined in that court. 
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The remedy of the appellants, therefore, to avoid that 
order, is not an appeal, but, as in the case of Broyles v. 
Maddox, an application to this court for a mandamus to 
have it set aside and vacated. The motion of the appel- 
lees to dismiss this appeal, therefore, must be granted. 

Let the appeal be dismissed at the costs of the appel- 


lants. 





ROBISON et at. vs. ROBISON, pro amt. 


[BILL IN EQUITY BY MARRIED WOMAN AGAINST HER HUSBAND AND HIS 
JUDGMENT CREDITORS TO ENJOIN SALE OF LANDS UNDER EXECUTION 
AGAINST HUSBAND, AND TO ESTABLISH A RESULTING TRUST IN HER FAVOR 


IN SAID LAND.] 


1, Parties defendant to bill in chancery, misjoinder of ; how only can be 
taken advantage of.—The objection of misjoinder of parties defendant 
to a bill in chancery can only be taken advantage of by those improp- 
erly joined, and is fatal to the suit only against them. 

2. Husband ; when competent witness for wife.—The husband is a compe- 
tent witness for his wife to prove what disposition he has made of 
money belonging to her separate statutory estate. 

3. Resulting trust; what creates, and how may be proved.—If a husband 
purchases an estate with money, the corpus, of his wife’s separate estate, 
and takes a deed in his own name, a trust results to the wife which 
may be proved by parol. 

4. Same.—To raise a resulting trust the money advanced must form the 
consideration of the purcbase and be converted into land. A subse- 
quent advance will not suffice. 

5. Husband, possession of property by ; when will be considered possession 
of the wife.—Possession by a husband of property to which a trust in 
favor of his wife has attached, is the possession of the wife. 


Appeal from Chancery Court of Butler. 
Heard before Hon. Adam C. FELDER. 


The main facts of this cause are as follows: In the year 
1860, L. H. Robison, the husband of complainant, at the 
request of his mother-in-law, who was the executrix of the 
estate of complainant’s father, bid off, at a sale made by 
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the administrator of one Hawkins, deceased, the lands de. 
scribed in the bill, and executed his promissory note there. 
for, payable 12 months after date. No money was paid for 
the land until 1863, when the executrix of his wife’s father, 
as a part of bis wife’s distributive share of said estate, and 
with the understanding that the money furnished was to 
pay the debt due for the land, and that the land was to 
belong to his wife, advanced to L. H. Robison a sum of 
money sufticient to pay for the land, which was accordingly 
done. On the 26th of January, 1863, Robison took a deed 
to these lands in his own name. 

Early in the year 1861, L. H. Robinson executed to. the 
Selma & Gulf Railroad Company a note for stock, which 
was transferred to Boyle, Milner & Co., for work done by 
them on said road in the spring of 1861. 

Boyle & Milner, as surviving partners of Boyle, Milner 
& Co., brought suit upon said note, obtained judgment 
thereon, and caused the issue of an execution which was 
levied upon the lands described in the bill, which were 
duly advertised and sold by the sheritt in the year 1867, at 
which time, the date of filing the bill, Robison was insol- 
vent. 

At the sale, and before the bidding commenced, com- 
plainant, by her solicitor, fully informed all by-standers and 
bidders of her equities in the case, and that her husband 
had no real interest in said lands; this information was 
also privately given to the agent and to the attorney of 
Boyle & Milner, before the sale. Notwithstanding this, 
said Boyle & Milner, by their agent, purchased said lands, 
and received the sheriff’s deed therefor. 

The original bill and the amendments are filed by Mrs. 
Robison, by next friend, against her husband, L. H. Robison, 
Boyle & Milner, and the widow and children of Smith, a 
deceased member of the firm of Boyle, Milner & Co. The 
bill prays that the land described in the bill, be decreed to 
be the property of complainant; that the defendant, Rob- 
ison, be directed to make a deed to ber of the same; that 
Boyle & Milner, and theiragents, &c.,be perpetually enjoined 
from interfering with said lands, that the sheriff’s deed be 
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Jelivered up, cancelled and held for naught, and for gen- 
eral relief. 

The defendants, Boyle & Milner, demurred to the bill, and 
among other causes, specified— 

Ist. For want of equity. 

9d. That the widow and children of the deceased part- 
ner, Smith, are improperly made parties defendant. 

The demurrer was overruled. The cause was submitted 
for final decree, on bill and amendments, answers and de- 
cree pro confesso, and the testimony of various witnesses ; 
the substance of the testimony being as above set out. 

Among the witnesses examined on the part of complain- 
ant, was L. H. Robison, husband of complainant, and a 
motion was made by the defendants, Boyle & Milner, to 
suppress his deposition, on the ground that the husband 
can not be a witness for the wife. This motion was over- 
ruled. 

On final hearing, the chancellor granted the relief prayed 
for, decreed the land to be the property of complainant, 
and that the husband make a deed of the same to her; 
that the deed made by the sheriff be delivered up and can- 
celled, &c. The defendants appeal, and among other 
errors, assign— 

Ist. The decree rendered. 

2d. Overruling the demurrer to the bill. 

3d. Overruling the motion to suppress the deposition of 


L. H. Robison. 


Watts & Troy, and J. K. Henry, for appellants.—1. The 
bill shows that the judgment of Milner & Boyle was ob- 
tained and levied, and lands advertised for sale, and was 
in the act of being sold, before any notice of the complain- 
ant’s rights was made known to the judgment creditor. 
Under these circumstances, the lien of the judgment cred- 
itor is superior to the rights of the complainant.—Sée 
Daniel v. Sorrells, 9 Ala. 489; Ohio Ins. Co. v. Ledyard, 
8 Ala. 870. 

The complainant can not stand in a better light than a 
purchaser or mortgagee, under an unrecorded deed. Here 
the creditor acquired his lien by judgment and levy, before 
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there was any notice of the complainant’ 8 rights, The fc fol. 
lowing cases would seem to be conclusive in this aspect of 
the case: DeVendell v. Hamilton, 27 Ala. 156; Hardaway 
v. Semmes, 38 Ala. 659. 

2. But admitting that the facts set forth in the bill estab- 
lish a trust, which could be enforced against the husband— 
a trust by implication or construction of law—still, it can 
not be enforced against the creditors who have a lien by 
judgment and levy. The statute (§ 1590 of Rev. Code of 
Alabama) declares, that “no trust concerning lands, except 
such as results by implication or construction of law, or 
which may be transferred or extinguished by operation of 
law can be created, unless by instrument in writing, signed 
by the party creating or declaring the same, or his agent 
or attorney, lawfully authorized thereto in writing.” 

And the next section (1591) declares, that “no such 
trusts, whether implied by law, or created or declared by 
the parties, can defeat the title of creditors, or purchasers 
for a valuable consideration, without notice.” 

Now, what is the meaning of the rather singular expres- 
sion, “title of creditors,” as used in this section ? 

It is clear, that the section contemplates both the title of 
a purchaser for value without notice, and also the rights of 
creditors. It may be that the creditors whose rights are 
to be protected against these secret trusts, are general 
creditors, whose debts were created before notice of the 
trust, as in the case of Hardaway v. Semmes, 38 Ala., supra. 
But whether this be so or not, it is certain, if any creditors 
are to be protected, those who have acquired liens by judg- 
ments and levies, before notice of the trust, would be pro- 
tected ; or otherwise, the words “ title of creditors” would 
be meaningless. 

A mortgage creditor with a mortgage is a purchaser for 
value, and would be included in the other clause of the 
statute.— Morrow v. Wells, 36 Ala. 129. Under the regis- 
tration statutes, where the term “ creditors” is used, it has 
frequently been declared, it means creditors with a lien. 
See, also, Fash v. Ravesies, (82 Ala. 451,) which would seem 
to settle the matter. 

3. We insist, that under the facts set forth in the bill, the 
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complainant has no equitable lien. The purchase of the land 
by Robison, the husband, was made more than one year 
before the advancement of any of the money. His right 
to have a title under this purchase was complete, depend- 
ent alone on the payment of the purchase-money. It is 
well settled, under such circumstances, that thera is no 
resulting trust, or any trust by implication or construction of 
law. In order to create such a trust, the money must be 
advanced at the time of the purchase.—See Foster v. Ather- 
man, 3 Ala. R.; Roper v. Roper, 29 Ala. R.; Steese v. Steese, 
5 Johns. Ch. p. 19; Botsford v. Burr, 2 Johns. Ch. 409, 
marg. page. 

The statute of frauds (and the section 1590 of the Code 
of Alabama) show clearly that the trust here attempted to 
be set up could be enforced against Robison, the husband 
of complainant, because it is not such a trust as is ex- 
cepted by the law from the operation of the statute of 
frauds and the section 1590 of the Revised Code. 

The use of the terms in this section, trusts created “ by 
construction or implication of law,” had a well defined 
meaning, and to extend the right to introduce parol testi- 
mony, to establish such a trust as is here attempted, would 
be to abrogate the statute of frauds. 

The husband was clearly an incompetent witness for the 
wife at common law or in equity.—1 Greenl. § 334; Gres- 
ley’s Eq. Ev. page 40, bottom of page ; Wilson v. Shepherd, 
28 Ala. 623. The incompetency was both on the ground 
of interest, and also on the ground of public policy.—See 
1 Greenl. § 334; 28 Ala. 623. 

If there has been any change of these principles, it is a 
change in derogation of common law, and must be strictly 
construed.—Kirksey v. Dubose, 19 Ala. 43; Zackowshki v. 
Jones, 20 Ala. 189; Nation v. Roberts, ib. 544. That is, no 
change will be implied or presumed, beyond the clear lan- 
guage of the act making the change; but all presumptions 
are the other way—that is, that no change was intended 
but the one provided for in terms by the act. 

What change has been made, then, as to the competency 
of witnesses? The only change made, is that found in 
section 2704 of the Revised Code. And this removes in- 
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competency on the ground, first, of being a party, and sec- 
ondly, on the ground of interest. This section provides, 
that “in suits, &c., there must be no exclusion of any wit- 
ness, because he is a party or interested in the issue tried.” 
The language is plain and explicit—there is no room for 
doubt or misconstruction. The general principles of the 
law declare, that witnesses are incompetent because of in- 
terest in the suit, because they are parties to the suit, or 
because of public policy under certain circumstances—as 
when the witness is a husband or wife, or an attorney, hay- 
ing confidential communications as such, &c. Now, these 
causes are separate and distinct grounds of incompetency, 
either of which may be removed and the other remain. It 
was competent for the legislature to remove the ground of 
incompetency as to a party, or as to interest, or as to public 
policy, and let the others remain, or to remove any two of 
the grounds, and let the other remain. And this is pre- 
cisely what they have done, and no more nor less. They de- 
clare that neither interest or being a party shall not exclude, 
but they leave the exclusion on the ground of public policy 
as it was; and it still excludes all who were ever incompe- 
tent on this ground, whether husband or wife, or attorney, 
or a judge presiding on a case. And as well might it be 
contended that an attorney could, under this statute, dis- 
close the seerets of his clients, as that the statute invades 
the sanctity of the marriage relation, and prostrates this 
great principle of public policy. The deposition of this wit- 
ness should, therefore, have been excluded. 


H. A. HERBERT, for appellee. 
[Appeilee’s brief did not come into Reporter’s hands.] 


B. F. SAFFOLD, J.—The bill was filed by Frances W. 
Robison against her husband, Lodowick Robison, and 
Boyles & Milner, his judgment creditors, to establish a 
resulting trust in her favor of a certain tract of land. She 
charged that the land was sold on the 3d of December, 
1860, by Allen Hawkins, as administrator of Wiley Haw- 
kins, deceased, and bid off by her husband, who gave his 
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own notes, due twelve months after date, for the purchase- 
money. These notes were paid with money of her separ- 
ate estate derived from her father. Her mother, as execu- 
trix of his estate, advanced the money to her husband, Lod- 
owick, who was unable to pay, under an express agreement 
with him, that he was to apply it to the payment of the 
debt for the land, and the land was to be her daughter’s, 
the complainant, to constitute so much of her distributive 
share of her father’s estate. The money was so applied, 
and the land paid for, but her husband took the deed in 
his own name on the 26th of January, 1863, after payment 
had been fully made, but she did not know this until sub- 
sequently. On the 22d of March, 1867, Boyle & Milner, 
as surviving partners of Smith, Boyle & Co., recovered a 
judgment against Lodowick Robison. The land was sold 
under an execution issued on this judgment, and purchased 
by Boyle & Milner, as surviving partners, with knowledge 
at the time of the sale of the complainant’s equity. 

The bill was demurred to by the defendants, Boyle & 
Milner, for want of equity, and for misjoinder of parties, 
by making the widow and children of the deceased part- 
ner, Smith, parties defendant. Their answer, not under oath, 
denied the allegations of the bill. The answer of Robi- 
son admitted the charges. 

Those only who are improperly joined can demur for 
misjoinder of parties defendant. Where the objection 
of want of interest applies to a defendant, it is fatal to the 
suit only against the defendant improperly joined.—Story’s 
Eq. Plead. §$ 544, 530, 232. 

A motion to suppress the testimony of Lodowick Robi- 
son, on the ground that the husband can not be a witness 
for his wife, was overruled. Section 2704, of the Revised 
Code, removes the incompetency of witnesses because of 
interest or being parties to the suit in civil cases. The 
general rule, excluding husband and wife from being wit- 
nesses for or against each other, is founded, partly on their 
identity of interest, and partly on the necessity of guard- 
ing the security and confidence of the marriage relation. 

The objection of interest applies more particularly to 
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their being witnesses in favor of each other, and the otkier, 
to their being witnesses against each other.—Phil. Ev. vol, 
1, p. 69. 

The exceptions to this rule are, where, from the nature 
of the inquiry, the information to be expected is peculiarly 
within the knowledge of the husband or wife, and where, to 
exclude such evidence, would occasion insecurity to that 
relation of society which it is the object of the rule to pro- 
tect.—Ib. 78. 

The section of the Code referred to, removes the objec- 
tion of interest, and being a party to the suit, leaving for 
consideration only that ef public policy. 

In cases where the reason of the rule does not apply, it 
has been the practice of the courts to make it yield to the 
demands of justice. Where the wife acts as her husband’s 
agent, her declarations have been admitted in evidence to 
charge him. —2 Kent’s Com.179. Where the husband and 
wife had agreed to articles of separation, and a third party 
became a party to the agreement as the wife’s trustee, and 
provision was made for her maintenance and enjoyment of 
separate property, the declarations of the wife relative to 
her acts as agent were admissible in favor of her husband 
against the trustee.— Fenner v. Lewis, 10 Johns. K. 38. 

In an action by the husband on a policy of insurance on 
the life of the wife, the husband having introduced the 
surgeon who examined her as a witness of her good health, 
who testified that his opinion was partly formed from her 
answers to his questions respecting her health, the defend- 
ant was permitted to give in evidence her declarations to 
another person about the same time, of her poor state of 
health at the time of, and soon after the examination by 
the surgeon. Lord Ellenborough said, “ no confidence had 
been violated ; nothing extracted from the bosom of the 
wife which was confided there by her husband. The ad- 
mission of the evidence is free from the imputation of 
breaking in upon the confidence subsisting between man 
and wife.” Grose, J., said “such declarations are admissi- 
ble, not so much as evidence of confessions of the wife 
against her husband, as of the actual state of her health, 

in her own opinion, at the time.” Lawrence, J., said, “The 














y 


I ere ee 








JANUARY TERM, 1870. 235 


Robison et al. v. Robison, pro ami. 





—— 





ground of objection was, the account given by her went to 
criminate her husband, by showing him guilty of fraud, 
but that does not follow.”— Aveson v. Kinnaird, 6 East, 188. 
Where a man was tried on an indictment for a forcible 
marriage, the wife was received as a witness for her hus- 
band to prove that the elopement and marriage were vol- 
untary.—Bristol Assizes, 1794; Mac. Nally’s Ev. 181, note 
70, p. 78; Phil. Ev. 

These decisions were made at a time when the identit 
of the wife, in the presumption of law, was merged almost 
entirely in that of the husband. A stricter rule should not 
now be observed when her individuality is being recognized, 
and her responsibility, at least in reference to her separate 
property, is almost as great as that of femme sole. In a 
suit against herself her own testimony can be used for or 
against herself. So of her husband and of these defend- 
ants. There is no exclusion on account of relationship, no 
matter how near and dear, save only in the case of hus- 
band and wife. In the case under consideration the wife 
desires to prove by her husband what he did with the 
money belonging to her separate estate, which he received 
from her mother. The law has made him her trustee and 
invested him with the control of her property, of which she 
can not divest him, except for good cause proven. He 
alone knows what disposition he has made of it. No confi- 
dence of the marriage relation is involved. A trustee is 
merely giving an account of what he has done with the 
funds of his trust. To deny this right to the wife would 
be to place her in a worse condition than all the balance 
of the world. The motion to exclude the testimony of the 
husband was properly overruled. 

The appellant contends that the sale and purchase of 
this land was completed in 1860, and the money was not 
advanced by Mrs. Christian, until some time afterwards; 
that no resulting trust can arise unless the money was paid 
at the time the land was bid off. A contract for the sale 
of land can not properly be said to be completely executed 
until the money has been paid and a conveyance delivered, 
though important rights and obligations become vested in 
the parties by the simple agreement for a sale. The ques- 
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tion of the existence of a resulting trust depends, not 0 
much on the time when the money is used, as the char. 
acter of its receipt. A party may borrow money and ap. 
ply it at once to the purchase of land without the creation 


of a resulting trust, but if it be advanced with the inten. 


tion of such application, the trust will arise. In the case 
of Bottsford v. Burr, (2 Johns. Ch. Rep. 405,) Chancellor 
Kent said: “The resulting trust, not within the statute 
of frauds, and which may be shown without writing, is 
when the purchase is made with proper moneys of the 
cestui que trust, and the deed not taken in his name. The 
trust results from the original transaction, at the time it 
takes place, and at no other time ; and it is founded on the 
actual payment of money, and on no other ground. It can 
not be mingled or confounded with any subsequent deal- 
ings whatever.” “The trust arises out of the circumstance 
that the moneys of the real, and not of the nominal, pur- 
chaser, formed, at the time, the consideration of the pur- 
chase and became converted into the land. In this case 
the question was, was the money advanced as a loan to 
the defendant, or as a payment pro tanto by the plaintiff 
to the vendor.” In thecase of Boyd v. McLean, (1 Johns. 
Ch. Rep.) the trust was established, notwithstanding the 
land had been sold on a credit, and the money was not 
paid until several years after the sale. The decisions of 
this court in Roper v. Roper, 29 Ala., and Foster v. The 
Trustees of the Athencum, 3 Ala., are based on the authority 
of Bottsford v. Burr, above. The testimony abundantly 
shows that the money of the complainant was received by 
her husband, who was her trustee, and applied as the con- 
sideration for the land with the express understanding that 
it was to be her property. The trust arose at the moment 
of the application of the money, and is not affected in favor 
of the defendants by section 1591, Revised Code, in which 
the word “creditors” must be construed to mean creditors 
with a lien.— Wells v. Morrow, 38 Ala. 125; Fash v. Rave- 
sies, 32 Ala. 451. (Quwere,—whether it would not have arisen 
against such, to the extent of the money of the wife used 
in payment? 

Mrs. Christian testified, that her daughter’s slaves 
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were employed on the land in conjunction with her own 
and her husband’s, and that the husband recognized, 
and the wife claimed, the proprietorship of the land. The 
possession of the husband must be referred to his repre- 
sentative character, and be considered the possession of 
the wife, which is equivalent to notice of her right.— Gwynn 
and Wife v. Hamilton’s Adm’r, 29 Ala. 233 ; Michan and 
Wife v. Wyatt, 21 Ala. 813; Shepherd’s Dig. p. 701, § 28, 
title Notice. The bill alleges, and the proof sustains the 
allegation, that all of the purchase-money was paid out of 
the wife’s property. 

It is unnecessary to consider the objections to the spec- 
ified portions of the testimony. The bill is sustained by 
the proof independently of them. 

The decree is affirmed. 





REYNOLDS, Avprror, vs. McAFEE, Soticrror. 
[APPEAL FROM ORDER GRANTING MANDAMUS.] 


1. Solicitors elected or appointed under section 17, of article 6 of the consti- 
tution ; what salary not entitled to.—Solicitors elected or appointed under 
the 17th section, of the 6th article of the constitution of Alabama, are 
not entitled to the annual salaries allowed to solicitors appointed under 
the Code of Alabama. 

2. Solicitor under Code; office of. abolished by constitution.— The office of 
solicitor under the Revised Code of Alabama, is abolished by the pres- 
ent constitution of Alabama, and the annual salary attached to that 
office is abolished with the office. 


Appeal from the City Court of Montgomery. 
Tried before Hon. J. D. CUNNINGHAM. 


McAfee, the solicitor for Talladega county in this State, 
on the 12th day of July, 1869, applied to the Hon. John 
D. Cunningham, judge of the city court of Montgomery, 
fora rule nisi for mandamus against R. M. Reynolds, as 
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the auditor of the State, for the purpose of compelling said 
Reynolds to issue a warrant to said McAfee, on the State 
‘treasurer, for the amount alleged to be due him as solicitor 
as aforesaid, at the rate of two hundred and fifty dollarg 
per annum, since said McAfee was inducted into office as 
such solicitor. 

The relator, said McAfee, shows in his petition that he 
was duly elected in said county as solicitor for the same, 
at the general election in February, 1868, and that he was 
duly commissioned as such solicitor on the 17th day of 
July, 1868, by the governor of this State, and was imme- 
diately thereafter qualified, and entered upon the discharge 
of the duties of his office as such solicitor, and has contin- 
ued in said office and in the discharge of the duties thereof 
up to the date of his application, whereby he became liable 
to perform all the duties of said office, and entitled to all 
the profits, fees, and emoluments thereof. Thereupon, a 
rule nisi was granted, by said court, on this application, 
and served upon said auditor, who, on the 19th day of 
July, 1868, appeared in said city court, and showed cause 
agaiust the issuance of any writ of mandamus against him, 
and in his answer denied the right of said relator to the 
salary claimed, upon the grounds that the office to which 
the said salary had attached had been abolished by the 
present constitution of the State, and said auditor affirmed 
in his said answer, that there was nothing due to the said 
1elator as such solicitor, upon the claim set up by him in 
his said application. 

Upon the return of the rule nisi and the hearing of the 
answer of the auditor, the court declared his answer to be 
insufficient, and a peremptory mandamus was ordered to be 
issued to compel the said auditor to draw his warrant on 
the State treasurer in favor of said McAfee, said relator, 
for the sum of two hundred and thirty-nine dollars and 
fifty cents, for the salary of relator from the 17th day of 
July, A. D. 1868, to the 30th day of June, 1869, inclusive ; 
and the court also taxed the auditor with the costs of the 
proceedings in the city court. To this ruling and decision 
of the city court, the defendant Reynolds excepted, and 
had his exception made a part of the record in the court 
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below. And the.eupon he appealed to this court from the 
ruling and decision of the court below, and assigns the 
same in this court for error. 


JosHua Morse, Attorney-General, for appellant. 
JEFFERSON F'ALKNER, contra. 


PETERS, J., (after stating facts as above.)— Under the 
constitution of this State, which existed before the adop- 
tion of the one now in force, the provision for the appoint- 
ment of solicitors was in these words : 

“There shall be an attorney-general for the State, and 
as many solicitors as the general assembly may deem nec- 
essary, to be elected by a joint vote thereof, who shall hold 
their offices for the term of four years, and shall receive 
for their services a compensation, which shall not be dimin- 
ished during their continuance in office.” —Const. Ala. 1819, 
art. 5, § 18; Code, p. 41. 

The solicitors thus appointed were ofticers of the judicial 
circuits, for which they were so elected, in the State, and 
they were required to perform certain duties within these 
circuits. These duties were prescribed by law, and for 
neglect of them they were subject to certain penalties. 
Among other things, they were required to attend each 
regular term of the circuit court in their circuits, and re- 
main until the business of the State was disposed of, and 
to attend each special term of the courts in their circuits 
held for the trial of a felony; and for the services thus 
rendered, they were each allowed an annual salary of two 
hundred and fifty dollars, besides fees for certain specific 
services.—Code of Ala. $$ 721 to 728, inclusive. 

Under the constitution of the State now in force, the 
provision for the appointment of solicitors is quite differ- 
ent, and their duties are different. The provision is as fol- 
lows : 

“A solicitor shall be elected in each county in this State 
by the qualified electors of such county, who shall reside 
in the county for which he is elected, and perform such 
duties as may be required of him by law. He shall hold 
office for a term of four years, and in case of vacancy, such 
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vacancy shall be filled by the judge of the circuit, until his 
successor is elected and qualified.”—Const. of Ala. 1867, 
art. 6, § 17. 

The salary allowed by the Code to the solicitor, was to 
the officers appointed under the Code, and required to 
perform the duties and services therein prescribed. That 
office has been abolished by the present constitution, and 
the salary and penalties attached to it were abolished and 
repealed with the office. The Revised Code was not 
adopted, as a whole, by the present government of the 
State, but only those laws and parts of laws which do not 
conflict with the constitution and laws of the United States, 
and the constitution of this State, were continued in force. 
Pamph. Acts 1868, p. 7. 

The section 860 of the Revised Code, allowing a salary 
to solicitors, conflicts with the present constitution of the 
State. It was therefore abrogated by the constitution, and 
it was not continued in force by the act above cited. The 
office and the salary are both abolished. They are incon- 
sistent with the present law.—Cass v. Dillon, 2 Ohio, 607; 
D. & L. Plank Road Co. v. Allen, 16 Barb. 15; U. States v, 
Irwin, 5 McL. 178; Pearpont v. Crouch, 10 Cal. 315; Gid- 
dings v. Cox, 31 Vt. 607. In such cases, leges posteriores 
priores contrarias abrogant is the rule.—Johnson’s Estate, 
33 Penn. St. R. 511; 2 Rolle, 410; 11 Coke, 626, 630; 
Smith’s Com. on Stat. p. 905, §§ 788,792. The remedy, in 
such cases, is in the general assembly, and not in the 
courts. 

The court below erred in granting the application of the 
relator ; its judgment is, therefore, reversed, and this court, 
proceeding to render the judgment in this court that should 
have been rendered in the court below, orders and adjudges 
that the applicatiun of said relator, said McAfee, be denied, 
and that said relator pay the costs of this court and in the 
court below. 


Nore sy Reporter.—At a subsequent day of the term, 
the following response was made to an application by ap- 
pellee for a rehearing, by 
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PETERS, J.—The application for a rehearing in this 
case is denied. 

The learned counsel for the applicant omits to observe 
that the legislature have not adopted the Revised Code as 
a whole, but have only continued “ in full force and effect” 
“all laws and parts of laws of the Revised Code of Ala- 
bama, exccpt such as conflict with the constitution and laws 
of the United States, or the constitution of this State.’”— 
Pamph. Acts 1868, p. 7. 

It hardly needs an argument to show that the office of 
solicitor under the Revised Code, is not the same as that 
under the present constitution of the State, and that the 
law of the Code is in conflict with the constitution. For 
this reason, it is not continued in force, so far as this office 
is concerned.—Revised Code, § 853; Const. of Ala. 1867, 
art. 6,§ 17. No doubt that office is destroyed by the pro- 
vision in the constitution above referred to. This being so, 
the salary expires with the office. The new officer takes the 
name of the old one, and is required to “ perform such du- 
ties as may be required of him by law.” So far as these 
duties are prescribed by the Revised Code, they are still 
required to be performed; and so far as the law of the 
Code has been continued in force, but no farther. 





PONDER ert at. vs. SCOTT. 


[BILL IN EQUITY TO RESTRAIN SALE OF LAND UNDER MORTGAGE AND FOR 
GENERAL RELIEF. ] 


1. Deed, notice of intention to execute ; what not notice of. Notice of an in- 
tention to execute a deed, is not notice of the contents of the deed as 
executed. 

2. Mortgage, recitals in; what not notice of-—A recital in a mortgage that 

in case of a sale of the property, the proceeds are to be first applied to 

the payment of the amount secured to be paid by another mortgage on 
the same premises, is not constructive notice to the mortgagee of the 
contents of the mortgage referred to, when the mortgages are executed 
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on the same day, and there was an agreement, between the mortgagees 

and the mortgagor, that the mortgage having priority should contain 

stipulations different from those actually contained in it, there being no 

evidence as to which was first executed. 

3. Confederate money, payment of ; when extinguishes debt.—The accept- 
ance of pryment of a debt in Confederate currency, by the owner, in 
his own right and not in a fiduciary capacity, extinguishes the debt. 


APPEAL from Chancery Court of Montgomery. 
Heard before Hon. Apa C. FELDER. 


This was a bill in equity, exhibited by the appellee, Scott, 
against the appellants, B. K. Ponder and F. H. Cobb, and 
sought to enjoin Ponder from selling certain lands mort- 
gaged by Cobb to Ponder, and also to himself, on the same 
day, under an agreement to which all the parties to the 
suit were parties, on the ground that the mortgage execu- 
ted by Cobb to Ponder, was given to secure a greater sum 
of money than the amount, which, by the terms of the 
agreement, was to be secured by the mortgage which was 
to have priority over complainant’s. The facts in relation 
to this agreement are fully set out in the opinion. 

The complainant, Scott, charged in his bill that the 
amount of the note, which was the consideration of the 
mortgage, was for a loan of money, with usurious interest 
included thereon, and prayed that an account might be 
stated between the defendants to ascertain the amount 
really due on the note secured by said mortgage, and also 
for general relief, and averred a willingness and readiness 
to pay into court whatever sum should be required to re- 
move the incumbrance on said property by said mortgage 
to Ponder. 

It was proven that complainant, before the filing of the 
bill, offered to pay Ponder the sum of $1010, as the amount 
due on said mortgage, which was refused. The evidence 
also showed, that the note secured by mortgage to Ponder, 
was made up of the amount of a loan of money in 1859, 
with interest thereon at the rate of 10 per cent per annum, 
after scaling some payments made thereon in Confederate 
currency. 

The cause was submitted, on bill, answers, exhibits and 

















SS —=—Eeee 
a we 








JANUARY TERM, 1870. 243 


Ponder et al. v. Scott. 








the testimony. The final decree rendered by the chan- 
cellor, after adjudging the amount due Ponder on the note, 
after deducting usurious, and allowing lawful interest and 
payments proved, to be $193 63, entitled to a priority of pay- 
ment outof the proceeds of sale of lands mortgaged, and stat- 
ing amount found to be due complainant, decrees that both 
of the mortgages be strictly foreclosed ; that Ponder be per- 
petually enjoined from selling under the powers of sale in 
his mortgage; that the defendant, Cobb, pay the amounts 
stated to be due Ponder, and complainant, and that the 
register, in default of payment thereof, sell the lands, &c., 
and out of proceeds, first pay Ponder, &c. 

Vhe errors assigned are (among others)— 

lst. The decree of the chancellor. 

2d. The relief granted respondent Cobb. 


Warts & Troy, for appellant. 
Rice, SEMPLE & GOLDTHWAITE, contra. 


B. F. SAFFOLD, J.—An agreement was made between 
the parties to this suit, by which Cobb and Scott were to 
exchange lands, and Ponder was to release Cobb’s land 
from a mortgage held by him, and in lieu of it take another 
mortgage, for what was due on the first, on the land to be 
received by Cobb from Scott. 

As a condition to his assent to this arrangement, and to 
a twelve months extension of time for payment of the debt 
due him, Ponder required Cobb to scale a payment which 
he had made on this debt in 1863, in Confederate money, 
and to give a new note for the amount they ascertained to 
be due. Scott was not informed of this transaction. Deeds, 
conveying the lands exchanged, were made by the proper 
parties. Cobb executed to Ponder a mortgage on the land 
received from Scott to secure the new note. He also 
mortgaged the same premises to Scott, to secure the bal- 
ance due him on the exchange, providing for the sale of 
the property in default of payment, and disposing of the 
proceeds of the sale as follows: to the payment of, Ist, 
the costs of the sale; “ 2d, the amount secured to be paid 
to B. K. Ponder, by a mortgage on said premises ;” 3d, 
the amount due Scott, &e. 
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These deeds and mortgages were all executed on the 
same day, and filed for record on the next day after their 
execution. 

Ponder being about to sell the premises conveyed by 
his mortgage, Scott filed his bill to enjoin him. He charges 
that he was induced to exchange lands with Cobb, and to 
allow Ponder’s mortgage to have precedence over his, by 
the representations of Cobb and of A. F. Given, the agent 
of Cobb, that there was very much less due to Ponder 
than was claimed by him; that the agreement between 
Ponder and Cobb, to scale the payment made in Confeder- 
ate money, and to give a new note, was unknown to him, 
and was a violation of their agreement with him. Ponder, 
in response, insists that the only agreement made by him 
was with Cobb, and that it was at Cobb’s request that he 
consented to give up his first mortgage and take another 
on the other premises, provided it should have precedence 
over Scott’s, and be for the amount due after scaling the 
payment in Confederate money. He admits that the un- 
derstanding between the parties was that his mortgage was 
to be for the amount due on his first mortgage, but con- 
tends that the amount of the new note is the amount 
justly due on the said mortgage. 

The bill asserts, and the answers and testimony of the 
defendants admit, that Ponder was to have a prior mort- 
gage on the land, conveyed by Scott to Cobb, for the 
amount actually due on a mortgage held by him on the 
land conveyed by Cobb to Scott. The evidence shows, 
that, on the 23d of January, 1866, Cobb agreed with Pon- 
der to scale the payment in Confederate money to its gold 
value, and gave him a new note for the balance thus ascer- 
tained to be due; that this transaction was made during 
the pendency of the negotiation for the exchange of lands, 
and was unknown to Scott. 

It is contended by the appellant, Ponder, that the recital 
of his mortgage in the mortgage of Scott is sufficient to 
charge him with constructive notice of its contents. The 
proposition is well established that notice of an incum- 

‘brance on property is notice of its contents.— Hall v. Smith, 
14 Vesey, 426; Jones v. Smith, 1 Hare, 43 ; Story’s Eq. Jur. 
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vol. 1, § 400. It is, however, not applicable to this case. 
The mortgage from Cobb to Ponder and to Scott were ex- 
ecuted on the same day. ‘The recital in Scott’s mortgage, 
that the proceeds of the sale of the property should be ap- 
plied to “ the amount secured to be ‘paid to B. K. Ponder 
by a mortgage on said premises,” taken in connection 
with the fact admitted, that Ponder was to have a mort- 
gage on the property, and the entire absence of proof as 
to which mortgage was first} executed, can not sustain a 
presumption that will charge another with constructive no- 
tice to his manifest inquiry. Notice of an intention to ex- 
ecute a deed is not notice of the contents of the deed as 
executed.—Sugden on Vendors, vol. 2, p. 1058, § 68 ; Spen- 
cer’s Eq. Jur. vol. 2, p. 758; Cothey v. Sydenham, 2 Bro. 
391, 393; McGregor v. Brown, 5 Pick. 174; Warden v. 
Adams, 15 Mass. 233. One of the reasons of the law of 
constructive notice is that prior transactions shall prevail 
over subsequent ones, unless the omission of something to 
be done by the former contractor will cause injury to the 
latter. Nor should any presumption be indulged against 
either of these parties, under the particular circumstances 
of this case, from what appears to be the simultaneous ex- 
ecution of these mortgages. They thought they under- 
stood each other, and if either was honestly mistaken he is 
entitled to relief in equity. 

Before and at the time of the execution of these deeds 
of sale and mortgages Scott had notice of an existing mort- 
gage held by Ponder, on the land of Cobb. This mort- 
gage describes a certain note as the evidence of its consid- 
eration. On this note were credits, not specifying in what 
currency paid, but using the general term “dollars,” as 
did the promise to pay. Scott is charged with construct- 
ive knowledge of this. If we add to this knowledge, the 
information given to him by Cobb and by Given, who, as 
the agent of Cobb, paid the credits to Ponder, the reception 
by Ponder of the payment, his acquiescence in it for nearly 
three years, and his declaration that he would not have 
asked Cobb to scale the payment if he had not desired time 
on his debt, and the transfer of his mortgage to other 
property, we are obliged to conclude that Scott was justi- 
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fiable in acting on the belief that the incumbrance which 
he consented should be prior to his, was of insignificant 
amount, and that Ponder himself regarded his recent con- 
tract with Cobb as the valid consideration for his new note, 

If the payment in Confederate money is no payment at 
all, or if it is valid only for the amount agreed on between 
Cobb and Ponder, then, by the terms of the agreement 
between all the parties, Scott has no case against Ponder, 
If it is valid for the full amount, expressed in its endorse- 
ment on the note, he is entitled to the relief he seeks. The 
Confederate currency was one of the agencies resorted to 
by the adherents of the Confederate government to carry 
on the war against the United States. But no law of that 
government or of the State of Alabama compelled a cred- 
itor to take it in discharge of his credits. There is no 
proof in this case that any duress was employed to com- 
mand its acceptance. Ponder, as a free agent, could have 
refused it if he desired to do so, or he could have accepted 
it partially or conditionally. He could have forgiven the 
debt entirely, or cancelled it in whole or in part, for any 
consideration deemed sufficient by him. The Confederate 
mcney, we know, was worth something at the time it was 
offered. Whether worthless or not, it was tendered to him 
as a satisfaction of so much of the indebtedness due him. 
In the free exercise of his right to dispose of his property as 
he pleased, not being the agent, trustee, or representative 
of another, he accepted it as such, and he must be bound 
by it. | 

The chancellor proceeded to determine the indebtedness 
between the defendants. In this we think there is error. 
The pleadings do not put in issue their rights against each 
other. The new contract made by them may or may not 
be valid. The defense of usury is a personal privilege, 
and must be pleaded. Our conclusion is that the appellee 
is entitled to the relief for which he prays, but that a cross 
bill, or an amendment of the pleadings, is necessary to de- 
cide any issues between the defendants. 

Decree reversed, and cause remanded. 


Nore py Reporrer.—On 23d of July, 1869, the appel- 
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lants applied for a rehearing, to which the following re- 
sponse was made at the present term: 


B. F. SAFFOLD, J.—The appellant applies for a rehear- 
ing on the ground, that by the decision rendered he loses 
the security afforded by his first mortgage, for the amount 
ascertained to be due to him from Cobb, after scaling the 
payments made in Confederate currency. 

Ponder himself testifies that he required the scaling as 
the consideration of his consent to relinquish the land con- 
veyed by his first mortgage, and accepted another on that 
which Cobb was to receive in exchange from Scott, and 
that he would not have asked Cobb to scale the payment 
if he had not desired time on his debt, and the transfer of 
his mortgage to other property. 

Scott asserts, and Ponder admits, that the latter was to 
have a prior mortgage on the land conveyed by the former 
to Cobb for the amount actually due on the mortgage to 
be relinquished. The note secured by this Jast mentioned 
mortgage was endorsed with credits, not specifying in what 
currency paid, but using the general term “dollars.” Scott 
was charged with knowledge of this note and the credits 
on it, and as Ponder admitted that he had received the 
credits at their nominal value, we held the note to be paid 
to that amount. 

As the amount “secured to be paid” in the mortgage 
given by Cobb to Ponder, on the land received from Scott 
was not the amount due on the mortgage relinquished, and 
the two mortgages made by Cobb, one to Ponder, and the 
other to Scott, were executed on the same day, without any 
evidence of which was executed first, we can not, under 
the circumstances, hold Scott to a knowledge of the con- 
tents of the one to Ponder. 

A rehearing is denied. 
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Ex parte SIMS, Ex’r. 


[APPLICATION FOR MANDAMUS—PETITION TO ESTABLISH BILL OF EXCEPTIONS, } 


1. Courts, final adjournment of ; power over judgments, after.—After the 
final adjournment of a court, its judgments pass beyond its power and 
control, and become absolute, except for the purpose of correcting 
clerical errors and misprisions, where there is upon the record matter 
apparent enough to make such corrections, &c.; and no new trial can 
be granted, in such a case, at a subsequent term of the court. 

2. Act of December 17, 1868, and ordinance No. 39 of convention of 1867; 
what did not authorize. —The act of the 17th of December, 1868, entitled 
“An act to declare void certain judgments, and to grant new trials in 
certain cases therein mentioned, and to repeal sections 2876 and 2877 
of the Revised Code of Alabama.” and the third section of an ordinance 
of the convention of 1867, entitled ‘‘An ordinance concerning the value 
of contracts, where the consideration was Confederate bonds or cur- 
rency, and for the purchase of slaves,” having been declared unconsti- 
tutional and void, give to the courts no jurisdiction or power to grant 
new trials in the cases therein named. Nor is such power given to the 
courts by the ordinance of said convention No. 39, except in cases 
where there is a meritorious defense; and the fact that the contract 
upon which a judgment is rendered, was given in consideration of 
slaves bought and sold, constitutes no meritorious defense, provided 
good faith was observed between the parties in making such contract. 

3. Appeal; what not such final judgment as will authorize.-—The error in 
granting a new trial at a subsequent term of the court, can not be cor- 
rected by an appeal to this court, before final judgment ; for the reason, 
that an order granting a new trial, in such a case, is not a final order 
or judgment. The remedy to avoid such an error, is an application 
to this court for a mandamus to require the judge or court, making 
such an order, to vacate and set aside the same. 


This was a petition to this court, by R. H. Sims, as ex- 
ecutor of Berry Owens, deceased, to establish a bill of 
exceptions, and also for a writ of mandamus, to compel the 
Hon. J. Q. Smith, judge of the circuit court for Montgom- 
ery county, to vacate and set aside a certain order made 
by him in saidcourt, &c. The facts necessary to an under- 
standing of the opinion, are set out therein. 


Martin & Sayre, for petitioner. 
No counsel, contra. 
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PECK, C. J.—At the July term of the cireuit court of 
Montgomery county, in the year 1867, petitioner, as execu- 
tor of Berry Owen, deceased, recovered a judgment against 
Israel W. Roberts, for the sum of two thousand, three hun- 
dred and four dollars, on a bill of exchange drawn by one 
Samuel Lacy, on, and accepted by, said Roberts, dated 
December 29, 1859, and payable on the first day of Janu- 
ary, 1861, for the sum of fifteen hundred dollars, to the 
order of said Lacy, who, before maturity thereof, indorsed 
said bill of exchange, to said deceased, in his life-time. ° 

The petition states, that said bill of exchange not being 
paid at maturity, was duly protested, &c., and that said 
pill, at the commencement of the suit, was due and unpaid. 
The summons and complaint were duly served on said 
Roberts. 

The judgment entry, made a part of said petition, states, 
that said Roberts came by his attorney, and withdrawing 


, 
} 
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his plea, said nothing in bar or preclusion of plaintiff's 
demand ; and thereupon, judgment was rendered for peti- 
tioner, for the said sum of two thousand, three hundred 
and four dollars, and the costs of said suit. 

The petition also states, that afterwards, to-wit, on the 
29th day of January, in the year 1869, said defendant, said 
Roberts, moved said court to have said judgment opened, 
and a new trial granted, ‘on the grounds, that the original 
cause of action originated prior to the 25th day of May, 
1865, and, also, to have said judgment to be declared null 
and void, on the grounds that the said bill of exchange was 
for the purchase-money of a slave, This motion was 
allowed by the court, and a new trial was granted. 

On the hearing of this motion, the petitioner excepted 
to the ruling of the court, and a bill of exceptions was 
signed and sealed by the judge. 

The petition states, that the bill of exceptions signed by 
the court, is not the one prepared by petitioner’s counsel, 
which petitioner states was correct, and which was pre- 
sented to said judge, the Hon. J. Q. Smith, to be signed, 
but which he refused to sign, but struck out and erased a 
part thereof, and inserted other matter, that is incorrect 
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and was not excepted to; and that the bill of exceptions, 
as signed, is untrue, and deprives petitioner of all the ben- 
efits of his exceptions as really made, «ce. 

The petitioner prays this court to establish his bill of 
exceptions, as set forth and presented in his petition. He 
also prays for a writ of mandamus, directed to the Hon. J, 
Q. Smith, judge of the circuit court of Montgomery county, 
commanding him to vacate the judgment of said court, 
rendered at the January term thereof, opening the said 
judgment of petitioner, in the said case against said Rob- 
erts, and granting him a new trial therein, and that the 
judge of said court be required to re-instate his said judg- 
ment against said Roberts, so set aside, &c., as aforesaid, 
The view we take of this case, renders it unnecessary to 
consider the question as to the bill of exceptions. 

After the final adjournment of the court, by which the 
judgment of petitioner was rendered against the said Rob- 
erts, the said court ceased to have any power over the same, 
except that power that is incident to all courts of general 
jurisdiction over their judgments—that of correcting cleri- 
cal errors, where the record affords matter upon which to 
base such correction. After final adjournment, the judg- 
ments of courts become absolute and conclusive, and the courts 
have no further power over them.—Van Dyke v. The State, 
22 Ala. 54; and the case of Wedver v. Lapsley, decided at 
the Janury term of this court, 1869. 

The circuit court of Montgomery, therefore, had no 
power to set aside the judgment in this case, and to grant 
a new trial, unless such a power was conferred by the act 
of the 17th December, 1868, entitled “An act to declare 
void certain judgments, and to grant new trials in certain 
cases therein mentioned ; and to repeal sections 2876 and 
2877 of the Revised Code of Alabama;” or, under the 3d 
section of ordinance No. 38 of the convention of 1867 of 
this State, entitled “An ordinance concerning the value of 
contracts, where the consideration was Confederate bonds 
or currency, and for the sale of slaves.” 

If said act and order were constitutional and valid, then 
the said circuit court would have had jurisdiction to grant 
the new trial in this case; but the whole of said act, and 
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the 3d section of said ordinance, have been declared un- 
constitutional and void by this court.—See the cases of 
Sanders v. Cabaniss, and Weaver v. Lapsley, at the last 
January term of this court, 1869, and the case of McEIl- 
vain v. Mudd, Adm’r, at this term. Consequently, the 
said circuit court had no jurisdiction or power to set aside 
said judgment and grant a new trial. 

The only ground alleged for setting the said judgment 
aside, and granting a new trial, as appears from the motion 
of said Roberts, is, that the said bill of exchange was given 
for the purchase of a slave, and for that reason, is alleged 
to be without consideration. ‘lhe case of McElvain v. 
Mudd, Adm’r, supra, decides that the sale of slaves, after 
the date of the president’s emancipation proclamation, and 
before the suppression of the late rebellion, is a sufficient 
consideration to support contracts. Certainly, then, such 
sales, made before the rebellion began, must be legal and 
valid. 

The motion, and the order of the court on the same, 
granting a new trial, can not be sustained under the third 
section of the ordinance of said convention No. 39, for the 
reason, that no meritorious defense is disclosed. There is 
no merit in the fact, that the consideration for the said bill 
of exchange was the sale and purchase of a slave. The 
said court, therefore, set aside the said judgment, and 
granted the new trial, without any authority or legal ground 
for so doing. 

The remedy for such an error, before final judgment, is 
an application to this court for a mandamus, to compel the 
court granting the new trial to,set it aside, and to re-instate 
the judgment, and to issue execution on the same. No ap- 
peal will lie to reverse such an order, because it is not a 
final order or judgment.— Broyles v. Maddox, at last term. 

Let an order nisi, in the nature of an alternative man- 
damus, issue, directed to the circuit court of Montgomery 
county, to be served on the judge of said court, command- 
ing said court to vacate and set aside the order granting a 
new trial] in said case, and to re-instate said judgment, and 
to issue an execution on the same; or, that said judge show 
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cause, at the next term of this court, on the first motion 
day of the division of which said county of Montgomery 
forms a part, why he has not done so. 








MONTEVALLO COAL MINING CO. vs. REYNOLDS, 


[CERTIORARI—MOTION TO DISMISS APPEAL. ] 


1. Adjournment of court, record of proceedings after; what can not be 
brought to supreme court by certiorari.—The record of proceedings, in‘ 
the court below, after its final adjournment, and after appeal to the 
supreme court, except an amendment of the record of the entry of the 
judgment nunc pro tunc, or of some of the proceedings antecedent 
thereto, can not be brought up to this court, upon the return of a cer- 
tiorari sent down to the court below, upon a suggestion in this court of 
a diminution of the record. 

2. Same ; what can be brought to this court on appeal.—Only the record up 
to the final judgment, including the record of the final judgment itself, 
can be brought. to this court on appeal from such final judgment, 
What happens after the final judgment, in the court below, except a 
correction nunc pro tunc of the judgment, or other proceedings ante- 
cedent to the judgment, is no part of the record upon which errors can 
be assigned in this court, on an appeal from such final judgment. 

3. Appeal; when will be dismissed.—It the tinal judgment in the court be- 
low is set aside on motion of the appellant, and a new trial granted 
after the appeal from such final judgment, and whilst the same is pend- 
ing in this court, although such order of the court below may be erro- 
neous, such appeal will be dismissed on motion of the appellee, in this 
court, after the grant of such new trial. 


The appellee, in this cause, moves to dismiss the appeal, 
because, since said appeal was taken and while the same 
was pending in this court, the court below, on motion of 
the appellant, set aside the final judgment appealed from 
and granted a new trial in the cause, and because there is 
now no final judgment from which to appeal. ‘The appel- 
lant resists this motion and submits a counter motion for 
an alias certiorari, &e. 

The facts of the case will be found in the opinion. 
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Joun W. A. SanrorD, for appellant. 
Catton & THorINGTON, for appellee. 


PETERS, J.—At the last term of this court, the appel- 
lee in this suit obtained a certiorari to the city court of 
Montgomery, in which this cause was tried and determined, 
to bring up a more perfect record of the proceedings in 
the court below. This writ was returned to the present 
term of this court, and the clerk of the city court sent up 
with it, as a more complete record of the transcript of the 
record of certain proceedings arising on a certain motion, 
made in said city court at the October term thereof in 18v9, 
by the appellant in this suit, to vacate and set aside the 
judgment rendered in this cause in the city court, on the 
14th day of March, 1868, from which this appeal was 
taken ; and a certain other motion made in said city court 
in this cause at said October term, 1869, made by said ap- 
pellee, to amend the entry of judgment in the court below 
nunc pro tunc, 80 as to show a proper service of the sum- 
mons on said appellant. These motions were heard and 
determined at the same time. The motion of the appel- 
lant was granted by the court, but the motion of the ap- 
pellee was denied. ‘To this ruling of the court the said 
appellee objected, and reserved his objection by bill of ex- 
ceptions. The record shows that this appeal was taken on 
the 2ist day of May, 1869. 

The appellant now moves, in this court, to set aside the 
return thus made on said certiorari awarded at the June 
term, 1869, of this court, and also for an alias certiorari. 

The appeal from the judgment of the city court removed 
the case out of that court into this court, and the city court 
can not act further in the matter then, without an order 
from this tribunal, so long as the appeal is pending, except 
to execute the judgment, when no supersedeas.bond has 
been given, or to amend the entry of the judgment below 
nunc pro tunc.—Revised Code, $$ 3485, 3489; John Berry, 
Receiver, &c., 26 Barb. 55; Fuber v. Carter, 2 Sneed, 1; 
Stone v. Spillman, 16 Texas, 432; Séalbird v. Beattie, 36 N. 
H. 455; Aembrough v, Mitchell, 1 Head, 589; Archer v. 
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Hart, 5 Florida, 234; Spaulding v. Milwaukie, &., R. R. 
Co., 11 Wis. 157. 

But, in this State, the record of a judgment may be 
amended by an entry nunc pro tunc, by the court in which 
it was rendered, during the pendency of an appeal, so as 
to make the record speak the truth. And after the record 
is so amended, a certiorari will be awarded to bring up the 
amended record; or when such record, so amended, is 
brought up to this court by a certiorari issued before the 
amendment was made, it is properly before this court, and 
will be considered on an assignment of errors here. This 
has been the practice of our predecessors.— Townsend », 
Jeffries, Adm’r, 24 Ala. R. 329; Cunningham v. Fontaine, 
25 Ala. 644; Rev. Code, § 2807; Sartor v. Br. Bh. Mont- 
gomery, 29 Ala. 353 ; 24 Ala. 468. 

But, generally, after the appeal is taken, the judgment 
in the court below can not be vacated and set aside, or 
opened so as to introduce new matter into the record which 
was not properly a part of the record at the date of the 
judgment. The correction of the entry of judgment nune 
pro tunc is not such an addition of new matter to the record, 
but only such an amendment of the record as shall make 
it speak the truth of the proceedings in the court below 
up to the judgment, including the record of the judgment 
itself. After final judgment and the adjournment of the 
court, the record, if it speaks the truth, can not be increased 
or diminished. Such judgment, until it is reversed ora 
new trial granted, is a finality.— Hudson v. Hudson, 20 Ala. 
364; Kidd v. Montague, 19 Ala. 619; Chamberlain v. Gail- 
lard, 26 Ala. 504; Deslonde v. Darrington, 29 Ala. 92; Har- 
ris v. Billingsley, 18 Ala. 438. 

Here the transcript shows that the record sent up with 
the certiorari is not the record of the proceedings in this 
case, before the entry of the judgment in the court below 
or before the judgment itself. Nor is it a correction of the 
record nunc pro tunc. It is, therefcre, improperly sent up 
to this court, as a part of the record in this case antecedent 
to the appeal. 

The motion to set aside the return to the certiorari is 
therefore granted, and the same is ordered to be set aside. 
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But the motion to grant the award of an alias certiorari is 
denied. No diminution of the original record is suggested, 
and no reason for its allowance is shown.—11 Rule Prac. 
Rev. Code, 817. 

The cross motion, made by the appellee in this court, to 
dismiss the appeal must prevail. It is admitted by the 
eminent counsel who makes it, and the counsel who repre- 
sents the appellant, that the judgment below from which 
the appeal has been taken, has, upon the motion of the 
appellant in that court, been vacated and set aside since 
the appeal, and that there is now no longer any final judg- 
ment in that court. A record of the proceedings upon the 
motion to vacate and set aside the judgment in the court 
below, filed in this cause, shows the same fact. It may 
have been an error in the court below to do this, but as it 
was done at the instance of the appellant, he has no right 
to complain of it. He consented to it, and consent takes 
away error. Concensus tolet errorem is the rule which must 
govern in such cases.—Coke’s Litt. 126 ; Broom’s Max. 129; 
Rogers and Wife v. Conger et al., 7 John. 611, 558; Revised 
Code, § 3504. Where there is no final judgment in the 
court below, the appeal will be dismissed.— Broyles v. Mad- 
dox, June term, 1869. 

Let the appeal be dismissed, at appellant’s costs, 





MONTGOMERY & EUFAULA RB. R. Co. vs. TREBLES. 


[ACTION BY INDORSEE AGAINST INDORSER ON A BILL OF EXCHANGE RE-ISSUED 
AFTER PROTEST. ] 


1. Indorsement, denial of execution of, or authority to make ; how only can 
be taken advantage of.—Since the adoption of the Code of 1852, an ob- 
jection to an averment in a complaint against a corporation, that the 

defendant indorsed a bill of exchange by its president, A. S., involving 

a denial of the execution of, or want of authority to bind by, the in- 

dorsement, can only be taken advantage of, by plea verified by affi- 

davit, 
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2. Indorser before maturity, extent of liability for putting bill in circulation 
after dishonor ; how and by whom ascertained.—W hex an indorser before 
maturity puts a bill of exchange into circulation, after its dishonor, the 
nature and extent of his contract is a question of fact, to be ascer- 
tained by the jury, from his intention as shown by the evidence. 

3. Indorser ; duty of, when indorser is liable only on second indorsement.—If 
the indorser’s liability is by virtue of his second indorscment only, the 
indorsee must demand payment of the acceptor, and give notice of hig 
failure to pay, within a reasonable time, to be dé termined by the jury 
according to the evidence ; but if the indorser intended to stand in ref- 
erence to the bill as an indorser whose liability was fixed, no subse. 
quent demand and notice is necessary, 


Appeal from City Court of Montgomery. 
Tried before Hon. THomas M. ARRINGTON. 


The complaint in this case is as follows: “ The plain- 
tiff claims of the defendant five thousand dollars, due on 
a bill of exchange which was drawn by J. W. Echols, dated 
Montgomery, Ala., January 11th, 1860, and payable on the 
first day of January, A. D. 1861, for the sum ot five thous- 
and dollars, to the order of the president and directors of 
the Montgomery & Eufaula R. R. Co., which said com- 
pany, by its then president, Arnold Seale, endorsed. said 
bill after maturity thereof to the plaintiff, and after the 
same was duly protested, of which defendant bad due no- 
tice, and said defendant thereby became liable to pay said 
bill and interest thereon. ‘The said bill, with the accruing 
interest due thereon is still unpaid, and plaintiff avers that 
after the said bill was re-issued by the said company as 
aforesaid, the payment thereof was demanded of said 
Echols, who failed to pay the same, and notice of his said 
failure was given to said company before bringing this 
suit.” 

The defendant demurred to the complaint, assigning, 
among other grounds— 

Ist. 'That there is no averment that Seale had authority 
to indorse for the company. 

2d. That the complaint does not show where payment 
was demanded after the re-issue of said bill and notice 
given. The court overruled the demurrer. 

The bill of exceptions does not show that the overruling 
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of the demurrer was exce »pted to, but the same is noticed 
both in the argument of counsel, and in the opinion. 

On the trial of the cause, the plaintiff offered to read in 
evidence a bill of exchange corresponding with that de- 
scribed in the complaint, except that it was payable at the 
Central Bank at Montgomery, Alabama. It was indorsed 
“Arnold Seale, president,” and also with the names of five 
persons, but these were erased by lines drawn through 
them with a pen, and the following words were written 
beneath them: “The above names erased aud bill trans- 
ferred to Noble & Brother, this day, 25th March, 1863. 
Joseph D. Hopper, Secretary. 

The defendants objected to the admission of the bill 
with its indorsements, on the ground of variance between 
it and the one described in the complaint. The objection 
was overruled, and defendant excepted. The plaintift, af- 
ter proving due protest, notice, &c., proved by Tichenor 
that about the 16th of March, 1864, the said bill was trans- 
ferred to him by Noble & Brother, in the same condition in 
which it then was; that within about three weeks after ob- 
taining the bill he demanded payment of Kchols, and at 
the close of the war, in 1865, he notified the then presi- 
dent of the company that Echols had failed to pay it, and 
that he looked to the company for payment. Subsequently 
he transferred the bill to B. B. Davis. The plaintiff also 
proved that the indorsement on the bill, purporting to have 
been written by Joseph D. Hopper, was in his hand writ- 





ing, and that he was secretary at the time it bears date, 
March 25th, 1863. The plaintiff then proved the transfer 
of the bill from Davis, by successive transfers, to himself. 

This being all thé evidence, the court, at the request of 
the plaintiff, charged the jury that if they believed the 
evidence they must find for the plaintiff. The defendant 
then asked the court to charge the jury, that “if they 
were satisfied the indorsement of the defendant was made 
before maturity, they must find for the defendant.” This 
charge was refused. ‘To the charge given, aud the refusal 
to charge as requested, the defendant excepted, and now, 
with other objections to proceedings in the court below 
not necessary to be noticed, assigns the same for error. 
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Warts & Troy, for appellant. 
CuiLtTon & THORINGTON, contra. 


B. F. SAFFOLD, J.—The bill of exceptions does not 
state that the appellant excepted to the overruling of his 
demurrer to the complaint because there were no aver- 
ments of Seale’s authority toindorse for the company, and 
of the place where payment was demanded after the re- 
issue. As these objections are argued by both parties, we 
will decide them. 

The strongest authority cited by the appellant in support 
of his first ground of demurrer is found in the case of 
May v. Kelly & Frazier, 27 Ala. 497. There the averment 
was, that the captain of the steamboat accepted for the 
owners, and the court held that in declaring against the 
principal on a bill accepted by his agent, the authority 
of the agent to accept must be averred. It should be ob- 
served that this acceptance was made before the Code of 
1852 went into operation. Under the law prior to the 
Code, the requirement of a sworn plea to deny the execution 
of an instrument, the foundation of the suit, was restricted 
to instruments purporting to be made by the defendant 
himself. As the onus of proving the exception was upon 
the plaintiff, when he alleged that it was done by an agent 
of the defendant, the averment of his authority to execute 
became necessary. The Code, however, expressly requires 
all pleas which deny the execution by the defendant, his 
agent, partner, or attorney, of any instrument in writing, 
the founaation of the suit, or the assignment of the same, 
to be verified by affidavit.—Rev. Code, § 2640. The form 

‘of the plea, prescribed by the Code, requires the pleader 
to aver that the instrument was not executed by him, or 
by any one authorized to bind him in the premises.—Rev. 
Code, p. 678. In the case under consideration the aver- 
ment of the complaint is, the defendant indorsed the bill by 
its president, Arnold Seale. ‘To this averment no objection 
can be taken by demurrer, nor can proof of its execution 
be required unless denied by a sworn plea.—Foney, Adm’r, 
v. Winter, 37 Ala. 277; Ala. Coal Mining Co. v. Brainard, 
35 Ala. 476; Deshler v. Guy, 5 Ala. 186; McWhorter v. 
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Lewis, 4 Ala. 198; Lazarus v. Shearer, 2 Ala 718; Fowlkes 
& Co. v. Baldwin, Kent & Co., ib. 105; Stringfellow & Hob- 
son v. Mariott, 1 Ala. 573; Skinner v. Gunn, 9 Por. 305; 
Martin v. Dortch, 1 Stew. 479. 

The question of variance between the bill offered in evi- 
dence and the one described in the complaint, will receive 
solution in the consideration of the rights and obligations 
of the parties respecting the former bill. 

At the instance of the Central Bank, this bill was pro- 
tested at maturity, and due notice thereof given to the 
drawer and indorsers. Afterwards, about the 25th March, 
1863, as appears by the writing of J. D. Hopper, the sec- 
retary of the defendant, the indorsement of the directors 
was erased and the bill transferred to Noble & Brother, 
and by successive transfers to the plaintiff. It is a fair 
presumption, if not actually proven, that the defendant 
had regained the bill after protest, and re-issued it. Was 
the indorsement prior to protest ipso facto extinguished by 
regaining the bill? Could the defendant only negotiate it 
again by another and distinct indorsement? If so, then, 
perhaps, the holder should again have demanded payment 
of the acceptor, and given notice of non-payment, within 
a reasonable time. This seems to have been the view taken 
by this court in the cases of Branch Bank at Montgomery v. 
Gaffney, 9 Ala. 153; Adams, Adm’r, v., Torbert, 6 Ala. 865 ; 
Kennon v. McRea, 7 Por. 175. Whether an indorser who 
again puts a bill into circulation after protest means to be 
bound by his second indorsement, or his first, on which 
his liability is fixed, seems to be a question of fact, to be 
determined by the jury according to the evidence. That 
he can make either agreement with his transferree is evi- 
dent. 

In the case of Hullum v. The State Bank, 18 Ala. 805, 
the defendant, Hullum, who was not a party to the bill be- 
fore protest, indorsed it after the bank had acquired it, and 
after protest, at the instance of one of the indorsers whose 
liability was fixed. The court held that the nature and ex- 
tent of his contract should be ascertained from his inten- 
tion, as shown by the evidence, and thus tes/ed, that he 
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intended to stand in reference to the bill as an indorser 
whose liability was fixed. 

The bill of exchange in this case was transferred by the 
defendant, in March, 1863, to Noble & Brother, and by 
them in March, 1864, to Tichenor, who, three weeks after- 
wards, demanded payment of Echols, and in 1865, after 
the war, gave notice of his non-payment to the defend- 
ant. Whether a demand and notice after dishonor was 
necessary depends on the intention of the defendant in re- 
issuing the bill. 

The charge given by the court, at the request of the 
plaintiff, was erroneous in assuming to determine the ex- 
ercise of due diligence on the part of the holder, and the 
nature and extent of the contract of the defendant, to be 
ascertained from his intention, as shown by the evidence. 
Hullum v. The State Bank, 18 Ala. $05; Br. Bh. at Mont- 
gomery v. Gaffney, 9 Ala. 153. 

The bill offered in evidence was properly admitted. Its 
legal effect, as between the particular parties to the suit, 
was sufficiently stated in the complaint. After maturity 
and protest it was not requisite to present it again at the 
bank. The time at which that was to be done had passed, 
and there was no new appointment of any place where 
payment should be demanded. In Puckett v. King, Upson 
cd Co., the court says the note was not described according 
to its nga effect. The defendant had contracted to pay 
ata particular place on a stated day, and not absolutely 
and wherever the note might be presented to him. 

The charge asked by the defendant was properly re- 
fused. 

The judgment is reversed and the cause remanded. 
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Ex parte BOYNTON. 


[CERTIORARI FROM SUPREME COURT TO PROBATE COURT, AND SUPERSEDEAS TO 
SUSPEND AND SUPERSEDE PROCEEDINGS IN SAID COURT. } 


1. Certiorari; when proper remedy.—Certiorari is a proper remedy to re- 
move, for revision, a cause from the probate to the appellate court, 
where the order, decree, or proceeding, complained of, is claimed to 
be void. 

9. Same; what should be done in primary court before applying for.—A mo- 
tion to set aside the void action ought, however, to be first made in the 
primary court. 

3. Same; when resort may be had directly to supreme court.—If such action 
occurs in a court from which an appeal may be taken to this court, or 
before a judge or court equal in authority and jurisdiction to any other 
inferior judicial tribunal, resort may be had directly to this court for 
the exercise of its powers of general superintendence and control of 
inferior jurisdiction.—(Prck, C. J., dissenting.) 


This was a motion to dismiss the certiorari, and to quash 
the supersedeas issued in this case. The facts upon which 
the motion is based, fully appear in the opinion. 


ALEX. WHITE, pro motion. 
Petrus & Dawson, contra. 


B. F. SAFFOLD, J.—The petitioner, W. N. Boynton, 
alleges, that being the executor of the will of Alanson 
Saltmarsh, deceased, he was removed from his office by an 
order of the probate court, rendered on the 17th day of 
August, 1869, which time was not a day of any regular 
term to which said case was adjourned ; that afterwards, on 
the 15th of September, 1869, he moved the said probate 
court to vacate and set aside the order removing him, which 
motion was heard and refused on the 10th day of Novem- 
ber, 1869. 

Upon affidavit stating these facts, he applied for and 
obtained, in vacation, a certiorari to bring the proceedings 
in the cause directly into this court for revision, and a su- 
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persedeas to suspend further action in the probate court 
until the final determination of this court in the matter, 
and he asks for such relief as is in the power of this court 
to render. The motion to dismiss is upon the ground, that 
the remedy of the applicant was either by appeal to this 
court, or by certiorari returnable to the circuit court. — 

An appeal to this court from the order removing him, 
would have been an appropriate remedy for the petitioner, 
if the order had been irregular and simply erroneous. But 
the objection taken to it is, that itis void. An appeal from 
it, therefore, would probably, under late precedents of this 
court, have been dismissed at his costs.—Hays v. Cockrell, 
41 Ala. 75; Garrison v. Burden, 40 Ala. 513. 

The action now sought of this court is a revision of the 
proceedings of the probate court. For this purpose, the 
proviso to the second section of article 6 of the constitu- 
tion gives authority for the issuance of the necessary writ. 
It is said that application must be first made to the circuit 
court. Whyso? The jurisdiction of the probate court in 
respect to the grant of letters testamentary and of admin- 
istration is original, general and unlimited.—Const. of Ala. 
art. 6,§ 9; Gray’s Adm’r v. Cruise, 36 Ala. 559. The cir- 
cuit court can have no greater jurisdiction. Besides, all 
of the statutes providing for appeals from the probate 
court, give them concurrently to either the circuit or su- 
preme court. I construe the discretion thus allowed to be 
that of the party appealing. The case of Ex parte Bur- 
nett, (30 Ala. 461,) was one in which the prisoner applied 
directly to this court for the writ of habeas corpus, which 
had been denied him by the probate judge. The court 
said: “So far as judicial functions were invoked in this 
case, neither a chancellor nor a circuit judge had larger 
powers than the judge of probate. We know of no prin- 
ciple of law which requires the petitioner, after failing in 
his application to the judge of probate, to go for redress 
to either of those judicial officers, or the courts over which 
they preside, before coming to this court and asking our 
superintendence and control of that inferior jurisdiction.” 

Ex parte Henderson, (June term, 1869,) is antagonistic to 
this decision, but it is based upon authorities which do not 
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sustain the proposition, that this court can not by certiorari 
take jurisdiction of this case. Ea parte Simonton (9 Por.) 
was a case of application to the supreme court in the first 
instance for a writ of habeas corpus. Collier, C. J., said : 
“Po bring the case within the qualifying terms of the pro- 
yiso, (Const. art. 7, § 2,) it should be shown that some court 
or judge invested with authority to act, had undertaken to 
decide upon the case.” John v. The State, (1 Ala.) and Ex 
parte Tarleton, (2 Ala.,) were cases before courts from which 
no appeals were provided. In Hx parte Russell, (29 Ala.) 
the prohibition sought was in a matter about which the 
jurisdiction of the probate court was limited. In Ea parte 
Floyd, (39 Ala.,) application was made for an order to the 
clerk of the circuit court superseding a writ of restitution 
in a case of unlawful detainer. The court said it could 
not require the clerk to correct any error into which he 
may have fallen, nor could it, by direct action, correet such 
error. The case of Field v. Milly Walker, (17 Ala. 80,) was 
brought up by certiorari to the judge of the county court, 
and was a proceeding by habeas corpus before him. 

The principle running through all of these cases is, that 
if the proceedings complained of occur in a court from 
which an appeal may be taken to this court, or before a 
judge or court equal in authority and jurisdiction to any 
other inferior judicial tribunal, resort may be had directly 
to this court for the exercise of its powers of general su- 
perintendence and control of inferior jurisdiction. 

The proceedings preliminary to a resort to this court for 
relief prescribed in Ex parte Croom, (19 Ala. 561,) have 
been exactly complied with in this case. Application has 
been made to the probate court to set aside the order re- 
moving the executor, and has been refused. The facts 
upon which the petition invokes action are set out in writ- 
ing, to-wit, the transcript from the records of the court, 
and are certified to by the judge. I admit that we may 
refuse to hear this case on the ground that the necessity is 
not indispensable, as there may be a resort to the circuit 
court. If the order complained of is void, as it is claimed 
to be, the course taken by the applicant is regular and free 
from laches. Grave consequences to the parties interested 
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are involved. All subsequent proceedings in the probate 
court, or in other courts, respecting the estate, and the 
rights of other parties in relation to it, may hereafter be 
held to be nugatory. If we send the parties to the circuit 
court, delay will be occasioned, costs will be incurred, and 
tedious litigation entailed upon them. The necessity for 
revising the proceedings of this inferior jurisdiction is little 
short of imperative, and the authority to do so is given 
both by statute and the constitution. 

The supersedeas granted is not intended to have any 
greater ettect than to stay the proceedings pending in the 
probate court, just where they are now, until the further 
order of this court in the matter. 

The motion to dismiss the certiorari and to quash the 
supersedeas is overruled. 


PECK, C. J., (dissenting.)—During the recent vacation, 
on the application and petition of Wm. N. Boynton, to one 
of the-judges of this court, a writ of certiorari was ordered 
to be issued by the clerk of this court, directed to the pro- 
bate court of the county of Dallas, commanding the judge 
of said probate court to send, certified, to this court, a com- 
plete transcript of certain proceedings said to have been 
had in said probate court. 

Upon looking into said petition, it is seen that these pro- 
ceedings consist of an order of said court removing said 
petitioner, as executor of the last will and testament of 
Alanson Saltmarsh, deceased, late of said county, and the 
appointment of an administrator de bonis non, with the said 
will annexed, making an order requiring petitioner to file 
his accounts and vouchers for a final settlement, and an 
order of said court, on the petition and application of said 
Wn. N. Boynton, refusing to set aside said orders and pro- 
ceedings, and to vacate the same, and to restore said peti- 
tioner to his office of executor of the said Jast will and tes- 
tament of said Alanson Saltmarsh, deceased. With said 


writ of certiorari, a writ of supersedeas was prayed for and » 


issued, to suspend and supersede the proceedings of said 
probate court in the premises, until a hearing and the fur- 
ther order of this court in this matter. 
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A motion is now made in this court to dismiss said writ 
of certiorari, and to quash the supersedeas, upon the grounds 
that this court had no jurisdiction to issue a writ of cer- 
tioravi in such a case. 2d. That there is an adequate rem- 
edy, by appeal, to revise and reverse an order of the pro- 
bate court, removing an executor or administrator from his 
office as such executor or administrator. 

2. Section 2 of article 6 of the constitution of this State 
declares, that “except in cases otherwise directed in the 
constitution, the supreme court shall have appellate juris- 
diction only, which shall be co-extensive with the State, 
under such restrictions and regulations, not repugnant to this 
constitution, as may, from time to time, be prescribed by 
law; Provided, that said court shall have power to issue 
writs of injunction, mandamus, habeas corpus, quo-warranto, 
and such other remedial and original writs as may be nec- 
essary to give it a general superintendence and control of 
inferior jurisdictions.” 

Section 5 of the same article ordains, that “the circuit 
court shall have original jurisdiction, in all matters civil 
and criminal within the State, not otherwise excepted in 
the constitution ; but in civil cases only, when the matter 
or sum in controversy exceeds fifty dollars.” 

Section 747 of the Revised Code provides, that “ the cir- 
cuit judges have authority to grant writs of certiorari, super- 
sedeas, quo-warranto, mandamus, and all other remedial and 
original writs, which are grantable by judges at the com- 
mon law.” 

Section 62 of said Code provides, that “the judges of 
the supreme court have, each of them, authority to issue 
writs of certiorari, injunction, and supersedeas, subject to 
the limitations prescribed by this Code, as judges of the 
circuit courts are authorized to grant the same.” 

This, clearly, does not mean that the judges of the su- 
preme court may issue writs of certiorar?, in all cases where 
such writs may be issued by judges of the circuit courts. 
It only means that the judges of the supreme court, in 
proper cases, may issue such writs in the same way or man- 
ner that the judges of the circuit courts issue like writs. 
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The judges of the supreme court have no jurisdiction to 
issue writs of certiorari, to review the proceedings of infe- 
rior criminal courts. That can only be done by the circuit 
courts, or the judges thereof.—John (a slave) v. The State, 
1 Ala. 95. If +) y can not issue such writs, to review the 


procee’) °°! such courts in criminal cases, upon what 

rine? ‘yoy issue such writs, to review the proceed- 
ji: ’ . eourts in civil cases? Certainly, there is no 
r _ vf necessity ; for the judges of the circuit courts 


have undoubted jurisdiction to issue writs of certiorari in 
all proper cases, to review the proceedings of all inferior 
courts, whether civil or criminal ; they issue these writs in 
all cases where they are grantable by judges at the com- 
mon law. 

But this court, by the second section of the constitution 
above referred to, except in cases otherwise directed in the 
constitution, exercises appellate jurisdiction only, under 
such restrictions and regulations, not repugnant to the con- 
stitution, as may, from time to time, be prescribed by law. 

In cases like the one!we are considering, (judgments and 
orders of the probate courts removing executors and ad- 
ministrators.) the law has prescribed how, in whatway, and 
within what time, such judgments and orders may be 
revised and reviewed in this court. 

Now, this being so, can they be revised in this court in 
any other way? I readily admit, that the writ of certiorari 
is a way, often times, of removing proceedings from an 
inferior to a superior court for revision, but it is not an 
appeal, although it may operate in the nature of an ap- 
peal. 

A certiorari is a writ that may be, and usually is resorted 
to, to revise the proceedings of inferior courts, where no 
express mode is provided, to remove their proceedings to 
an appellate tribunal.—/ohn (a slave) v. The State, supra, 

page 96. 

- Tf the petitioner is without fault, in not taking an appeal 
in this case, for the reasons disclosed in his petition, he is 
not without remedy, unless this court interposes for his 
relief. The circuit courts have a clear jurisdiction in the 
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premises, and are not hedged in by any constitutional re- 
strictions, in the free exercise of their jurisdiction. 

This court can not issue this writ, under the proviso to 
the said second section of the constitution, because its ob- 
ject is not to give this court a superintendence and control 
over an inferior jurisdiction, but its object is to revise and 
review an order and judgment of an inferior court. But if 
that were its object, the necessity contemplated by the 
constitution does not exist, as there are other judges and 
courts that can issue the writ ; and, consequently, there is 
no necessity for the interposition of this court.—Zx parte 
Henderson, decided at the last June term of this court; 
The Simontons, ex parte, 9 Por. 383; and Ex parte Russell, 
29 Ala. 717. 

I have examined with much care the decisions of this 
court, and have been able to find no case where this court 
has issued a writ of certiorari, in a case at all analogous to 
this, unless the case of Field v. Milly Walker et al., (17 Ala. 
80,) be such a case; but I doubt whether that is such a 
case. I know the reporter states, at the beginning of the 
said case, as reported, that it is a “certiorari to the judge 
of the county court of Tuskaloosa,”’ but the case nowhere 
states it was a certiorari issued by this court; it may, for 
aught that appears, have been issued by the cireuit court, 
and so, have reached this court by appeal or writ of error ; 
besides, 1 have examined the said case, as it appears on 
the docket of this court, (the clerk not being able to find 
the transcript itself,) and it is there stated thus: “ The mat- 
ter of the petition of Milly Walker et al., for a habeas cor- 
pus.” 

If it was a certiorari, issued by this court directly to the 
county court of Tuskaloosa, it is an isolated case, and the 
question as to the propriety of. its being so issued does not 
seem to have been made or considered by this court. In 
my examination, I have found many analogous cases where 
the writ of certiorari was issued by the circuit courts, and 
in those cases it is said the remedy is by certiorari from 
the circuit courts. 

In the case of Fowler v. Trewhit, (10 Ala. 622,) it is de- 
cided that a refusal of the orphans court to entertain a 
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petition for a share in the distribution of an estate, can 
not be redressed by a writ of error; that the remedy is by 
certiorari in the circuit court. 

So, in the case of Stout, Ingolsby & Co. v. Ward, Adm’r, 
(10 Ala. 628,) it is held that a creditor, whose claim is re- 
jected on a final settlement of an insolvent estate, who is 
not a party to the final decree, can not sue out a writ of 
error; that his remedy is by certiorari from the circuit 
court. 

In the case of Cawthorne v. Weisinger, (6 Ala. 714,) it is 
ruled, that a writ of error can not be prosecuted, upon the 
settlement of an insolvent estate, until a final decree is 
made; but any creditor who may conceive himself injured 
by a rejection of his claim, may, by certiorari, remove the 
record into the circuit court, and have the question recon- 
sidered; and for the improper admission of a claim, the 
remaining creditors may also seek redress in the same way. 

These are only a portion of the cases to be found in our 
reports, more or less analogous to the question now under 
consideration, which, I think, satisfactorily show that the 
writ of certiorari, to revise and review the orders, judg- 
ments and proceedings in inferior courts, can properly only 
be issued by the circut courts, or the judges of said courts. 
But, without absolutely deciding this question, I do not 
feel at liberty to assume and exercise a doubtful jurisdic- 
tion, where there is no pressing necessity for it, and where 
there are other judges and courts that have a clear and 
undoubted jurisdiction in the premises. 

For these reasons, I feel constrained to dissent from the 
decision of this court just announced, and, in my opinion, 
the certiorari ought to be dismissed and the writ of super- 
sedeas quashed. r 
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[BILL IN EQUITY, BY WIDOW AGAINST HEIRS OF HUSBAND, PRAYING DIVESTI- 
TURE OF TITLE OUT OF HEIRS TO CERTAIN LANDS, OF WHICH HUSBAND DE- 
CLINED TO TAKE MARITAL POSSESSION, THE MERE LEGAL TITLE BEING IN 
HIM, AND RECEIVED BY THE HUSBAND, DURING MARRIAGE, IN EXCHANGE FOR 
OTHER LAND BELONGING TO THE WIFE, IN 1839, BEFORE HER MARRIAGE, ] 


oe 


Marital possession ; what amounts to an abandonment of.—A man who 

married in this State before 1842, and declined to take marital posses - 
sion of the wife’s estate during his coverture, but left the same under 
her control, and declared that the same belonged to her and not to 
him, up to the day of his death in 1862, waived and abandoned his 
marital rights over her estate, 
2. Same; when equity will interfere to remove cloud from title.—In such a 
case, on the death of the husband, the right of the wife revives, and 
equity will interfere to remove a cloud from the title of her land, unin- 
tentionally occasioned by the husband and wife in d¢djusting the deed 
of conveyance, on an exchange of one tract of land for another tract 
for her benefit. 


AppEAL from Chancery Court of Talladega. 
Heard before Hon. B. B. McCraw. 


The bill in this case was dismissed, “ upon motion of re- 
spondents, for want of equity,” on the eleventh day of Feb- 
ruary, 1869, before the cause was brought to issue upon 
the merits. It was filed on the twentieth day of May, 1867, 
in the chancery court of Talladega county, by Mrs. Marga- 
ret A. Barclay, “as executrix and legatee under the will of 
George P. Brown, deceased,” against the heirs-at-law of 
said Brown and others, as defendants. From this decree 
of dismissal, Mrs. Barclay appealed to this court, and 
here assigns the dismissal for error. 

The allegations of the bill show that Mrs. Barclay was 
the widow of said George P. Brown, deceased, and that 
by his last will, he made her, at his death, the sole legatee 
of his estate, for and during her natural life. Brown died 
on the eighteenth day of September, 1839, in this State, 
and his will was duly proven and admitted to record in 
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said county of Talladega, and his widow, now Mrs. Bar- 
clay, was appointed, as required by law, administratrix 
with the will annexed of his estate, and as such took pos- 
session of his estate. At the time of Brown’s death he 
owned and possessed a lot of land in the town of Talla- 
dega in this State, on which he resided at his death, and 
for which he had paid a part of the purchase-money, leay- 
ing a balance still unpaid. This lot was purchased from 
William P. Chilton, who was the unele of Mrs. Barclay, 
and who retained the legal title to said lot in himself. 
This lot was considerably improved by Brown, before his 
death, and he left his wife, this complainant, in pos- 
session of it at his death. After Brown’s decease, and the 
administration on his estate by complainant, she intermar- 
ried with Hugh G. Barclay. 

After this marriage, Mrs. Barclay, her husband, and said 
Chilton, agreed with her to exchange certain other lots of 
land in said town of Talladega with her for the lot left her 
by her first husband, Brown, at his death, and Chilton was 
to pay Barclay, her second husband, for her, the sum of 
$1,600. This sum was the difference in value between the 
lots so agreed to be exchanged. This exchange was car- 
ried into effect, and Chilton paid Barclay, for complainant, 
the sum of $!,600, above mentioned. Under this exchange 
Mrs. Barclay took posession of the lots thus obtained. 
This occurred in the year 1812. Afterwards, Chilton, without 
any request from Mrs. Barclay, and without her knowledge 
or consent, made a deed of conveyance to the lots thus ex- 
changed with him by Mrs. Barclay, to her husband, said 
Hugh G. Barclay. This deed was intended to operate for 
the benefit of Mrs. Barclay, who was then a married wo- 
man, and the wife of said Hugh G. Barclay. Mrs. Bar- 
‘ clay was then incapable of holding the legal title to said 
lots of land, and expected that her husband, said Barclay, 
would provide by deéd or otherwise so that she might hold 
said lots free from all claims of said Hugh G. Barclay 
and his creditors. Said deed was so made by said Chilton, 
of his own will, and not by or from any suggestion on the 
part of the said Hugh G. Barclay, or of his said wife. 
Ever after said exchange, complainant claimed said lots as 
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her own property, and her husband, said Barclay, never 
made any claim of any kind thereto, but always recognized 
and spoke of the same as the property of his wife, up to 
his death, which happened suddenly and unexpectedly on 
the 17th day of September, 1862, affording him no op- 
portunity of making a will or placing the title of said lots 
out of himself for the benefit of complainant. Said Bar- 
clay, said husband, had no claim on said lots, and held the 
samv only by the naked legal title obtained as abovesaid 
from said Chilton. 

The bill also alleges that Barclay made some improve- 
ments on the lots above mentioned, but that the cost of 
such improvements would be fully compensated by the oc- 
cupation thereof by said Barclay, in conjunction with com- 
plainant for about twenty years, and by the sixteen hundred 
dollars which he had received from said Chilton, for com- 
plainant, on the exchange of said lots. It does not appear 
that there are any creditors of Barclay who contest Mrs. 
Barclay’s right. The relief sought is such as is appropri- 
ate to the case made by the facts. 


CuiILTon & THORINGTON, for appellant. 
Tavut BrapForD, contra. 


PETERS, J., (after stating facts as above.)—Upon a 
motion to dismiss for want of equity, the allegations of the 
bill are all admitted to be true. They are to be taken as 
facts, and complainant is entitled to the benefit of every 
legitimate conclusion that may be reasonably drawn from 
them. 

At the death of Brown, his wife, now Mrs. Barclay, un- 
der the limitations of his will, became the owner of his 
estate just as he had owned it before his death, But upon 
her marriage with Barclay, her right to her personal estate 
was transferred to him by the effect of the marriage, and the 
use of her real estate passed in the same way, if she chose 
to assent to this, acquiescing in his possession without ob- 
jection, and he chose to exert his right under the mar- 
riage. If, however, she did not choose so to acquiesce, she 
might, by bill in equity, compel the husband, before taking 
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possession of her personal assets, to make provision and 
settlement for her benefit. But the husband was not bound 
to take possession of his wife’s personal property or the 
rents of her land. He might, if he chose, decline to do 
either, and leave her estate with her, upon adissolution of the 
marriage, as he found it on the first consummation of the 
marriage. If he and she assent to this, and act upon it 
during their whole marital life, it can not be said that he 
has ever acted upon his right to take possession of her 
property and hold it as his own, to the extent of his rights 
by marriage, during the coverture. If he does not do this, 
upon his death, her rights revive as they existed before the 
marriage, and the husband will be treated as he considered 
himself, and as she considered him, as her trustee of her 
estate in his hands at his death.— Hawkins v. Coalter, 2 
Por. 436; Andrews & Bro. v. Jonex, 10 Ala. 400,401; Marsh 
v. Marsh, June term, 1869; Robison v. Robison, January 
term, 1870. 

The allegations of this bill show such a case. The hus- 
band declined to take marital possession of his wife’s es- 
tate from his marriage to his departure from this life. He 
acted solely as her trustee. This was his intent and pur- 
pose, and she acquiesced in it throughout their marriage 
life. It would be.a fraud upon her to permit this purpose 
to be defeated. 

The bill was, therefore, properly filed, and there was suffi- 
cient equity to sustain it. It was improperly dismissed. 
The decree of dismissal is reversed, and the cause is re- 
manded for further proceedings in the chancery court in 
conformity with this opinion, and in accordance with the 
law. 

And the appellees in this court will pay the costs of this 
appeal in this court and in the court below. 
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HUFF, Apwm’r, vs. DAVISON, GavurpIAN. 
[DISCONTINUANCE—SERVICE OF PROCESS. ] 


1. Discontinuance ; what will operate as.—Where several executors or ad- 
ministrators are sued, service of summons on one is sufficient, and a 
discentinuance, without cause apparent on the record, as to one, will be 
a discontinuance of the action. 


AprraL from Cireuit Court of Wilcox. 
Tried before Hon. P. O. Harper. 


The facts are stated in the opinion. 


Cocuran & Dawson, for appellant. 
S. J. CuMMING, contra, 


B. F. SAFFOLD, J.—The summons and complaint were 
against three administrators. Service was effected on one, 
and the other two were not found. The judgment was 
taken against the one served. This operated as a discon- 
tinuance as to those not served. It is claimed by the ap- 
pellant that there was a discontinuance of the entire ac- 
tion. 

Section 2551 of the Revised Code provides, that service 
of the summons on one of two or more executors or ad- 
ministrators is sufficient for all. All who have qualified are 
required to be sued, if within the jurisdiction of the court. 
The judgment must be taken against all who are sued, or 
a suflicient reason must appear on the record why it is not 
done. Under the operation of section 2551, there can not 
arise a case of service on one and not on the others. It 
has been repeatedly decided by this court, that a discon- 
tinuance as to a party served is a discontinuance of the 
action.— Caruthers & Kinkle v. Mardis’ Adm’rs, 3 Ala. 599 ; 
Owen v. Brown, 2 Ala. 126; Williams & Ivey v. Sims, 8 
Port. 579. 

The judgment is reversed and the cause remanded. 
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LAWSON vs. MOORE. 


[APPEAL FROM ORDER OF CIRCUIT COURT SETTING ASIDE ITS JUDGMENT ATA 


SUBSEQUENT TERM, AND GRANTING A NEW TRIAL. ] 


1. Appeal; when does not lie—An appeal will not lie to this court, to 
revise and correct an order of the circuit court, made at a subsequent 
term, setting aside a judgment of said court, and granting a new trial, 
Such an order is not such a final judgment as will authorize an appeal 
to this court, and if an appeal be taken on such order, it will be dis- 
missed by this court, at the costs of the appellant. 

2. Mandamus; remedy to avoid such order.—\he remedy to avoid such an 
order is to apply to this court for a mandamus to require the court, 
making such order, to set aside the same, and to re-instate the judg- 
ment so set aside, and to issue execution on the same. 


ApPEAL from the Circuit Court of Bullock. 
Tried before Hon. J. McCates WILEY. 


The facts appear in the opinion. 


Rice, Sempce & GoLpruwaltE, for appellant. 
J. N. ARRINGTON, contra. 


PECK, C. J.—On the first day of January, in the year 
1863, the appellee purchased of appellant certain lands, 
for four thousand dollars, and gave his note for the pur- 
chase-money, payable on the first day of January, 1864. 

On the 8th day of January, 1866, the parties compro- 
mised this note, and the appellee gave his note to the ap- 
pellant for the sum of two thousand, six hundred and sixty- 
six 67-100 dollars, payable one day after date, with interest 
from the said first day of January, 1864. This note is 
payable in specie, or its equivalent. 

At the fall term of the circuit court of Bullock county, 
in the year 1868, the appellant recovered a judgment 
against the appellee for the sum of three hundred and 
thirteen dollars and thirty-three cents on this note. 

At a special term of the circuit court of said county, 
held on the first day of February, 1869, said court, on the 
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motion of appellee, set aside said judgment and granted a 
new trial. 

The appellant excepted to the ruling uf said court, set- 
ting aside said judgment and granting a new trial, and his 
bill of exceptions, setting out the evidence on said motion, 
TA was signed and sealed by the presiding judge and made a 
part of the record. This bill of exceptions sets out the 
matters here stated, and other evidence not necessary to 




































pe be here mentioned. 

ial. The appellant appealed from this order and judgment of 

oe said court setting said judgment aside and granting a new | 
- trial, and here assigns the same for error. 
an This appeal must be dismissed, because the said order | 
rt, granting a new trial, &c., is not such a final judgment as 
B- will authorize an appeal to this court. | 


At the last term, the appellant made an application to 
this court, founded on the transcript certified to this court 
on said appeal, for a mandamus to the circuit court, to com- 
pel said court to vacate and set aside the said order grant- | 
ing a new trial, &c. Said application has been held under 
advisement until this time. We presume the new trial, in 
this case, was granted under the first section of ordinance | 
No. 38, of the convention of 1867. At the time said new 
trial was granted, that section of said ordinance had not 
r been before this court for consideration. At the last term, 
we had occasion, and it became necessary, to consider and 
determine the constitutionality of said section, in the case 
of Roach, Adm’r, v. Gunter. In that case, we declared said 
section unconstitutional and void, because it impaired the 
obligation of contracts. 

This section, then, gave the circuit court no jurisdiction 
or power to set aside the said judgment and grant a new 
trial, after the final adjournment of the term of the court 
at which the said judgment was rendered. By the common 
law, after the final adjournment of a court, it ceases to 
have any power over its judgments, except to correct cleri- 
cal errors and misprisions, where enough appears on the 
record to do so.—Van Dyke v. The State, 22 Ala. 54. We 
have decided the same question in the same way, in Weaver 
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v. Lapsley, at the January term, 1869, and in several other 
cases since that time. 

The circuit court, therefore, unadvisedly granted a new 
trial in this case; and the remedy to correct this error is 
not by appeal, because the order granting said new trial is 
| not such a final judgment as will warrant an appeal to this 
| court. The only remedy is an application to this court 
| for a mandamus to have the said order vacated and set 
aside, and to re-instate said judgment and issue execn- 
tion on the same. 

Let an order nisi, in the nature of an alternative man- 
damus, issue in this case, directed to the court of Bullock 
county, to be served on the presiding judge of said court, 
commanding said court to set aside and vacate the said 
order granting a new trial in this case, and to re-instate 
the judgment, and to issue execution on the same, or that 
said judge show cause, at the next term, on the motion day 
of the division to which said county of Bullock belongs, 
why he has not done so. 

Further, let the appeal be dismissed, at the costs of the 
appellant. 




























ALFORD, Apwy’r, vs. EUBANK. 
[WHAT CONSTITUTES RECORD—BILL OF EXCEPTIONS, ] 


1. Bill of exceptions ; when does not constitute part of the record.—A bill 
of exceptions not signed nor dated, constitutes no part of the record 
of the cause in which it purports to be taken ; nor does the certificate 
of the probate judge whose signature was required, that the transcript 
contained the bill of exceptions, cure the defect. 


AppEAL from Probate Court of Montgomery. 
Tried before Hon. Davip CAMPBELL. 


The opinion contains the facts. 
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Martin & Sayre, and Jonn A. Exmors, for appellant. 
Watts & Troy, contra. 


B. F. SAFFOLD, J.—This is an appeal from a decree 
of the probate court, rendered on the final settlement of 
an administrator’s accounts, and must be tried on a bill of 
exceptions, unless the error complained.of appears upon 
the record.—Rev. Code, $$ 2247, 2250; Bartee and Wife v. 
James, 38 Ala. 34. 

The errors alleged are certain credits allowed to the ad- 
ministrator, but the objections to them are founded on facts 
stated in a writing purporting to be a bill of exceptions, 
but no where else apparent on the record. This professed 
bill of exceptions is not signed by the judge, nor dated. 

The law is imperative, that the bill of exceptions must be 
signed during the term of the court at which they are 
taken, or within ten days thereafter, by consent of counsel, 
in writing.—Rev. Code, 2760. This court has repeatedly 
decided that this must affirmatively appear from the record 
to have been done, or it will be rejected.— Union India 
Rubber Co. v. Mitchell, 37 Ala. 814; Haden v. Brown, 22 
Ala. 572. 

The certificate of the probate judge reciting that the 
transcript contains the bill of exceptions, though made by 
the officer whose signature was required, can not be con- 
strued as a signing of the bill, or as an appearance from 
the record that it was signed during the term, especially as 
it was made several months after the close of the term. 
The judgment is affirmed. 
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BOWIN & CO. vs. SUTHERLIN. 


[ACCEPTANCE OF SERVICE—CONSENT TO RENDITION OF JUDGMENT, IF CAusE 
OF ACTION BE NOT SETTLED BEFORE FIRST TERM OF COURT. } 


1. Summons and complaint, acceptance of service of, by one member of firm; 
how binds firm.—Acceptance of service of a summons and complaint 
by one partner in the name of the partnership, is equivalent to service 
on all in respect to their joint property. 

2. Filing pleas; effect of.—Filing pleas in defense of an action is a recog- 
nition by the defendant of the case as in court, and is a waiver of any 
defect or irregularity in the service of process. 

3. Acceplance of service, indorsement of agreement on; what, will not pre- 
clude defendant from contesting action.—An indorsement on a summons 
by the defendant that he consents to a judgment being taken against 
him at the earliest term of the court at which it can be rendered, when 
no delay or advantage accrues thereby to the defendant, is without con- 
sideration, and will not preclude him from defending the suit, if he 
revokes his consent before the judgment is rendered. 


APPEAL from the Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 


The facts upon which the case turns are sufficiently sta- 
ted in the opinion. 


Lane & GamBie, and Herpert, Bown & Reynoxps, for 
appellant. 

JupGE & Boiiinc, and Waker, MurpHey & WINTER: 
contra. 


B. F. SAFFOLD, J.—A suit having been commenced by 
the appellee against the appellants, who were partners, one 
of the defendants, Reynolds, made the following indorse- 
ment on the summons and complaint: “ Service accepted 
and copy waived, and, if not settled before, we consent 
that the cause may be placed on the docket at the spring 
term of the circuit court for Butler county, 1869, and that 
judgment may be rendered at said term in favor of plaintiff, 
this, February 20th, 1869.” Signed, “E. Bowin & Co.” At 








| 


SE 











JANUARY TERM, 1870. 279 


Bowin & Co. v. Sutherlin. 











the spring term of the court, which was the next term after 
the issuance of the summons, the plaintiff caused the case 
to be put on the trial docket, and on the last day of the 
term, which was after the day set for the trial of the cause, 
moved the court to enforce the agreement indorsed on the 
summons, and to give judgment in his favor, in pursuance 
of it. 

The defendants objected to any consideration of the 
motion, on the ground, that they had filed pleas in bar of 
the action, that the court had no jurisdiction of the cause, 
and that it had not been regurlarly reached. These ob- 
jections were overruled, to which the defendants excepted. 

The substance of the action of the court was, that, on 
the last day of the term of the court, and after the day set 
for its hearing, the cause was called for trial. he execu- 
tion of the indorsement on the summons by Reynolds, one 
of the firm of Bowin & Co., was proved, and judgment 
was rendered against the defendants, notwithstanding they 
had previously filed pleas, in disregard of their promise 
not to defend. The court refused to hear any defense, 
holding the defendants estopped by their agreement. 

Inasmuch as service on one partner is equivalent to ser- 
vice on all, at least in respect to their joint property, these 
defendants were regularly in court, on proof of the ac- 
ceptance of service by one. They had also appeared and 
filed pleas, which was a waiver of any irregularity in the 
service of process.—Revised Code, § 2538; Lampley v. 
Beavers, 25 Ala. 5384. There was no error in calling the 
case at any time during the term, after the day set for its 
trial, notwithstanding other preceding causes had not been 
called or disposed of.— Womack v. Bookman, 34 Ala. 38. 

The defendants’ consent to a rendition of judgment was a 
gratuitous promise, revocable at any time before the judg- 
ment was rendered. The only injury which could possibly 
have resulted to the plaintiff, was a continuance of the 
cause, on account of not being ready for trial. The agree- 
ment of the defendants was a waiver of rights on their 
part, without a corresponding obligation of any sort on 
the part of the plaintiff. The term of the court was the 
first after the commencement of the suit. He had granted 
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no delay or advantage to the opposite party whatever. In 
all of the authorities cited by the appellee, the agreement 
of the parties to be bound had been passed on by the judg- 
ment of the court, and objection taken afterwards. When 
this is the case, every thing is to be intended which ean 
favor the judgment. A promise in writing to pay the debt 
of another, in consideration of forbearance to sue, is valid; 
but if the creditor has no legal right to sue during the time 
which he promises to forbear suit, the promise to pay is 
without consideration and void.—Martin v. Black’s Ex'rs, 
20 Ala. 309; Jones v. Ashburnham, 4 East’s Rep. 455. To 
make a promise obligatory, there must. be some benefit to 
the party making it, or some detriment to the party to 
whom itis made. In this case, the defendants conseut that 
a judgment may be taken against them at the earliest time 
the plaictiff can possibly obtain it without the promise, 
There was, then, no benefit to them. What did the plain- 
tiff undertake to do in consideration of this promise? 
Nothing that was communicated to the defendants. He 
merely forbore, perhaps, to prepare his case for trial, and 
on this account would have been entitled to a continuance. 
But the promise of the defendants was not in considera- 
tion of this failure of preparation ; it was but a declaration 
at the time that they did not intend to defend. We can 
not presume that they had no defense then, or that none 
accrued to them afterwards. It was at most but a promise 
to pay money which they already owed. If the plaintiff 
had declared to them that he would not sue them at all on 
their note, would he have been precluded from suing? If 
he had promised to dismiss the suit, could he have been 
forced to do it?—See Comyn’s Dig. p. 323, (Action upon 
the Case upon Assumpsit); Lrwin & Williams v. Erwin, 
25 Ala. R. 236; Forward et al. v. Armistead, 12 Ala. 124; 
Kirksey v. Kirksey, 8 Ala. 131. 

The court erred in refusing to allow the defendants to 
defend the suit. It is unnecessary to consider the other 
assignments of error. 

The judgment is reversed, and the cause remanded. 


Note sy Reporter.—At a subsequent day of the term, 

















JANUARY TERM, 1870. 281 


Curry y. Davis et al. 





—_- 





the appellee applied for a rehearing, to which the following 
response was made : 


B. F. SAFFOLD, J.—The appellee, on application for 
rehearing, insists that there was a consideration sufficient 
to support the obligation of the appellants that judgment 
should be taken against them. He says they expected to, 
and did save some costs, and that he suffered detriment by 
the precedence which other causes obtained on the docket. 
Such considerations can not be regarded as inuring be- 
tween the parties. The case was to be put on the docket 
at the first term after the acceptance of service. If it 
could not be then tried, it can not be held the fault of the 
defendant. 

It is not denied that courts have power to enforce, in a 
summary way, agreements relative to the trial and dispo- 
sition of causes before them. But this is more than such 
an agreement. The right of one partner to bind another 
in this way not to defend a suit; the subsequent payment 
of the money; fraud in making or obtaining the agree- 
ment; the existence of some valid defense, are some of 
the questions which might arise in such a case. The con- 
struction contended for by the appellee would even pre- 
clude the grant of a new trial, no matter how unjust the 
recovery might be shown to have beer. Itis against the 
spirit of the law to enforce such an agreement. 

The rehearing is denied. 





CURRY vs. DAVIS et AL. 


[ACTION ON PROMISSORY NOTE, GIVEN IN COMPROMISE OF A DEBT DUE FOR PUR- 
CHASE OF SLAVES, IN 1863, AFTER EMANCIPATION PROCLAMATION OF THE 
PRESIDENT. ] 


1. Compromise ; what valid consideration for notes.—A compromise in 
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good faith, of certain notes made in 1863, in consideration of the pur. 
chase of slaves in the same year, and after the emancipation proclama- 
tion of the president of the United States, whereby the amount of the 
first claim was largely abated, and a new note executed in considera- 
tion of such compromise, is a sufficient legal consideration to sustain 
such note; and this, even if the third section of ordinance No. 38 of 
the convention of 1867 was not unconstitutional. The fact that saiq 
third section is unconstitutional, places the question beyond doubt, 

2. Claim that may be invalid, compromise of ; what defense can not be set up 
against note for.—If parties, the one owning and the other owing 4 
claim that may be invalid, entertain doubts about the validity of the 
claim, and make an honest compromise of it, a note given in consider. 
ation of such compronuise is valid, and on a suit on such note, the in- 
validity of the claim compromised can not be set up. 


APPEAL from the Circuit Court of Henry. 
Tried before Hon. J. McCatep WILEY. 


One of the appellees, John N. Davis, purchased from the 
appellant certain slaves, in 1863, and after the emancipa- 
tion proclamation of the president of the United States. 
For these slaves, Davis executed several promissory notes, 
some of which fell due after the war. In 1866, Davis was 
sued upon some of these notes, and while said suits were 
pending, “ Davis was informed that the supreme court had 
decided that notes given for the purchase of slaves could 
be recovered on, and was advised if he could compromise 
the outstanding notes todoso. The appellee, Davis, there- 
upon went to the plaintiff and compromised the outstand- 
ing notes for one-half of what was due thereon, and gave 
his note on the 28th of February, 1867, for the amount 
agreed on, and appellant dismissed the pending suits.” 
This occurred before the passage of ordinance No. 38 of 
convention of 1867. It was proved that the compromise 
was made at the solicitation of the appellee, Davis; that 
he expressed himself as perfectly willing to pay the amount 
agreed on, and said that it was just and proper that he 
should do so, and that he gave the note as a full and fair 
compromise of the claim. 

The note given in compromise of the debt due for the 
purchase of the slaves, not being paid, the appellant brought 
suit against the appellees in 1868. The defense set up was, 
that the notes sued on were given in compromise of other 
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notes given in 1863 for the purchase of slaves, and that 
under ordinance No. 38, of the convention of 1867, no ac- 
tion could be maintained thereon; and on the trial, the 
foregoing being all the evidence, the court charged the 
jury, “ that although the evidence establishes a compromise 
between the parties, yet as laws are never to act retro- 
spectively, unless it is made so by express words, that there- 
fore the proviso to the third section of ordinance No. 38 
of the constitutional convention of Alabama, adopted De- 
cember 6th, 18.7, in respect to compromises and settlement 
of transactions concerning the purchase-money of slaves, 
does not apply to compromises and settlements made be- 
fore its adoption, and hence, if the jury believed the evi- 
dence, they must find for the defendant.” 
This charge is now assigned as error. 


W. C. Oates, for appellant. 
F. M. Woop, contra. 


PECK, C. J.—The notes, the subject-matter of the com- 
promise, made the 28th day of February, in the year 1867, 
were valid notes, and sustained by a legal consideration. 
They were notes given on the sale of slaves made by the 
plaintiff to the defendant, John N. Davis, in this State, in 
the year 1863. 

The decision in the case of McElvain v. Mudd, Adm’r, 
at this term, is decisive of this question. It holds that 
notes made in consideration of slaves, sold in good faith, 
between the Ist day of January, 1863, the date of the pres- 
ident’s proclamation, commonly known as the emancipa- 
tion proclamation, and the suppression of the late rebel- 
lion, are valid, and supported by a sufficient consideration. 

It is not denied that the said compromise was made in 
good faith by both parties, and was made at the instance 
of the defendant, said John N. Davis. 

The adoption of the ordinance No. 38 of 1867, after the 
date of the said compromise, even if free from any consti- 
tutional objection, in no way affected the said compromise, 
but the fact that the third section was unconstitutional and 
void, and has been so decided, leaves the validity of said 
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compromise free from any doubts, whatever doubts may 
have existed on the subject before that decision was made, 

The learned judge seems to have supposed, that to tp. 
hold the said compromise, would be to give the proviso to 
the said third section a retrospective operation, and for that 
reason he held the said compromise to be invalid. It does 
not appear to have occurred to him, that the purpose of 
the said ordinance, almost exclasively, was to operate 
retrospectively—to operate on things past, and not on 
things future; that it was to affect sales of slaves made, 
and notes given, before its passage. This mistake lead 
him to charge the jury, that the said proviso did not apply 
to compromises and settlements before the adoption of 
said ordinance ; and, therefore, he charged the jury, that 
if they believed the evidence, they must find for the de- 
fendants. That charge is, manifestly, erroneous, and for 
this error, the judgment is reversed, and the cause is re- 
manded for another trial. 





ARRINGTON, Sottcitor, vs. VAN HOUTON est at. 


[APPEAL FROM ORDER REFUSING MANDAMUS. ] 


1. Mandamus ; when will not be granted.—If a county treasurer fails, on 
demand, to pay a claim which has been duly allowed, filed and reg- 
istered, as prescribed by law, against such county, when there are 
funds in the county treasury to pay the same, he and his sureties be- 
come liable to a motion and judgment, in the name of the party to 
whom such claim is payable, for the amount thereof. In such a case, 
therefore, mandamus will not be awarded to compel the payment of 
such claim, as there is a sufficient remedy by motion or suit on the 
treasurer’s bond. 


APPEAL from the Circuit Court of Barbour. 
Tried before Hon. J. McCates WILEY. 


The facts are fully stated in the opinion. 
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Arrington, Solicitor, v. Van Houton et al. 
1ay §, F. Rice, for appellant. 
de, F. M. Woon, contra. 
ap. 
to PETERS, J.—This is a controversy arising out of a de- 
hat mand for the payment of conflicting claims, by the county 
es treasurer of Barbour county. 
of On the conviction of one John Smith, in the Barbour 
ate circuit court, at the spring term thereof, 1866, on a charge 
on of assault and battery, the appellant Arrington, as solicitor 
Je, of said circuit in which Barbour county, in this State, is 
ad included, became entitled to a solicitor’s fee of fifteen dol- 
ily lars, which was taxed in the costs against said Smith. Ex- 
of ecution was issued against Smith, and returned “no prop- 
at erty found,” at the fall term of said court after said con- 
le- viction. Arrington then presented his claim to the county 
or treasurer of said county of Burbour, and had the same 
'e- registered us required by law. This was done in January, 
1867. 
At the fall term, 1868, of said Barbour circuit court, said 
Arrington, as such solicitor as aforesaid, demanded pay- 
ment of his said claim of the county treasurer of said county, 
who refused to pay the same, but acknowledged that at 
the time of said demand he had in his hands, as such 
treasurer aforesaid, the sum of fifteen dollars of fines and 
forfeitures in the county treasury of said county, but that 
said treasurer was holding said sum of fifteen dollars of 
fines and forfeitures to be paid to one Seth Mabry, in sat- 
isfaction of certain witness certificates held and owned by 
mn said Mabry, and which fund was claimed by said Mabry 
B- for that purpose. 
o It appears from the statement in the record that Mabry 
* held and owned a State witness certificate for seventeen 
e, dollars and fifty cents, which had been duly certified by 
A the clerk of said circuit court of Barbour county as a claim 
against the said county of Barbour, and duly presented to 
the treasurer of said county and registered as required by 
law, in June, 1867. And upon this witness certificate said 
Mabry claimed the fund of fifteen dollars abovesaid in 
the hands of said county treasurer. 
Upon this state of facts, Arrington applied to the honora- 
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ble judge of the circuit court of said county of Barbour at the 
fall term, 1868, for a mandamus or other proper process or 
order to compel the county treasurer, who was then one 
Van Houton, to pay to him, said Arrington, on his fee 
aforesaid, said sum of fifteen dollars. 

This application on behalf of said Arrington was refused 
and denied by the court, and the costs of said application 
were taxed against the said Arrington. To this refusal 
and judgment of the court below, the said Arrington ex- 
cepted, and now brings his case into this court, and renews 
his application here, as upon appeal. 

These claims are each required to be presented to the 
county treasurer, and registered and numbered as pre- 
scribed by law. This is required of all claims which are 
allowed and authorized to be paid by the county treasurer, 
Rev. Code, § 926, cl. 2, 3. And after they are so presented, 
registered, and numbered, they become and are allowed 
claims against the county treasurer, and when there are 
funds in his hands, out of which they are authorized to be 
paid, he becomes bound to pay them, as required by law. 
If he fails to do this, upon demand, he may be sued at law 
for the same, by notice and motion against him and his 
securities, and judgment obtained against them in the name 
of the party to whom the claim is payable, his legal rep- 
resentatives, or assigns, for the amount of the claim.— 
Rev. Code, $$ 93U, 4343, 4222, 4221. 

This affords a sufficient remedy at law, without the ne- 
cessity for resort to the extraordinary remedy of man- 
damus. When this is the case, a mandamus will be denied, 
as there is another specific and sufficient remedy provided 
by law.— Tarver v. Commissioners Court of Tullapoosa 
County, 17 Ala. 527; Ex parte Robins, 29 Ala. 71 ; Shep. 
Dig. p. 696. 

Let the judgment of the court below be affirmed, and 
the application in this court be denied. And the said Ar- 
rington will pay the costs in this court and in the court 


below. 
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TALLADEGA INSURANCE COMPANY vs. WOOD- 
WARD. 


[ACTION ON CERTIFICATE OF DEPOSIT. ] 


1. Service of process ; who may lawfully accept.—In a suit against a cor- 
poration, any officer, agent or employee thereof, on whom the sum- 
mons and complaint may be executed, is competent to accept the 
service. 

2. Service of process, acceptance of; what not evidence of.—An acceptance 
of service by one secretary of the corporation, is not of itself sufficient 
evidence that he bears that relation to the corporation. 

3. Judgment entry, recital that ‘‘service was proven to satisfaction of the 
court ;” how construed.—A recital in the judgment entry that ‘‘service 
was proven to the satisfaction of the court,” will be intended to mean 
that one who accepted service as secretary of a corporation, was shown 
by the proof to have been such secretary, in order to sustain the judg- 
ment, 

4. Certificate of deposit ; judgment by default, without intervention of jury, 
may be rendered on.—-A certificate of deposit is an instrument in writing 
ascertaining the plaintiff’s demand, upon which a judgment by default 
may be entered up by the clerk, without the intervention of a jury. 


AppEAL from the Cireuit Court of Talladega. 
Tried before Hon. Joun HENDERSON. 


The opinion contains the facts. 


JouN T. HEFLIN, for appellant. 
J. A. WoopwakD, pro se. 


B. F. SAFFOLD, J.—This suit was brought by the 
appellee against the appellant. The plaintiff claimed of 
the defendant a specified sum of money as due on a writ- 
ing as follows: ‘$3,900. Talladega Insurance Company, 
Talladega, Alabama, January 13, 1862. Mr. James A. 
Woodward has deposited in this office, with interest, 
thirty-nine hundred dollars to the credit of himself, pay- 
able on the return of this certificate, properly endorsed. 
James G. I. Huey, secretary.” 
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The service of the summons was effected thus: “The 
defendant, its secretary and managing agent, hereby 
acknowledges legal service of the within summons and 
complaint, and waives copy ; also waives entry on appear- 
ance docket at spring term, 1866. April 17,1866. James 
G. L. Huey, secretary.” The judgment was by default, 
and recites that service was “ proven to the satisfaction of 
the court.” 

The objections of the appellant may be embraced in two 
propositions: 1. The record does not show service of 
process on the defendant. 2. The cause of action did not 
authorize a judgment by default and without a writ of 
inquiry. 

When process against a corporation is executed by the 
sheriff on one of its officers or agents, proof is necessary 
that the person served is an officer or agent upon whom it 
may be served.—Cole v. Wetumpka and C. R. R. Co., 6 Ala. 
655; Lyon v. Lorant, 3 Ala. 151. A summons to a cor- 
poration may be executed by the delivery of a copy of the 
summons and complaint to the president, or other head 
thereof, secretary, cashier or managing agent thereof.— 
Revised Code, § 2568. Acceptance of service of summons 
is usually an acknowledgment in writing of notice of the 
suit, and of the delivery of a copy of the summons and 
complaint. Can the president or other officer or agent 
above mentioned accept service? The service upon him, 
though on account of his connection with the corporation, 
is, nevertheless, a personal act. It is notice to an individ- 
ual of a pruceeding against the body he represents, and 
his acceptance of service is nothing more than his decla- 
ration in writing that he has received such notice. Any 
one on whom service may be executed, may acknowledge 
that he has been served. 

The proof of service, which was satisfactory to the 
court, must be held to include the facts that Huey signed 
‘the acceptance of service found on the summons and com- — 
plaint, and that he professed to do so as the secretary of 
the corporation. That he was the secretary must be shown. 
Did this profession of his amount to such a showing? The 
act of Huey in accepting service was not performed as the 
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agent of the company. He may have been without 
authority from it to do so, as would be almost invariably 
the employee, who may be served when the officers named 
are unknown or reside out of the State. —Revised Code, 
§ 2569. Huey would undoubtedly be a competent witness 
to prove his agency.—Revised Code, § 2704. But his mere 
declaration that he was the secretary, not made at the 
time of transacting the business of his agency, and, per- 
haps, not within the scope of his authority, cannot be 
received to bind his principal.— Williams v. Fitzpatrick, 
Governor, 20 Ala. 791. The recital in the judgment entry 
that service was proven to the satisfaction of the court 
must, however, be construed to mean that evidence was 
introduced tending to show that Huey was the secretary 
of the company. It was the duty of the circuit court to 
have required such proof as was legal, andso much as was 
necessary, and we must suppose that the requisition was 
made. Every intendment must be made in favor of the 
judgment of a subordinate court which can consistently be 
made.— Norwood & Chambers v. Riddle, 1 Ala. 195; Earbee 
etal. v. Ware, 9 Port. 291. The like presumption must be 
indulged in reference to the entry of the case on the 
appearance docket. Such a supposition is only negatived 
by the waiver made by Huey on the summons. 

The first count of the complaint is a special one, upon 
what may properly be termed a certificate of deposit bear- 
ing interest. It is upon a written instrument, the founda- 
tion of the suit, purporting to be signed by the aefendant’s 
agent, and must be received in evidence without proof of 
the execution, unless the execution thereof is denied by 
affidavit.—Rev. Code, § 2682. It ascertains the plaintiff’s 
demand, and the judgment by default may be entered up 
by the clerk without the intervention of the jury.—Rev. 
Code, § 2770; Jb. p. 678, (form of plea of non est factum) ; 
Alabama Coal Mining Company v. Brainard, 35 Ala. 476. 
It was, in effect, a promissory note, payable on demand, 
and the commencement of the suit was a sufficient 
demand.—Story on Promissory Notes, §§ 29, 12. The 
requirement that the writing was to be returned properly 
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endorsed amounted to nothing, while it remained in the 
hands of the original holder. 

The authority of this company to receive money on 
deposit was determined in the case of Talladega Insurance 
Company v. Landers, January term, 1869. 

The judgment is affirmed. 





ALBRITTON, Gvuarp1an, vs. CANTERBERRY Er at, 


[APPEAL FROM ORDER OF CIRCUIT COURT, ANNULLING AND SETTING ASIDE 
A JUDGMENT RENDERED AT A FORMER TERM THEREOF AND TAXING PLAIN- 
TIFF WITH COSTS. ] 


1. Appeal ; what such final judgment as will authorize.—An order of the 
circuit court setting aside and annulling a judgment rendered by itata 
previous term, and taxing the plaintiff with costs, is such a final judg- 
ment as will authorize an appeal to this court. 


AppEaL from the Circuit Court of Lowndes. 
Tried before Hon. J. Q. Smith. 


Facts are sufficiently stated in the opinion. 


Cox, Witcuer & RuGExey, for appellant. 
JAMES BUELL, contra. 


PECK, C. J.—The order and judgment of the court be- 
low, setting aside and annulling the judgment of said court, 
rendered at a previous term thereof, in favor of the appel- 
lant, guardian, &c., against said appellees, and taxing her 
with the costs, is a final judgment, upon which an appeal 
can be properly taken to this court. 

The said order and judgment is reversed, on the author- 
ity of the case of McElvain et al. v. William Mudd, Adm’, 
decided at this term, declaring the 3d section of the ordi- 
nance of the convention of this State, No. 38, passed the 
6th day of December, 1867, unconstitutional and void. 
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The cause is remanded to the court below, with direct- 


ions to set aside and vacate said order and judgment, so 
rendered by said court, setting aside and annulling the 
said judgment rendered in favor of said appellant, guard- 
ian, &c., as aforesaid. 


The appellees will pay the costs of this court and of the 


court below. 





CLARK, Apwm’r, vs. WASHINGTON. 


[ALLOWANCE OF CLAIM AGAINST INSOLVENT ESTATE. ] 


1. Statute of non-claim, answer to plea of ; when bad on demurrer.— The 


answer to a plea of the statute of non-claim, which discloses the fact 
that a claim or debt against an insolvent estate was not presented to the 
representative of such estate, within eighteen months after the grant 
of letters testamentary or of administration on said estate, is bad on 
demurrer. --(PEcK, C. J. dissenting, and holding, that in this case the fact® 
relied on, asa replication to the plea of statute of non-claim, were tanta- 
mount either to an actual presentment of the claim, or to a waiver thereof, or 
to an excuse for not presenting the same.) 


2. Claim, presentation’of ; when may be inferred by jury.—Nevertheless, 


upon an issue properly made before a jury, the facts relied on, as a rep- 
lication in this case, may warrant a finding of a proper presentation of 
the claim. 


ApprEaL from the Probate Court of Greene. 
Tried before Hon. Wm. MILLER. 


The material facts of the case areas fully set out in the 


opinion of the court, and in the dissenting opinion of the 
chief justice, as they can be gathered from a rather defect- 
ive record. 


Moraan & Jotty, for appellant. 
W. P. Wess, contra. 
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PETERS, J.—The record in this case is very defective 
in the statement of the facts on which the court acted. 
The controversy which is sent here for review and correction 
arose on the application of Mrs. Washington, in the pro- 
bate court of Greene county, in this State, to have a claim 
allowed in her favor against the estate of Samuel F. Hale, 
deceased, for $5,550 00. The estate of Hale had been de- 
clared insolvent, and Clark, the administrator de bonis non 
of that estate, objected to the allowance of Mrs. Wash- 
ington’s claim, for several reasons—one of which was, 
that it had not been presented as required by law, within 
eighteen months after the grant of letters testamentary or 
of administration on Hale’s estate, and that it was conse- 
quently barred by the statute of non-claim. 

The mode of proceeding adopted by the parties to the 
controversy, in the probate court, was a statement of the 
cause of action against the estate of Hale as upon a com- 
plaint in an action at law, filed in the name of Mrs. Wash- 
ington. To this, the representative of Hale’s estate pleaded 
several pleas in objection to the allowance of the claim 
insisted on, as in an action at law, and the claimant replied 
and the representative rejoined until an issue in fact or in 
law was reached. A jury was waived and the issues were 
tried by the court alone. The decision of the court was in 
favor of Mrs. Washington, and the claim was ordered, by 
the court of probate, to be allowed. To this decision and 
judgment of the court the administrator of Hale’s estate 
excepted, and tendered his bill of exceptions, reserving his 
objections, which was dated and signed by the judge pre- 
siding, and made a part of the record. From this order 
of allowance the controversy is brought, by appeal, to this 
court, by the administrator of the estate of Hale. 

The claim here sought to be charged against the estate 
of Samuel F. Hale, deceased, was founded on a bill of 
exchange, on which the deceased was an acceptor. There 
were three pleas filed in objection to its allowance. Mrs. 
Washington asserted that she was the owner of the bill of 
exchange, and the claim for its allowance was set up in her 
favor. 

The first plea insisted on the bar of the statute of non- 
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claim, for want of proper presentation, within eighteen 
months after grant of administration, and the second plea 
was to the same effect; but in it, it was insisted that the 
claim had not been filed as required by law, so as to remove 
the bar of the statute of non-claim. Both these objec- 
tions might have been included in the same plea. The 
third plea will not be noticed in this opinion, as the evi- 
dence on which the court acted seems to have been left 
very uncertain, in the bill of exceptions, and its discussion 
is not necessary to dispose of the case. 

To the first and second pleas there was a replication, 
which insisted on the fact that Mrs. Hale, who was the 
administratrix-in-chief of her husband's estate, (said Sam- 
uel F. Hale, deceased,) had, in July, 1863, given Mrs. 
Washington written notice to sue another party in the bill 
of exchange, in which notice there was an exact descrip- 
tion of the bill and all its particulars—possibly a copy, 
though this is not certain. In this replication it appears 
that Mrs. Hale had been appointed administratrix of her 
husband’s estate on the seventeenth day of September, 
1861. It also appears in the pleadings that the bill of 
exchange fell due on the first of March, 1862, and that it 
had been duly protested, and notice thereof properly 
given to all the parties to it; and it is insisted that this 
notice to Mrs. Washington was a waiver of presentation, 
and the filing of said claim as required by the statute, so 
as to obviate the bar of non-claim, thus interposed. 

To the replication thus pleaded the administrator of 
Hale demurred, and the demurrer was overruled by the 
court. In this the court erred. The demurrer should have 
been sustained, The replication did not show an actual 
presentation of the claim in controversy to the adminis- 
trator of the estate of said Hale, within the time required 
by law, nor any sufficient excuse for the same. Less than 
this was not sufficient to remove the bar of the statute. 

There must be an actual presentation of the claim 
within the statutory limit, or it must be filed in lieu of pre- 
sentation, as required by law, (Rev. Code, §§ 2239, 2241,) 
or this must be waived. 

In Pippin, use, d&c., v. Hewlett, Adm’r, Chief Justice 
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Dargan lays down the rule, which has ever since been fol- 
lowed by this court. He says: “It is too well settled by 
the decisions of this court to be now controverted, that the 
mere knowledge on the part of an executor or administra- 
tor of the existence of a claim or debt against the estate 
he represents is not sufficient to supersede the necessity of 
presentation of the claim to him.”—17 Ala. 291, 293. We 
feel no ixclination to depart from this construction; and 
governed by it, the replication in this case was bad, and 
should have been overturned on demurrer. 

It may, nevertheless, be observed that upon an issue 
properly formed, the facts here relied on as a replication 
may furnish sufficient proof to a jury to sustain a finding 
in favor of a proper presentation of the claim, arising on 
the bill of exchange in a new trial.— Harrison’s Adm'r v. 
Jones’ Adm’r, 33 Ala. 258; Frazier’s Ex’rs v. Praytor, 
36 Ala. 691. 

The judgment of the probate court is therefore reversed, 
and the cause is remanded for a new trial, that right and 
justice may be done. 

Mrs. Washington will pay the costs of this appeal in this 
court and the court below. 


PECK, C. J., (dissenting.)—I feel constrained to dissent 
from the decision of the majority of the court, just an- 
nounced in this case. 

I admit, a mere knowledge of a claim by an administra- 
tor is not sufficient to excuse the creditor from presenting 
his claim within the time prescribed by the statute ; but, in 
this case, there was much more than a mere knowledge of 
the existence of the claim. The administratrix not only 
knew of the claim, but she also knew all about it. She 
knew the nature, character, and even the very form and 
amount of the claim, and when due and payable; but she 
insisted, her deceased husband was a mere accommodation 
acceptor—a mere security; and with all jthis knowledge, 
she gave written notice to the hoider and owner of the 
claim, Mrs. Washington, unless she sued the real debtor, a 
Mr. Ridgway, to the next succeeding court, she would not 
hold the estate of her said husband bound to pay it. 
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fol- What good would a formal presentment of the claim 
by have done, after all this? It would have given her no in- 
the formation that she did not already have. But, let us sup- 
ra- pose, after this notice was given to Mrs. Washington, she 
ate had gone to Mrs. Hale, the administratrix, and made an 
‘of actual forma] presentment of the claim, what, most proba- 
Ve bly, would have taken place between these two ladies? 
nd Mrs. Hale, most likely, would have said, in substance, Mrs. 
nd Washington, you might have saved yourself all this trou- 
ble ; I know all about your claim, and did I not tell you, by 
1e my notice, I would not pay it, unless you sued Mr. Ridg- 
n way to the first court? Did you suppose I was not in earn- 
ig est in this thing? After such an interview, they would 
7 hardly have separated with their good opinion of each 
v. other much increased. 
r, The law never requires a vain thing to be done. 
For these reasons, and others that might be given, I hold 
F the statements in the first replication to the third plea, are 
1 tantamount to either an actual presentment of the claim, 
| or a waiver of such presentment, or an excuse for not pre- 
3 senting thesame. Therefore, I think, the demurrer to said 


replication was properly overruled, and that the judgment 
of the probate court should be affirmed. 





BRAY & BROS, vs. LAIRD Et at. 


[APPEAL FROM ORDER DISMISSING LEVY OF ATTACHMENT. ] 


1. Exempt property, right of debtor to select ; what not impaired by.Under 
the State constitution, the right of a debtor to select the property 
which he will retain as exempted from execution, can not be impaired 
by the levy of an attachment or execution upon any portion of it, nor 
by his omission or refusal to tender other property in lieu of that 
levied on, nor, in this case, by the fact that the debtor had other per- 
sonal property of greater value than the amount exempted. (Perck, C. 
J., dissenting. ) 
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2. Appeal; what not such final order as will authorize.—Dismissing the 
levy of an attachment, is not such a final order as will authorize an 
appeal to this court. 


AppEAL from the Circuit Court of Barbour. 
TRIED before H. D. Cayton, Esq., an attorney of the 
court, under § 758 of Revised Code. 


The facts are sufficiently set out in the opinion. 


F. M. Woon, for appellants. 
JNO. GILL SHORTER, contra. 


B. F. SAFFOLD, J.—An attachment was issued at the 
instance of the appellants against the appellees, and levied 
on some household furniture. The defendants moved to 
quash the levy, and dissolve the attachment, on the ground 
that the property levied on was exempt from levy and sale. 
In support of the motion, the defendants proved that they 
were husband and wife, and that, a few hours after the 
levy, they claimed the property, under oath, as exempt 
under the statute. They also claimed it under the provis- 
ions of the State constitution, the debt having been 
contracted since it became operative. The plaintiff proved, 
and it was admitted, that Mrs. Laird had other personal 
property, in excess of the amount protected by the consti- 
tution or the statute, but the property levied on was not 
worth so much. The court dismissed the levy, to which 
the plaintiff excepted. 

In Ross v. Hannah, 18 Ala. 125, it was decided that, 
under the statute exempting certain articles from execu- 
tion, the debtor had a right to elect which he would retain, 
and that this right was not divested by the mere levy of 
an execution on some of the property, even without his 
tendering to the officer those which he had omitted to seize 
under the execution. If, however, after the levy, and 
before the sale, the debtor should put the articles not levied 
on out of the officer’s way, this would amount to an election 
to retain them, and determine the right. 

Under the constitution, $1,000 worth of the personal 
property of any resident of this State, to be selected by 
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such resident, is exempted from sale on execution, or other 
final process of any court, issued for the collection of any 
debt contracted after its adoption.—Const. Art. 14, § 1. 
The right of selection is thus placed beyond the reach of 
legislation or judicial restraint before the sale. Whether 
the legislature can impose on him an obligation, to tender 
other property in lieu of that levied on, or deny that he 
had more than the amount exempted, or not, it is sufficient 
for our inquiry that it has not done so. We, therefore, 
decide that the right of the defendants to elect what prop- 
erty they would retain, was not affected by the fact that 
they had other personal property of greater value than 
the amount exempted, and, also, that they were not bound 
to tender other property in lieu of that levied on. The 
dismissal of the levy of the attachment, however, was not 
such a final jadgment as will support an appeal to this 
court.— Woodruff v. Rose, June term, 1869. The appeal is 
dismissed. 


Peck, C. J., concurred in the dismissal of the appeal, but 
dissented from the construction, by the majority of the 
court, of the exemption laws as found in the constitution 
and the statutes. 





ABRAMS, Survivinc Partner, vs. SEALE, Apw’r. 


[ACTION AGAINST WAREHOUSEMEN FOR FAILURE TO DELIVER COTTON. ] 


1. Estoppel; when set up, what proper inquiry for jury.—In a suit against 
warehousemen on cotton receipts for the non-delivery of cotton, the 
defendant’s witnesses testified that the plaintiff, in the presence and 
hearing of the defendant, declared that he had sold his cotton, a part 
of which had already been deposited at the warehouse, to another per- 
son who was present, and who immediately directed the manager of 
the warehouse, in the presence and hearing of the plaintiff and defend- 
ant, to ship the cotton to his order as he received it, which was accord- 
ingly done,—Held, that a charge to the jury, that if these facts occurred 
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after the receipts were given for the cotton, the verdict should be for 
the defendant, but nothing which transpired before could bar the 
plaintiff’s action, was erroneous, and that the proper inquiry for the 
jury was, whether the declarations and conduct of the plaintiff, under 
the circumstances, were calculated to, and did, mislead the defendant, 


AppkaL from the Cireuit Court of Butler. 
Tried before the Hon. P. O. Harrer. 


This was an action commenced by Ward, against J. R. 
& H. S. “Abrams, as warehousemen, to recover damages for 
the failure to deliver seven bales of cotton stored with them 
on the 12th and 14th of March, 1866. During the pend- 
ency of the suit, Ward having died, his administrator was 
made party plaintiff, and H. S. Abrams having also died, 
the suit proceeded against J. R. Abrams as surviving 
partner. 

On the trial, as appears from the bill of exceptions, there 
was a demurrer to the complaint, which was overruled, but 
as the bill of exceptions does not say that the action of the 
court was excepted to, it is not noticed in the opinion, and 
is unnecessary to be here set out. The plaintiff also proved 
the storing of the cotton, a demand for, and a failure to 
deliver, the same, and there rested his case. 

The defendant then proved by J. M. Jennings, the clerk 
and manager of the warehouse during the year 1866, that 
the cotton about which the suit was brought was the last 
of thirty-three bales of cotton stored by plaintiff with de- 
fendant, at different times and in separate lots, during the 
year 1806; that after some of said cotton was received, 
but before the seven bales were stored in the warehouse, 
the plaintiff, together with the defendant, and one Green 
and witness, were all together at the warehouse, in Febru- 
ary, 1866, when plaintiff, in the presence and hearing of 
defendant and witness, and Green, stated that he had sold 
his thirty-three bales of cotton to Green, and thereupon 
said Green, in the presence and hearing of plaintiff and 
defendant and witness, directed witness to ship said cotton 
to his commission merchant in Mobile, which was accord- 
ingly done as fast as the cotton was received at the ware- 
house ; that plaintiff was present on one occasion when 
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some of said cotton was being shipped to Green, and saw 
it, and made no objection, nor as far as witness knew did 
he make any objection until months afterwards. 

Verdery, a witness for defendant, testified, in-substance, 
that he bought the cotton from Ward, as Green’s agent, 
and directed its shipment as delivered at the warehouse ; 
that Ward had notice of this, and did not object, but con- 
sented to wait for a short time for the balance of the pur- 
chase-money due on the cotton. The receipts for the seven 
bales of cotton were delivered to Ward at the time of de- 
livery of the cotton, for a voucher with which to settle with 
Green. 

The plaintiff then introduced one Yeldell, and offered to 
prove by him the contents of a written contract between 
Green and Ward, in relation to the sale of the cotton, 
wherein it was stipulated that the cotton should only be 
shipped as paid for, and the receipts for the cotton to be 
left with Ward’s agent in Greenville. This witness testified, 
that the contract was executed in duplicate, that one copy 
was left by Ward with witness, and had been lost or de- 
stroyed, and Green, then out of the State, had the other. 
Upon this predicate, the court admitted, against defendant’s 
objection, secondary evidence to prove the contents of the 
written instrument, as before set out, and defendant ex- 
cepted. There was no evidence that the defendants or their 
agents had,any notice of said contract or its contents. The 
plaintiff introduced evidence of the declarations of Green, at 
a time when the cotton was seized by the United States au- 
thorities, to the effect, that it was not his until he paid the 
purchase-money. It was admitted, that the defendant was 
not present and did not know of these declarations. The 
defendant moved the court to exclude this evidence, which 
the court refused, and defendant excepted. This, with 
some other testimony as to the value of cotton at the time 
of demand, &c., not material to the decision of the case, 
was all the evidence. 

The court, among other charges to the jury, charged 
them “that if the several matters and things testified to 
by the witnesses for the defendant, occurred after the exe- 
cution and issue to Ward of the receipts for the seven bales 
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of cotton, for the failure to deliver which this action ig 
brought, the verdict ought to be for the defendant; but if 
the several matters and things testified to by the witnesses 
for the defendant occurred before the execution and issue 
of said cotton receipts, then they could not prevent the 
plaintiff from recovering the value of the cotton mentioned 
in the receipts, at the time of the demand and failure to 
deliver, with interest ; that nothing which occurred before 
the execution of the receipts could bar the plaintiff from 
recovering for the cotton mentioned in them.” To this 
charge, defendants excepted. The court then gave other 
charges, not excepted to, and not necessary to be set out, 
after which it again repeated the charge before set out, and 
defendants again excepted. 

The errors assigned are, that the court erred— 

1. In overruling the demurrer to the complaint. 

2. In giving the charge excepted to. 

3. In allowing the contract between Ward and Green to 
be proved by secondary evidence, before properly proving 
the loss of the original. 

4, In admitting the declarations of Green as to the own- 
ership of the property, at Powell’s office. 


Rice, SempLe & GoLpTuwalre, for appellant. 
Hersert, Powett & Buen, and Watrs & Troy, contra. 


B. F. SAFFOLD, J.—The bill of exceptions does not 
say that the overruling of the demurrer to the complaint 
was excepted to. We will, therefore, not consider that 
point. 

The important question in the case is the propriety of 
that charge of the court to which exception was taken. 

The plaintiff, Ward, the intestate of the appellee, sued 
the defendant for damages for the non-delivery of seven 
bales of cotton, stored at his warehouse on the 12th and 
14th of March, 1866. Jennings, a witness for the defend- 
ant, testified that about the middle of February, 1866, the 
defendant, Ward, Green, and himself, were at the ware- 
house of the defendant together, when Ward stated, in the 
presence and hearing of the others, that he had sold his 
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thirty-three bales of cotton to Green, and thereupon, im- 
mediately, Green, in the presence and hearing of the 
defendant and Ward, directed him, witness, who was the 
manager of the warehouse, to ship said lot of thirty-three 
bales of cotton, as delivered, to Mobile; that a portion of 
this cotton was in the warehouse at the time, and the 
remainder, including the cotton sued for, was brought 
there afterwards ; that, under the above direction of Green, 
he shipped all of the cotton to Mobile, without any notice 
or objection from Ward. The defendant testified that 
while the shipment of some of the cotton was being made 
Ward was present, and saw it, and made no objection to 
it, and that he had no notice of any objection until several 
months after all of the cotton had been shipped. 

Verdery, a witness for the defendant, testified that he, as 
agent of Green, bought this cotton from Ward, and 
directed its shipment as delivered at the warehouse ; that 
Ward had notice of it and did not object, but consented 
8 to wait for a short time for the balance of the purchase 
money. The defendant had given to Ward receipts for 
the cotton, the breach of which, as a contract, is the cause 
of this action. 

Upon this evidence, mainly, the court charged the jury, 
that if the several matters and things testified to by the 
witnesses, for the defendant, occurred after the execution 
and delivery to Ward of the two cotton receipts, on the 
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+ 12th and 14th of March, 1866, the verdict ought to be for 
: the defendant, but if before, it ought to be for the plaintiff; 
F that nothing which occurred before the execution of the 
F receipts could bar the plaintiff’s right of recovery. 
This charge, given first and repeated after others had 
1 been given, confined the jury to the single inquiry whether 
the facts testified to by the defendant’s witnesses occurred 
; before or after the delivery of the two receipts. It 
‘i declared the sufficiency of the testimony to sustain the 
. defense, if afterwards, but nothing occurring before could 


defeat the complaint. 

: In this there was error. It matters not what contract 

had been made between Ward and Green. If Ward’s 
declaration, under the circumstances of its making, was 
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calculated to mislead the defendant, and ‘did mislead him 
as to his duty respecting the cotton, whether made before 
or after the receipts were given, it was his own misfortune, 
and ought not to be visited on the defendant. This was 
the inquiry for the jury, under proper instructions from 
the court. The giving of the receipts to Ward was not 
inconsistent with the sale of the cotton by Ward to Green; 
Ward needed them to prove his delivery of the cotton, and 
to settle with Green. If Ward’s conversation was ad- 
dressed to the defendant or his agent, or intended to be 
heard by them, and he heard Green direct the agent to 
ship the cotton to Mobile as it was delivered, without 
objection either at the time or before the shipment, he has 
no ground of action. But if it was incidental and not 
addressed to them particularly, nor calculated to influence 
them, or did not mislead them, the defendant would be 
liable. 

The loss of the written contract between Ward and 
Green was sufliciently shown to admit secondary evidence 
of its contents.—Sturdevant v. Gaines, 5 Ala. 435 ; Jones v. 
Scott, 2 Ala. 58. 


The judgment is reversed and the cause remanded. 





KITCHELL, Apw’r, vs. JACKSON, Er au., ADM’RS. 


[CONTEST IN PROBATE COURT ON CONFIRMATION OF SALE OF REAL 
ESTATE OF DECEDENT FOR DISTRIBUTION. ] 


1. Sale of lands by administrator ; when will be vacated.—A sale of lands 
by an administrator for distribution, under an order of the probate 
court, by which the administrator was authorized to sell the lands for 
CASH, and which sale was made on Ist February, 1865, and the lands 
bid off for $18,120.00, and paid for in Confederate treasury notes, will 
be vacated on application to have the sale confirmed, when it appears 
that the lands sold, at the time of the sale, were worth $8,0U0 in gold, 
and the Confederate currency thus paid for it by the purchaser, was 
not worth much over $346.00. 

2. Cash; meaning of, as used in the statute—The word cash, in such an 
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order, and in the statute, means a legal tender currency or its equiva- 





























lent. 


AppraL from Probate Court of Marengo. 
TrieD before Hon. Txuos. J. Woo tr. 


The facts upon which the opinion of the court is based 
are sufficiently set out therein. 


Ferret, & Watts, for appellants. 
Rice, SemeLe & GOLprTuwalte, for appellee. 


PETERS, J.—This case arose on an application for the 
sale of lands by an administrator for distribution. The 
proceedings were commenced by petition in the probate 
court of Marengo county, on November 8th 1863. The 
order of court for the sale of the lands mentioned in the 
petition was granted on the second day of January, 1865, 
and the sale was required to be made for cash. The peti- 
tion was filed by Charles Irby, “administrator of the estate 
of James M. Rembert, deceased.” The sale was made on 
the first day of February, 1865, when D. B. Jackson 
became the purchaser of a portion of said lands for the 
sum of $18,120.00. This sum was paid to the administra- 
tor, Irby, in Confederate treasury notes at, or immediately 
after the sale. Irby failed to make report of this sale 
until the 28th day of August, 1866, when he reported it 
and asked to have it confirmed. But before this report 
was made Irby had ceased to be administrator of the 
estate of said Rembert, and Frank N. Kitchell had been 
appointed administrator de bonis non of said estate, to suc- 
ceed him. 

On the hearing of the report of Irby to confirm the sale 
to Jackson, Kitchell, as administrator de bonis non of Rem- 
bert, appeared and contested its confirmation. Thereupon 
Jackson, the purchaser under the order to sell granted on 
the petition of Irby, and under the sale made by Irby, 
appeared in the probate court and was permitted to be 
made a party to the proceedings, on the report to confirm 
the sale. This sale, after hearing the matters alleged on 
both sides, was confirmed by the probate court, at a reg u- 
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lar term thereof, on April 8th, 1867. To this order of 
confirmance, and the proceedings which led to it, Kitchell, 
as administrator, excepted, and now brings the proceed- 
ings on the report for confirmation of the sale and the 
order of the probate court here, for review and correction, 
There are many objections and exceptions apparent on the 
face of the record, which this court might re-examine, 
without bill of exceptions, but this is unnecessary, in the 
view we take of this cause, as many of them can not again 
arise in the future progress of the case in the court below. 
Rev. Code, § 2250.. 

The statutes authorizing the sale of the lands of a 
deceased person, for the purpose of division amongst the 
heirs or devisees, requires such sale to be made for 
cash or upon a credit, and “ confirmed, and titles made to 
the purchaser on the payment of the purchase money, in 
all respects as upon a sale of lands by an executor or 
administrator, under an order of the probate court for 
payment of debts.”—Revised Code, $$ 2228, 2079, 2080, 
2090. 

Here the order was to sell for cash. The purchaser, 
Jackson, bid for one tract $17,00v.00, and for another tract 
$1,120.00 ; making an aggregate of $18,120.00. This sum, 
by the terms of the sale, was required to be paid in cash. 
Cash, in the sense used in the statute and in the order of 
the court authorizing this sale, means money ; that is, such 
a currency as was good as a legal tender in payment of 
debts under the constitution and laws of the United States, 
or such a currency as was convertible into such a legal 
tender currency, without loss to the estate to which it was 
paid. It does not mean the “war currency” of the so- 
called Confederate States.—Index to Rev. Code, p. 891, 
§ 2134. This was not cash, and a payment in it was not 
a compliance with the terms of this sale—Const. U. S., 
Art. 1, $10. 

Upon the contest, to have the sale confirmed, the proofs 
show that the currency paid for the lands sold was not 
worth more than $346 in gold at the time it was paid, and 
that the lands sold were worth in 1861 and in 1815, and all 
through the year 1866, as much as $8,000 in gold; near 
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twenty times as much as was paid for them by Jackson. 
Such a proceeding ought not to have been confirmed. 

The order of the probate court, confirming such sale, 
was erroneous. It is therefore reversed, and the cause is 
remanded, with directions to the court below to vacate 
said sale, made on the first day of February, 1865, by said 
Irby, administrator of the estate of said James M. Rem- 
bert, deceased, to said Jackson, and to proceed in the fur- 
ther administration of said estate in conformity with this 
opinion and as required by law. 

The said Jackson, and said Irby, appellees in this court, 
will pay the costs of this appeal in this court, and in the 
court below. 





CURRY, GarnisHEE, vs. WOODWARD. 


[GARNISHMENT OF STOCKHOLDER, FOR UNPAID SUBSCRIPTION TO CAPITAL STOCK 
OF CORPORATION, ON JUDGMENT. ] 


1. Assignment of error ; what, excludes irregularities from consideration. — 
An assignment of error ‘‘that the court erred in rendering judgment 
as shown by the record,” without any other assignment, excludes from 
consideration any mere irregularities in the proceedings, 

2. Garnishee, judgment against ; what must appear to sustain.—On appeal 
from a judgment against a garnishee, in order to sustain the judgment 
below, it must appear that a judgment had been rendered against the 
principal in the same court. But rather than reverse for such a defect 
a certiorari would be awarded to bring up the record in the principal 
case. 

3. Garnishee, answer of; when part of record.—The answer of a garnishee, 
appended to the transcript, verified by affidavit and referred to in the 
judgment entry, is a part of the record. 

4. Capital stock, unpaid subscription for; what not necessary to sustain 
judgment against stockholder on garnishment.—When asubscriber to the 
capital stock of a corporation is garnished as its debtor, it is not nec- 
essary that the stock should have been called for by the company to 
obtain judgment against him for the amount of his unpaid subscrip- 


tion. / 
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AppEAL from the Circuit Court of Talladega. 
Tried before Hon. JoHN HENDERSON. 


The appellee, Woodward, obtained a judgment against 
the Talladega Insurance Company, at the spring term, 1807, 
of the Tailadega circuit court, and the appellant, as a 
stockholder in said company, and owing an unpaid sub- 
scription to the capital stock of said company, was after- 
wards summoned by process of garnishment as the debtor 
of said company. The garnishee filed a sworn answer, 
which being considered insufficient, judgment was rendered 
against the garnishee for the amount of the appellee’s de- 
mand. There was no bill of exceptions, and the only error 
assigned is, that “the court erred in rendering judgment 
against the garnishee as shown by the record.” The other 
facts upon which the opinion is based, will be found 
therein. 


JouN T. HEFLIN, for appellant. 
Sam’ F. Rice, for appellee. 


B. F. SAFFOLD, J.—The single assignment of error 
is, that “the court erred in rendering the judgment against 
the garnishee as shown by the record.” This assignment, 
so general and vague, must exclude from consideration any 
mere irregularities in the proceedings, and confine our in- 
quiries to the jurisdiction of the court, and such errors, 
apparent on the record, as should have the effect of annoul- 
ling the judgment. 

It appears from the record, that the appellee recovered 
a judgment against the Talladega Insurance Company, the 
defendant in this case, on the 18th of May, 1867. 

The garnishment, issued by the clerk of the circuit court 
of Talladega county, recites, that the judgment was recov- 
ered in the court aforesaid, and an execution issued on it, 
which was returned by the sheriff of Talladega county “no 
property found.” This is a sufficient showing that judg- 
ment had been rendered against the principal in the same 
court before it was given against the garnishee.—Jackson 
v. Shipman, 28 Ala. 488. But if there was a defect in this 















tor 


er, 


ed 


or 
nt 
er 





JANUARY TERM, 1870. 307 


Lewis et al. v. Grace. 





——_— 





particular, this court would award a certiorari to bring up 
the record in the principal case, rather than reverse on that 
ground.— Blair v. Rhodes, 5 Ala. 648. 

There is no bill of exceptions, but the answer of the 
garnishee is appended to the transcript, and is verified and 
referred to in the judgment entry, and must be considered 
as part of the record.— Easton v. Lowery, 29 Ala. 454 ; For- 
tune v. Stade Bank, 4 Ala. 385. 

From this answer, it is shown that the garnishee was a 
subscriber to the capital stock of the insurance company, 
and that his unpaid stock amounted to more than the de- 
mand of the plaintiff. He claims an offset against this 
indebtedness for money deposited with the company, but 
the nature of this claim is not so definitely stated as to 
impress error upon its non-allowance, when no exception 
was taken in the court below. His claim of offset for divi- 
dends can not prevail. Dividends unpaid are assets of the 
company, and liable for its debts. 

It was not neceessary to show that the stock had been 
called for by the company.—Rev. Code, § 2893 ; Smoot v. 
Hart, 33 Ala. 69. 

As the court had jurisdiction of the cause, and the judg- 
ment might have been rendered, in the absence of any 
specified error which could not be corrected in the court 
below, or which ought to have been there first presented, 
the judgment must be affirmed. 





LEWIS et AL, vs. GRACE. 
[ACTION ON PROMISSORY NOTE—BRANCH SUMMONS. ] 


1, Branch summons; what not such irregularity in, as will work a discon- 
tinuance.—There being three defendants, L. and B. and H., and H, 
residing in Jefferson county, and L. and B. residing in Shelby county, 
suit was brought against all in Jefferson circuit court, and the original 
summons and complaint was served on H. by the sheriff of Jefferson§ 
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and a branch summons issued by the clerk of the circuit court of Jef. 
ferson county and sent to Shelby county, and there served on L, and 
B., and all the summonses are returned to Jefferson circuit court and 
there made one case, and judgment by default rendered against all the 
defendants,— Held, that such judgment will not be reversed on appeal 
to this court, because the branch summons does not contain the name 
of the defendant H., except in the indorsement by the clerk on the 
branch summons. Such an irregularity, if of any force, is not equiva- 
lent to a discontinuance. 


AppEAL from Circuit Court of Jefferson. 
Tried before Hon. W. S. Mupp. 


The facts are sufficiently stated in the opinion. 


Rice, Sempte & GoLpruwalre, for appellants. 
Porter & Marrin, contra. 


PETERS, J.—On the 3lst day of January, 1866, the 
appellee, Baylis E. Grace, brought suit against Harriet 
Lewis, Enoch Benson and Richard Hudson, in the circuit 
court of Jefferson county. This was an action of debt by 
summons and complaint, founded on a promissory note, 
dated January Ist, 1862, “due at twelve months, with inter- 
est thereon,” and made by said defendants, Lewis, Benson 
and Hudson, and also signed by John S. Harrell, who was 
not sued in the action. 

After setting out this summons and complaint in full, the 
record recites—“And on same day, first aforesaid, a branch 
was also issued to Shelby county in the words and as fol- 
lows, to-wit : 

“The State of Alabama, To any sheriff of the State 

Jefferson county. of Alabama. You are here- 

by commanded to summon Harriet Lewis and Enoch Ben- 

son to appear at the next term of the circuit court, to be 

held for said county, at the place of holding the same, then 
and there to answer the complaint of Baylis E. Grace. 

Witness my hand, this 3lst day of January, 1866. 


J. M. Ware, Clerk. 
“Baylis E. Grace, plaintiff, ) 


Us. L Circuit Court, 
Harriet Lewis and Enoch | Spring Term, 1866. 
Benson, defendants. | 


“The plaintiff claims of the defendants one thousand 
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and five dollars ($1,005), due by promissory note made by 


them on the Ist January, 1862, and due at twelve months, 
with interest thereon. Said note is payable to Baylis E. 
Grace, administrator of the estate of William Wood, de- 
ceased, and is now the property of plaintiff, individually. 
Said note is signed by John S. Harrell as well as said 
defendants, but said Harrell is not sued herein. 
* PorTER & MarrtIn, 
‘* Attorneys for plaintiff.” 


The record then further recites—‘Upon which is in- 
dorsed the following, to-wit: I certify this summons and 
complaint is a branch of an original suit, issued this day 
by me, against Harriet Lewis, Enoch Benson and Richard 
Hudson, in favor of Baylis E. Grace, and returnable to the 
next term of the circuit court of this county, and that they 
both constitute but one and the same cause of action. 

“J. M. Ware, Clerk.” 


“These writs were regularly served, the original by the 
sheriff of Jefferson county on the defendant, Hudson, and 
the branch by the sheriff of Shelby county on Mrs. Lewis 
and Benson, the other parties named as defendants in the 
original summons and complaint. And at the spring term 
of the circuit court of Jefferson county, in 1867, judgment 
was rendered against all the defendants named in the orig- 
inal’suit, by default, in favor of the plaintiff, for the sum 
of one thousand three hundred and forty and 59-100 dol- 
lars; the amount of damages claimed in plaintiff’s com- 
plaint, together with the costs in this behalf expended, for 
which execution may issue.” 

From this judgment the defendants in the court below 
appeal to this court, and assign the judgment of the cir- 
cuit court for error. The judgment below is also sus- 
pended by supersedeas bond. 

The objection here urged to the regularity of the pro- 
ceedings in the circuit court is to the form of the branch 
summons sent to Shelby county, and served upon Mrs. 
Lewis and Benson, the defendants to the original suit, who 
resided or were found out of the county of Jefferson. 
This summons does not mention the name of Hudson, 
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except in the indorsement, the defendant sued in the 
county of Jefferson, but only the names of Mrs. Lewis and 
Benson. In all other respects it and the complaint which 
accompanies it, are exact copies of the summons and com- 
plaint filed and issued in the original suit. 

The Code requires that in all such cases as this the suit 
shall be “commenced by the ‘ service of a summons,’ and 
that this summons must be accompanied by the complaint 
of the plaintiff, signed by him or his attorney, setting forth 
the cause of action.”—Rev. Code, §§ 25/8, 2549, 266. 
The same authority requires that freeholders of this State 
must not be sued out of the county of their permanent 
residence, except in certain cases, of which this is not one, 
Rev. Code, § 2562. But when the defendants do not all 
live in the same county a different rule prevails. It is this: 
“When any joint, or joint and several, cause of action 
exists, and the defendants reside or may be found in dif- 
ferent counties, a summons may issue from the court 
having jurisdiction of any one of such defendants, and be 
executed in any county, which must be returned and filed 
in the court from which the process issued, and constitute 
but one suit, in the same manner as if but one summons 
had issued against all the defendants ; and it is the duty 
of the clerk, on issuing such branch summons, to indorse 
thereon that it is a branch of the original suit, and that all 
the summonses constitute one suit and are for one and the 
same cause of action.”—Reyv. Code, § 561. 

The promissory note here sued on may be treated in law 
as the several promise of each of the parties to it.—Rev. 
Code, § 2539. It therefore brings this case under the con- 
trol of the rule above cited. This, then, is a suit in which 
a branch summons may issue. And the only question 
made in this cause is whether the branch summons issued 
in this case was such as the law authorizes and requires. 

We think there can be no possible rational doubt about 
this. The Code authorizes the issuance of a “ branch 
summons,” and directs how it shall be indorsed, how 
served and how returned, and how it shall be treated after 
its return, and what effect shall be given to it. The Code 
does not limit this branch summons to any particular 
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form. It does not require that it shall be a copy of the 
original. It is wholly a statutory proceeding. It is not a 
proceeding at common law. The court is clothed with an 
enlarged jurisdiction, but is not confined to one precise 
form of words by which this new jurisdiction may be ex- 
erted. The court, then, must form its own process. This 
power comes with the jurisdiction. If this process is so 
formed and so used as to do no injury or injustice to the 
parties over whom the new jurisdiction is exercised, they 
have no reason to complain. If they ought not to have 
been sued out of their county, they ought to have ap- 
peared in the court below and made the objection by plea 
in abatement.—Rev. Code, § 2562. If they ought not to 
have been sued at all, they ought to have appeared and 
pleaded their exemption. If the mere process was in any 
thing irregular and not wholly void, the parties complain- 
ing should have appeared in the court below and there 
sought to have it corrected. They had notice of the 
demand against them, of the time and place of trial, of 
the court in which the trial was to be had, and this was 
done in the manner prescribed by law. A branch sum- 
mons is certainly not intended to mean a copy of the 
original, because a branch is always but a part of the 
whole, the whole is made up of its branches, but a copy is 
a duplicate of the whole. 

We think, then, that the omission of the name of Hudson 
from the branch summons to Mrs. Lewis and Benson, did 
not make the summons void. It was sufficient to bring the 
parties into court. Indeed, we think it was sufficient for a 
compliance with the requirements of the statute. 

The case can not, therefore, be assimulated to a discon- 
tinuance. No party that was sued and served with process 
was dismissed from the suit. The suit proceeded against 
all that were sued, and judgment was taken against all 
that were sued. This is not a discontinuance. A discon- 
tinuance is an unauthorized dismissal of the suit, as to a 
party who has been sued and served with process.— 
1 Bouv. Law Dict. (12th ed.) p. 481; Fennell v. Masterson, 
Adm’r, January term, 1869. 

The defect complained of here is one that could — 
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been amended in the court below. It was mere matter of 
form, and had it been necessary Hudson’s name might 
have been inserted in the branch summons, on motion or 
upon objection, in the court below.—Rev. Code, §§ 2807 
to 2811, inclusive, and cases there cited. 

There is no error in the proceedings and judgment in 
the court below; it is therefore affirmed, with five per cent, 
damages. The appellant and his securities will pay the 
costs of this court and in the court below. 





REYNOLDS, Apw’r, vs. KIRKLAND. 
[ACTION ON PROMISSORY NOTE. ] 


1. Decedent, sale of personal property to pay debts; necessity for, a jurisdic- 
tional fact, what allegation sufficient.—The necessity for a sale of the 
personal property of a decedent, to pay his debts, is a jurisdictional 
fact ; and an application by an administrator for an order to sell cer- 
tain described personal property, left by his intestate, which alleges, 
that in his opinion, a sale of the property is necessary to pay the debts 
of the intestate, is sufficient to confer jurisdiction upon the probate 
court, 


AppEAL from the Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


The facts are stated in the opinion. 


Martin & Sayre, and CLENDENNIN, for appellant. 
F. M. Woop, and W. C. Oates, contra. 


B. F. SAFFOLD, J.—This suit was on a promissory 
note given by the appellees for a mare sold by the appel- 
lant as administrator, under an order of the probate court. 
The defense was that the sale was void, because the appli- 
cation for the sale of the property was not sufficient to give 
the court the requisite jurisdiction. The defense was sus- 
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tained by the circuit court in a charge to the jury to find 
for the defendant, to which the plaintiff excepted. 

The petition of the administrator, for the sale, recites, 
that the intestate left a considerable stock of horses, mules, 
&c., and, “in his opinion and belief, it will be necessary to 
sell all of said property for the payment of the debts aud 
liabilities of said deceased.” This application was made 
in 1866, and must be governed by the law existiug at that 
time. Section 1743 of the old Code provides for the sale 
of any part of the personal property of the decedent for 
the payment of debts, on the order of court, on the appli- 
cation of the executor or administrator, unless power is 
conferred by the will to sell such property for that purpose. 
The requisition of notice of the application, by publica- 
tion or posting in certain cases, in section 1744, excludes 
the necessity of it in others. Under the common law, the 
administrator had the authority to sell the personal prop- 
erty of the intestate by virtue of his office. The statute 
law has wisely taken away from him this right, and thrown 
the responsibility on the probate court. Nor can it exer- 
cise the power of its own motion. There must be an ap- 
plication by the administrator, under oath, stating the par- 
ticular necessity for the sale. When this is made, the court 
has jurisdiction to determine the necessity and to order the 
sale. In this case, the application was sworn to. It spe- 
cified that the intestate was possessed of certain described 
personal property, of a perishable character and expensive 
to keep, and that, in the opinion of the administrator, it 
was necessary to sell it for the payment of the debts of 
the decedent. This was sufficient. The existence of the 
necessity was to be determined by the order of the court, 
and the order of sale declares that it was made to appear. 
This necessity was the jurisdictional fact. If a court of 
limited jurisdiction is charged with the ascertainment of 
jurisdictional facts, and its proceedings show that these 
facts were ascertained, they can not be denied; because 
making the jurisdiction of the court depend upon a pre- 
liminary fact, implies authority to ascertain that fact.— 
Wyatt's Adm’r v. Rambo, 29 Ala. 510. 

The judgment is reversed, and the cause remanded. 

21 
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FREER et au. vs. COWLES Et At. 


[ACTION OF DETINUE. ] 


1. Joint action; what agreement will not support, in detinue.—C. and P, 
being separate and independent creditors of F., in pursuance of a ver- 
bal agreement to make common cause in obtaining, by suit or other- 
wise, what they could out of their debtor F., and to divide the recovery 
between them in proportion to their respective debts, sued F. jointly, 
in detinue, to recover specific property mortgaged to P.,— Held, that 
such an agreement would not support a joint action. 

2. Trover and detinue, in action of ; value of property, at what time assessed. 
In detinue, as in trover, the jury may assess the value of the property 
at any time between the demand and the trial. 

3. Damages for detention ; what may be considered, in determining.—The 
deterioration of the property from use, in addition to the annual rent 
or hire, may be considered by the jury in estimating the damages for 
the detention. 


AppraL from the Circuit Court of Montgomery. 
Tried before Hon. Gro. GOLDTHWAITE. 


The facts are sufficiently stated in the opinion. 


Exmore & GUNTER, for appellant. 
Watts & Troy, contra. 


B. F. SAFFOLD, J.—This was an action of detinue, 
by George Cowles and John Powell, against W. H. Freer, 
for the recovery of certain personal property, mainly house- 
hold furniture, mortgaged by the defendant to Powell. 
One of the errors assigned is, that Cowles had no interest 
in the suit, other than was derived from a verbal agreement 
between him and Powell, made before the commencement 
of the suit, in terms as follows: As there were several 
creditors, and each had a separate mortgage on different 
property of the defendant, they would work together and 
secure, by suit or otherwise, all or as much of their debts 
as practicable, and divide and share ratably, according to 
the amount of their respective debts, whatever money might 
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be made or received on either of them. And the court 
refused to charge the jury that, under such an agreement, 


Cowles had not an interest which would entitle him toa 


recovery, and consequently Powell could not recover. 
Cowles and Powell were several creditors of Freer, and 
had separate mortgages on separate articles of property. 
They could not’ join in one suit their several causes of ac- 
tion, because the damage as well as the interest was sev- 


_eral.—l Chit. Plead. 64. To maintain detinue, the plaintiff 


must have a general or special legal property in the goods 
at the time the action was commenced.—1 Chit. Plead. 122. 
What interest had Cowles in this property sued for at the 
commencement of the suit? If any, nothing but the right 
to receive, by virtue of the agreement, a ratable proportion 
of what should be recovered from Freer on Powell’s claim, 
on paying a like proportion of the expenses of the litiga- 
tion. The agreement was one to sue Freer at their joint 
expense on Powell’s demand, and divide the recovery. 
Such an interest will not support a joint action by them. 

There was no error in admitting evidence of the value of 
the property at the commencement of the suit. In deti- 
nue, as in trover, the jury may assess the value of the prop- 
erty at any time between the demand and the trial.—John- 
son v. Marshall, 34 Ala. 522. 

The deterioration by use, was an element of damage, in 
addition to the annual rent or hire of the property. 

The judgment is reversed, and the cause is remanded. 





YONGE vs. SHEPPERD. 


[ BILL IN EQUITY TO ENJOIN SALE UNDER MORTGAGE. ] 


1, Injunction ; when will be dissolved.—-An injunction to restrain the col- 
lection of a judgment at law, will be dissolved upon the coming in of 
the answer of a sole defendant, which denies the allegations of the bill 
upon which its equity rests. 
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2. Same; what complainant must offer.—A party who asks an injunction 
to restrain the collection of a judgment, or of an ascertained and ad- 
mitted debt, secured by mortgage, must pay or tender payment for 
what he really owes to the respondent in the bill, or show some suff-- 
cient cause for his failure to do so. 


ApPEAL from the Chancery Court of Lee. 
Heard before Hon. B. B. McCraw. 


‘The opinion contains the facts. 


Hoover & Rice, for appellant. 
J. A. Lewis, contra. 


PETERS, J.—This is an appeal from an order of the 
chancellor dissolving an injunction. After the injunetion 
was dissolved the cause was continued in the court below. 

The allegations of the bill show that complainant is in- 
debted to the respondent, by judgment, in the sum of two 
hundred and eighty-two and 42-100 dollars damages. This 
judgment was rendered in the circuit court of Russell 
county, in this State, on the 16th day of August, 1860, 
On the 23d day of February, 1861, the complainant exe- 
cuted to said respondent, Shepperd, and to Cowdery & Co. 
a mortgage, by instrument in writing under seal, on a mare 
and foal, and mortgagor’s interest in the Chewacla Lime 
Works, lying in the county of Russell, nuw Lee county, in 
this State, near Opelika, to secure the payment of said 
judgment to Shepperd, and a judgment to said Cowdery & 
Co., for the sum of sixty-seven dollars and seventy-two 
cents. Both these judgments were rendered on the same 
day and in the same court. It is also alleged that the law 
day of said mortgage was the first day of August, 1861. 

It is also charged that some payments had been made 
on Shepperd’s judgment, but none on that of Cowdery & 
Co., and that there had been a mistake made in the 
amount of the note on which Shepperd’s judgment had 
been obtained, of about $100.00, and that there had been 
some payments made thereon since. Yonge having failed 
to pay off the mortgage debts, when the law day of the 
mortgage arrived, Shepperd, and J. L. Cowdery, as the sur- 








JANUARY TERM, 1870. | 817 


Cunningham, Adm’r, v. Beard, Adm’r. 








—__ 





—_— 


viving partner of Cowdery & Co., proceeded to advertise 
and sell the property conveyed in the mortgage, according 
‘to its terms. And the bill is filed to restrain said sale. 
Cowdery & Co. are not made parties to the suit in chan- 
cery, and Shepperd, the only party defendant, answered 
the bill and flatly and directly denied all the allegations 
upon which its equity rested, and demurred to the bill for 
want of equity. 

The bill does not allege that the judgment to Shepperd 
had been paid, or that there was nothing due thereon, or 
that complainant was ready and willing to pay any balance 
that might be due thereon. A party who comes into a 
chancery court to ask equity must aver his readiness to do 
equity to the party against whom he complains. If he 
asks an injunction he must pay, or offer to pay, what he 
really owes, or show some suflicient excuse for his failure ; 
otherwise his case cannot be sustained.— Tucker v. Holley, 
20 Ala. 426; Shep. Dig. p. 296, §6, maxims; Williams v. 
Troy, 39 Ala. 118. 

The injunction was therefore properly dissolved, both 
on the denials of the answer and the want of equity in the 
bill— Rev. Code, § 3438; Cave v. Webb, 22 Ala. 583; Nor- 
ris v. Norris, 27 Ala. 519 ; Saunders v. Cavet, 88 Ala. 51. 

The order dissolving the injunction is affirmed at appel- 
lant’s cost for this appeal in this court, and in the court 
below. And the appellant should have leave to amend his 
bill in the court below as he may be advised. 





CUNNINGHAM, Apwm’r, vs. BEARD, Apm’r. 


[SETTLEMENT OF ACCOUNTS IN PROBATE COURT, BETWEEN ADMINISTRATOR OF 
DECEASED ADMINISTRATOR IN CHIEF AND ADMINISTRATOR DE BONIS NON. ] 


1, Stay of execution; when may be ordered.—When a decree is rendered 
in the probate court in favor of an administrator de bonis non against 
the administrator of the deceased administrator in chief, there is no 
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error in staying execution for six months, for good cause shown, under 
section 2168 of the Revised Code 

2. Administration, expenses of ; rendilion of judgment for, when not error, . 
A decree may be rendered in favor of the representative of a deceased 
administrator in chief, against the administrator de bonis non, for ex- 
penses necessarily incurred in settling the administration of his intest- 
ate, under section 2167 of the Revised Code, notwithstanding the lat- 
ter has obtained a decree for a larger amount against the former. 


APPEAL from the Probate Court of Conecuh. 
Tried before Hon. A. W. Jongs. 


The facts are sufficiently set out in the opinion. 


JupGcE & Bo.xina, for appellant. 
S. J. Cummine, and P. D. Paas, contra. 


B. F. SAFFOLD, J.—Howard was appointed adminis- 
trator of Stallworth, deceased. He died before making 
final settlement of his administration, and Cunningham, 
the appellant in this case, was appointed administrator de 
bonis non. Beard, the appellee, was appointed administra- 
tor of Howard, deceased, and as such, settled Howard’s 
administration of Stallworth’s estate. On this settlement, 
Cunningham, as administrator de bonis non, recovered a 
judgment against Beard, as administrator of Howard, for 
$6,861 68, and Beard, in his representative capacity, ob- 
tained a decree against Cunningham, in his representative 
capacity, for $386 28. Execution on both of these decrees 
was staid for six months. The decree in favor of Beard was 
for expenses incurred in and about the administration of 
Stallworth's estate, since the death of Howard. 

The errors assigned are—Ist, the order staying execu- 
tion on the decree in favor of the appellant ; 2d, the decree 
in favor of the appellee against the appellant. 

This settlement was made under the provisions of sec- 
tions 2165, 2166 and 2167 of the Revised Code. The pro- 
bate court may stay execution on any decree rendered 
under the said sections for any time not exceeding six 
months, if, in the judgment of the court, the interest of the 
estate requires it.—Rev. Code, § 2168. In this case, the 
property of Howard’s estate had just been offered for sale, 
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and the price bid for it was so inadequate that the court 
refused to confirm the sale. The reason for the stay was 
‘altogether sufficient. 

The decree in favor of the appellee was rendered under 
section 2167, and the question of error is, whether the de- 
cree in favor of the appellant ought not simply to have 
been reduced by the amount of the recovery against him. 
Stallworth’s estate was liable for the expenses of its ad- 
ministration, whether any thing could be obtained on the 
decree against Howard’s estate or not. ‘The decree in favor 
of the appellee was a judicial ascertainment of the amount, 
which was necessary to be done. There was no error in 
renaering it. 

The judgment is affirmed. 





FOX vs. LAWSON, Apwy’r. 


[CONTEST IN PROBATE COURT ON ALLOWANCE OF CLAIM AGAINST DECEDENT’S 
ESTATE. ] 


1. Statute of limitations; for what period suspended in this State.—The 
statute of limitations was suspended in this State from the 11th day of 
January, 1861, to the 21st day of September, 1865. 

2. Affidavit made in Mississippi ; what sufficient basis to authorize, on setile- 
ment in probate court.—An affidavit made in the State of Mississippi, 
before an officer there, authorized to administer such oath, in regard to 
the correctness and justice of a claim against a decedent’s estate in this 
State, is a sufficient basis to support an amended affidavit in support of 
such claim, upon the settlement of an insolvent estate in a court of 
probate in this State. 


AppgaL from the Probate Court of Perry. 
Tried before Hon. B. S. WiLL1AMs. 


This was a proceeding in the probate court of Perry 
county on the settlement and distribution of an insolvent 
estate, 
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The appellant, Fox, preferred a claim against the estate 
of Osmond T. Jones, deceased. The claim consisted of g 
promissory note, in the following words : 


“$540. On or before the first day of March next, I 
promise to pay unto N. J. Fox the sum of five hundred and 
forty dollars, with interest thereon from the first day of this 
month, for value received. March 25th, 1859. 

“OsmonD T. Jones.” 


The estate of Jones was declared insolvent on the 25th 
day of February, 1868. 

It was objected to the allowance of this claim against 
said estate: ‘‘Ist. That said note was barred by the statute 
of limitations of six years. 2d. That there is no affidavit 
accompanying the claim. 3d. Because said claim was not’ 
proved before any officer authorized to administer an oath 
to the claimant, of the justice of said claim, without the 
State of Alabama.” 

These were all the objections urged against the allow- 
ance of said claim in the court below. On the hearing, 
the probate court refused to allow said claim, and gave 
judgment against the claimant, said Fox. From this judg- 
ment he appeals to this court. 

On the trial below, it appeared that the note fell due on 
the first day of March, 1860; and that it was presented to 
the administrator de bonis non of the estate of Jones, on 
September 27th, 1866, and on the 24th day of November, 
1868, it was filed in the probate court of Perry county, 
Alabama, by said Fox, as aciaim against the estate of said 
Jones, verified by the oath of the claimant, which was in 
writing as follows : 


“The State of Mississippi, Personally appeared be- 
Winston county. fore me, J. KR. Bozeman, 
clerk of the probate court of said county, N. J. Fox, who, 
being duly sworn, deposed and said that the foregoing an- 
nexed note for the sum [ot ] five hundred and forty dollars 
against the estate of Osmond T. Jones, deceased, is just, 
correct, and true as stated ; that no part of the same has 
been paid, nor any security or other satisfaction received 
thereon, | N. J. Fox.” 
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This affidavit was sworn to on the 3d day of May, 1866, 
and was filed in said probate court of Perry county, — 
with said note, to which it was attached. 

On the first day of April, 1869, before the final hearing 
upon said claim, in said probate court, said claimant, said 
Fox, made and filed with said claim an amended affidavit, 
in further support of said claim, in the following words : 


“The State of Alabama, } Came personally before 

Perry county. me, B. S. Williams, judge 
of the probate court of Perry county, Alabama, N. J. Fox, 
who, by way of amendment to his original affidavit, hereto 
attached, after being duly sworn, says that he is the owner 
of the promissory note hereto attached, made by Osmond 
T. Jones on the 25th day of March, 1859, payable to affiant 
on the first day of March next, for the sum of five hun- 
dred and forty dollars, with interest thereon from March 
Ist, 1859; that he knows the correctness of said claim, 
and that the same is just, due and unpaid, and that no 
portion of the same has ever been paid. 

“N. J. Fox. 


“Sworn and subscribed before me, April 12th, 1869. B. 
8. Williams, judge of probate.” 


Fox also offered, in further support of his claim, a third 
affidavit, which bore date of the 3d day of April, 1869, 
and was sworn to before Charles B. Ames, judge of the pro- 
bate court of Noxubee county, Mississippi, in which it was 
stated that said probate court of Noxubee county, afore- 
said, was a court of record. This later affidavit was made 
by Fox, and alleged the correctness of said claim, and that 
it was due and unpaid, as required by the laws of this 
State. 

It was also admitted by the administrator of the estate 
of Jones, that said “J. R. Bozeman and W. H. Hudson 
were, at the time of making the first affidavit, clerk and 
deputy clerk of the probate court of Winston county, State 
of Mississippi, elected, qualified and appointed as required 
by law of said State ;” and that the “laws of Mississippi 
authorized the clerk and deputy clerk of the probate court 
of that State to administer oaths, and certify thereto, the 
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same as any other officers of said State ;’ and that said 
Fox resided in the State of Mississippi from the making of 
said note to the time of the trial of this cause in the court 
below. There was no objection to any of the testimony 
introduced on the trial in the probate court. 


Pettus & Dawson, for appellant. 
W. L. Braaa, contra. 


PETERS, J., (after stating facts as above.)—The first 
objection to the note was untenable. It was not barred by 
the statute of limitations. The note became due on the 
first day of March, 1860. In Coleman v. Holmes, decided 
at the present term, it has been settled that the time elaps- 
ing between the 11th day of January, 1861, and the 2st 
day of September, 1845, is to be deducted from the period 
necessary to constitute a bar. The statute of limitation 
in this case requires a lapse of six years, from the falling 
due of the note, before the bar is perfected. The period 
above mentioned being deducted, the time elapsed is less 
than six years. This defeats the bar. —Rev. Code, §§ 2898, 
2901 ; Coleman v. Holmes, January term, 1870. 

The second and third objections are not well taken. The 
first affidavit made in the State of Mississippi was sufli- 
cient, as a basis for the amended affidavit made before the 
judge of probate of Perry county, in this State, before the 
final decree. The latter affidavit complied with all the 
essential requirements of the statute, and it was sufficient. 
Rev. Code, $$ 2196, 2198; Norvill v. Williams, Adm’r, 35 
Ala. 551; Lay v. Clark’s Adm’r, 31 Ala. 409. 

The court below, therefore, erred in refusing to allow the 
claim of the appellant, Fox, and that decree is reversed, 
and the cause is remanded, with instructions to the court 
below to proceed in the further adjudication of the mat- 
ters involved in this suit, in conformity with this opinion, 
according to law. 

The appellee, as administrator de bonis non of the estate 
of Osmond T. Jones, deceased, will pay the costs of this 
appeal in this court and the court below. 








id 
of 


rt 
ny 





JANUARY TERM, 1870. 323 


—_———_—__—_——— 





. Brazelton et al. v. McMurray. 





——— 


BRAZELTON et au. vs. MCMURRAY. 


[ACTION ON PROMISSORY NOTE. ] 


1. Promissory note ; what constitutes, although accepted by a third person.— 
An instrument which is in the form of a note, but which, in addition, 
is addressed to a third person, who accepts it, is a promissory note, and 
may be so declared on. 


AppEaL from Cireuit Court of Perry. 
Tried before Hon. B. L. WHELAN. 


This suit was upon an instrument of which the follow- 
ing is a copy : 
“ Manion, Ist January, 1862. 
“$943 80. Twelve months after date, I promise to 
pay to the order of James McMurray, nine hundred and 
forty-three and 80-100 dollars, value received, payable at 
the office of E. A. Blunt, Marion, Perry county, Alabama, 
and charge to your obedient servant, 
A. J. BRAZELTON, 
JAMES ScoTT. 
“To W. M. Cariin, Marion, Alabama.” 


This was accepted by Catlin, by writing his name across 
the face of the note. 

The complaint contained two counts ; one upon a bill of 
exchange, and another upon a promissory note, substan- 
tially in the terms of the forms prescribed in the Revised 
Code. The defendants were duly served with process, and 
on their failure to appear, judgment by default was ren- 
dered against them. They now assign for error that the 
instrument declared on was a bill of exchange, and that 
the complaint did not aver notice of non-payment. 

Moore & Lockert, for appellants. : 
Joun F, Vary, contra. 
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B. F. SAFFOLD, J.—In the second count of the com. 
plaint the appellants were declared against as the makers 
of a promissory note. Where an instrument is capable of 
being interpreted either as a bill of exchange, or as a 
promissory note, the person who receives it may, at his own 
option, treat it as a bill of exchange, or as a note against 
the maker. Therefore, an instrument which is in the form 
of a note, but which, in addition, is addressed to a third 
person who accepts it, is a promissory note and may be so 
declared on.—Story on Prom. Notes, § 16; Chit. on Bills, 
ch. 2, § 2, pp. 28, 29, (8th ed.) 

The judgment is affirmed. 





GARRETT er au. vs. LYNCH, Apm’r. 


[ACTION ON PROMISSORY NOTE—ABATEMENT OF SUIT, ON ACCOUNT OF DEATH, 
AS TO ONE OF SEVERAL JOINT OBLIGORS SERVED WITH PROCESS. ] 


1. Discontinuance ; what not equivalent to.—The death of one of several 
defendants served with process, in action of debt on a bond or note 
executed by several persons, and the abatement of the suit as to such 
deceased defendant, does not discontinue the whole action. 

2. Same ; definition of.—A discontinuance is an unauthorized dismissal of 
the suit as to one of several defendants who have been served with pro- 
cess. The death of one of the defendants, and the abatement of the 
suit as to him, does not have this effect. 

3. Death of defendant; how suit may proceed after.—In case of the death 
of one of the defendants who has been served with process, the court 
may proceed in the cause, at the proper term, to trial and judgment 
against the surviving defendants, without further notice of the party 


who is dead. 


AppEaL from Circuit Court of Limestone. 
Tried before Hon. W. B. Woop. 


The opinion contains the facts. 
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W. H. Waker, and J. N. Matons, for appellants. 
Hovston & Pryor, contra. 


PETERS, J.—This is an appeal frum the cireuit court 
of Limestone county. On the 24th day of March, 1866, 
Darius Lynch, as the administrator of the estate of 
Thomas Lynch, deceased, brought an action of debtin the 
circuit court of Limestone county, against Peter F. Gar- 
rett, Benjamin B. Peete, and William H. Garrett, by sum- 
mons and complaint. The complaint shows that the plain- 
tiff claimed of the defendants, the sum of five thousand 
one hundred and sixty dollars, due by bond executed on 
the 6th day of December, 1860, and payable twelve months 
after date of said bond. It is also alleged that said bond 
was the property of said estate, and assets of said deceased. 
The summons was properly executed on all the parties de- 
fendant on the 28th day of March, 1866. 

Afterwards the following judgment was rendered in said 
circuit court, to-wit : 

“And now, afterwards, to-wit, on the 8th day of April, 
1867, being a day of the regular term of said circuit court, 
and the trial term of said cause, came the plaintiff, by his 
attorneys, and suggests the death of Benjamin B. Peete, 
and this suit abates as to him; and the other defendants, 
Peter F. Garrett and William H. Garrett, being solemnly 
called came not, but made default: It is therefore consid- 
ered by the court, that the plaintiff recover against said 
surviving defendants the sum of five thousand, one hun- 
dred and sixty dollars debt, in the complaint mentioned, to- 
gether with the further sum of two thousand, two hundred 
and one dollars, and seventy-five cents, damages sustained 
by reason of the detention of said debt, besides the costs 
in this behalf expended,” &e. 

This judgment is brought here on appeal by the defend- 
ants, Garretts, for revision on the following errors: 

“Ist. The appellauts in this case assign as error the 
judgment of the court below. 

“2d. That the circuit court erred in rendering judgment 
by default against appellants, because the action against 
them had been discontinued. 
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“3d. By allowing the action to abate as to Benjamin B, 
Peete, a co-defendant, the whole action was discontinued, 
and no judgment in that suit could be rendered against 
appellants.” 

These assigoments of error are based on a statute of 
this State, found in the Revised Code, which is in the fol. 
lowing words, to-wit : 

“Suits against joint obligors shall not abate, or be dis. 
continued or dismissed as to any one or more of such ob. 
ligors, who may die pending the same, but may be revived 
against the representatives of such deceased obligor or ob- 
ligors; and the suits may proceed against the survivors 
of such representatives, but no judgment must be rep- 
dered against such representatives until after the lapse of 
eighteen months from the grant of letters. 

“Tn suits against joint obligors, where one dies pend- 
ing the suit, judgment may be rendered against the sur- 
vivors at the trial term, and this suit be continued as to 
the representatives of the deceased obligor, and the judg- 
ments, when rendered, shall be several as to the survivors 
and the representatives of the deceased, and the satisfac- 
tion of one judgment shall be the satisfaction of all the 
judgments as to principal, interest and damages, except 
where the same, being against the principal obligor, is or 
may be assigned by the plaintiff for the benefit of a secu- 
rity under the law of the State, authorizing such assignments 
of judgments in other cases.”—Rev. Code, §§ 2546, 2547; 
Acts 1866-7, p. 699, $$ 1, 2. 

There is no repealing clause in the act above quoted. 
Then it left the remedies which existed before its passage 
unaltered, and merely added another remedy to them. 
The practice, as settled at a very early day in this court, 
allowed just such a judgment as that rendered in this case. 
Harrison v. King, Minor, 364. Besides, this judgment isin 
conformity with the second section of the act above cited. 
Here the suit was against joint obligors, and one of them 
died pending the suit. In such a case, it is the language 
of the statute, that judgment may be rendered against the 
survivors at the trial term. That is just what has been 
done in this instance. 
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It was doubtful at common law, whether the death of 
any of the parties to the suit, either plaintiffs or defend- 
ants, did not abate the whole action; and to remove this 
doubt the 8th and 9th Will. 3, c. 11, § 7, waspassed. This 
enactment permitted the action to proceed in the name of 
the survivors, whether plaintiffs or defendants, upon a sug- 
gestion of the death of the deceased party upon the record. 
1 Bac. Abr ; Bouv.17. This statute was enacted before the 
declaration of independence, and the separation of the col- 
onies from Great Britain —1776—-77 This was a modifi- 
cation of the common law, which adhered to it and became 
apart of it, as adopted by our ancestors, in continuing 
that system, as the law of the land, after the establishment 
of our government in its present form.—Patterson v. Winn, 
5 Pet. 241; Pollard v. Hogan, 3 How. U.S. 2:12. This 
statute was, in substance, at an early day, re-enacted in 
this State, and this court has, upon several occasions, con- 
strued it. And the construction fixed upon it has been, 
that, where one of several defendants died during the pen- 
dency of the suit, the action as to such defendant abated, 
but was allowed to proceed to judgment against the sur- 
vivors.—Rupert & Cassity v. Elston’s Ex’r, 35 Ala. 79, 83. 
This was the practice until the passage of the act above 
quoted. This act did not repeal or change the former rem- 
edies, but added a new remedy to them. It permitted a 
revival of the action against the representative of the de- 
ceased defendant, and the suit proceeded against him to its 
final disposition. It was not intended to repeal or embar- 
rass any of the former remedies. They were left as they 
existed before the enactment of the statute. 

The learned counsel for the appellants insist that the 
practice pursued in this case amounts to a discontinuance 
at common law. We think otherwise. A discontinuance 
results from an unauthorized dismissal of a suit against 
one of several defendants, who has been served with pro- 
cess, and against whom it is competent to proceed without 
a revival.— Whitaker v. Van Horn, January term, 1869, and 
cases cited. Here the suit could not proceed against the 
dead defendant, but could only proceed against his repre- 
sentative upon revival. And this revival is optionary with 
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the plaintiff. He has the remedy existing before this stat. 
ute. He may permit the suit against the dead defendant 
to abate, and bring a new action against his representa. 
tive, or he may revive this suit under the statute. The lan- 
guage of the statute is positive and peremptory in giving 
the right of revival in this case, but it is permissive in re- 
quiring the exercise of the right. It expressly declares 
that the suit “may be revived against the representatives 
of the deceased obligor or obligors.” Itdoes not require that 
this right shall be exercised, and that a failure to do so shall 
defeat the whole action. We do not think that such a con- 
struction can logically be drawn from the language of the 
act, nor from its purpose. Then we can not legitimately 
conceive it to exist. And without this, the position of the 
learned counsel for the appellants is not sustained. The 
judgment itself is sufficiently formal.—Archb. Forms. 

It is therefore the judgment of this court, that the judg- 
ment of the court below be in all things affirmed. 





BUSH vs. ROBINSON. 


[APPLICATION TO JUDGE OF PROBATE, UNDER PROVISIONS OF THE REVISED 
CODE, FOR LEAVE TO RAISE DAM TO SUPPLY GRIST MILL TO GRIND FOR TOLL, ] 


1. Objection ; what can not be made for first time in this court, by party ap- 
pearing in court below.—In a proceeding under the Revised Code, to 
erect or raise a dam, the objection that less than fifteen days inter. 
vened between the filing of the application and the inquest of the jury, 
can not be raised, for the first time, in this court by a party who 
appeared in the primary court to contest the application, and there 
omitted to make the objection. 

2, Facts, existence of ; what sufficient proof of, on appeal.—When an 
appeal is taken upon the record merely, without a bill of exceptions, it 
is sufficient if the existence of a fact, necessary to uphold the judgment 
of the court below, appear either actually upon the record, or by the 
determination of the court. 


AppraL from the Probate Court of Crenshaw. 
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“Tried before Hon. G. W. Tuagazp. 


Facts are sufficiently stated in the opinion. 


Grorce W. Strong, for appellant. 
Wares & Troy, cowtea. 


B. F. SAFFOLD, J.—The appellee, Bobinson, on the 
15th of March, 1869, filed an application to the judge of 
the prokate court for permission to increase the height of 
his mill-dam, which supplied water te a grist-mill that 
ground for toll. Qn the same day, an order was issued by 
the judge te tke sheriff to summon seven disinterested 
freeholders of the county, to meet at the place where the 
dam was to be erected, on the 29th of March, 1869, te in- 
quire touching the matters contained in the application. 
The jury ard tke sheriff met together at the time and place 
appointed, and both made returns to the judge of how they 
had performed their daties. Ten days notice was next 
given te the appellant, Bush, te appear before the judge 
on the 23d of April, 18.9, and show why the applicant 
should not have the permission sought. Bush appeared 
and made oath of his interest, and gave security for the 
costs of a contest, as required by section 2502, Revised 
Code, but, as now claimed by his counsel, prosecuted his 
opposition ne further. The judge proceeded to investigate 
the case, and upon the inquest of the jury, and the evi- 
dence of many witnesses, he granted the permission asked 
for by the applicant. No bill ef exceptions was taken, but 
the appellant assigns as error, apparent upon the record : 
Ist. That less than fifteen days intervened between the 
filing of the application and the inquest. 2d. That the 
return of the jury was not quashed. 3d. That the court 
erred in the judgment rendered. 

The application contained all of the facts and state- 
ments required by section 2484, Revised Code. ‘This gave 
the probate judge jurisdiction of the matter. The return 
of the sheriff shows that he attended, with a copy of the 
application, and swore and charged the jury, as directed 
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by section 2490. The return of the jury was defective in 
not stating that no residence, or out-house, or garden, 
thereto immediately belonging, would be overflowed. But 
this omission was supplied in the judgment entry, which 
recites that these facts were ascertained on the trial. It is 
sufficient if the record shows the existence of necessary 
facts, either actually or by the determination of the court, 
Gunn v. Howell, 27 Ala. 663. The judgment simply states 
that the pre-requisites for the permission were shown, and 
therefore it was granted. 

The only defect in the proceedings, apparent on the 
record, is the time between the filing of the application 
and the inquest. It should have been not less than fifteen 
days.—§ 2486, Rev. Code. What must be the effect of 
this? The jurisdiction was conferred by a properly pre- 
pared petition. No notice of the time and place of the 
inquest is required to be given to any one interested in the 
verdict. The day of trial is a subsequent one, when all 
interested may appear and contest, and when the finding 
of the jury may be entirely set aside.—JVartin v. Rushton, 
June term, 1869. The appellant was present, personally, 
at the trial. The judge having rightfully taken jurisdic- 
tion, it was incumbent on the appellant to show how he 
was prejudiced by the want of proper time. He should 
not be heard to make objections in this court, which he 
declined to make in the primary court, and which, if then 
made, might have been remedied at much less cost and 
trouble to all parties.— Long v. Commissioners Court, 18 Ala. 


482. 
The judgment is affirmed. 
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ODOM vs. SHACKLEFORD. 


[ATTACHMENT OF CROP FOR RENT OF LAND. ] 


1. Attachment and affidavit, variance between; how can not be taken adsan- 
tage of. —A variance between the affidavit and attachment and the com- 
plaint, can not be taken advantage of by demurrer té the complaint. 

2. Sheriff, return of; how may be amended.—The sheriff’s return of the 
levy of an attachment, sued out by a landlord against the crop of his 
tenants, may be amended, so as to show that the crop levied on was 
grown on the rented land. 

3. Complaint, amendment of; presumplion in relation to.—Where a com- 
plaint has been amended by striking out « party defendant, it will be 
presumed to have been rightfully done in the absence of proof to the 
contrary, apparent on the record. 


AppeEaL from the Circuit Court of Henry. 
Tried before Hon. J. McCates WILEY. 


The appellee; Shackleford, sued out an attachment in the 
circuit court of Henry, against the appellant and one Rob- 
erts, for the year’s rent of one hundred and twenty acres 
of land, and gave bond, &c., as required by law. The affi- 
davit states, that the defendants were to cultivate all the 
land, and to pay (plaintiff) appellee one-fourth of the crop 
raised thereon, and that if the land had all been planted 
and properly cultivated, appellee’s share of the crop would 
have been worth $600; for which amount attachment 
issued. It is no where shown whether the contract of rent- 
ing was verbal or written. The attachment, which com- 
manded the sheriff “to levy on so much of the crop grown 
on said lands,” &c., was returned by the sheriff, with the 
following endorsement: “ Levied the within attachment on 
8000 pounds of seed cotton, the property of the defendants. 
October 25th, 1867.” 

The complaint filed by the plaintiff contained two counts; 
and claimed $600 damages for a breach of the contract in 
not planting all the land, and for not cultivating it as agreed 
on in the contract. On the trial, the defendants submitted 
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a motion “to dismiss the levy of the attachment because 
the return of the sheriff fails to show that the property 
levied on was of the crop grown on the rented lands.” The 
court overruled this motion, and defendants excepted. The 
defendants also demurred to the complaint—Ist, because 
the action was commenced by attachment for rent, &., and 
the counts in the complaint claim damages for the breach 
of an agreement sounding in damages; 2d, becanse the 
said eounts are variant, and set up a different cause of ac- 
tion from that set forth in plaintiff’s affidavit and attaeh- 
ment. The demurrer was overruled and defendants ex- 
cepted. The defendant Roberts then suggested his bank- 
ruptey, and the plaintiff, by permission of the court, then 
amended the complaint by striking ont the name of Rob- 
erts and proceeded against Odom alone. The plaintiff 
then testified to the contract of renting, the same in sub- 
stance as that set out in the affidavit for attachment, and 
that if defendant had cultivated all the land agreed on that 
it would have yielded at least a rental of $350. This be- 
ing all the evidence, the court charged the jury, that if they 
believed the evidence they must find for the plaintiff, and 
defendants excepted. After the trial was had, and judg- 
ment entered, the sheriff moved the court for leave to 
amend the levy so as to make it show that “the cotton 
seed levied on were pointed out by the defendants as part 
of the crop grown on the rented lands.” ‘This motion was 
granted, the levy amended, and defendants excepted. 

The errors assigned are the varions rulings of the court, 
and the charge to which defendant excepted. 


W. C. Oates, for appellant. 
J. C. CLENDENNIN, contra. 


Norge sy Reporrec.—This case was decided at the June 
term, 1869, and was not reported until the present term, 
because of an application for rehearing being on file. 


B. F. SAFFOLD, J.—This suit was commenced by at- 


tachment for rent. 
The complaint contains two counts, according to the 
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form prescribed by the Code, for the breach of an inde- 
pendent agreement. The demurrer to it was properly over- 
ruled. A variance between the affidavit and attachment 
and the complaint can not be taken advantage of by de- 
murrer.— Vaudylke v. The State, 24 Ala, 81; Cain v. Mather, 
3 Por. 224. 

There was no error in allowing the sheriff to amend his 
return so as to make it speak the trath.— McArthur vo. Car- 
gies Adm’r, 32 Ala. 85. 

Section 2809 of the Revised Code authorizes the amend- 
ment of the complaint by striking out or adding new par- 
ties plaintiff or defendant. Section 2559 makes all joint 
promises or covenants in writing several, as well as joint. 
In this case, if the agreement of the parties was in writing, 
the amendment of the complaint, by striking out the de- 
fendant Roberts, was permissible. If not, it was an error. 
The record does not inform us whether it was verbal or 
written. The presumption must be in favor of the action 
of the court. If the plaintiff desired a judgment against 
both defendants, the proper practice would have been to 
continue the cause to await the result of the proceeding in 
bankruptey.— Bankrupt Law, § 14. He was, however, en- 
titled to his election, so far as the record discloses the 
facts. 

The judgment is affirmed. 





. APPLING, JupGe or Prosate, vs. BAILEY, Assi@nee. 


[APPEAL FROM ORDER GRANTING MANDAMUS. j 


1, Mandamus ; when lies.—Mandamus lies from a superior to an inferior 
court to compel action, but will never direct how it shall act or control 
its discretion, Where a court hes acted, its action can only be revised 
by the superior court, on appeal or certiorari. 

2. Certioraré ; when lies. —As8 no appeal is provided by law from the action 
of the probate court, overruling a motion to make the assignee in bank- 
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ruptcy of a removed executor a party to the final settlement of hig 
accounts, and to render a decree in favor of the assignee for the amount 
due the bankrupt by the estate, a writ of certiorari and not mandamus 
is the remedy to revise such action. 

3. Probate court; what jurisdiction has.—The probate court has jurisdic- 
tion to make the assignee in bankruptcy of an executor, who has been 
removed, a party to the proceedings on the final settlement of the ex. 
ecutor’s accounts, and to render a decree iu his favor for any balance 
that may be found due to the executor from the estate. 


AppkaL from Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


On the 8th of December, 1868, Hardy W. B. Price, as 
executor removed of the will of Henry C. Tyson, was to 
settle his accounts with the estate of said Tyson in the 
probate court. 

Price had been previously adjudged a bankrupt, on his 
own petition, under the bankrupt law of the United States, 
approved March 2d, 1867. The administrator de bonis 
non claimed nothing of him. In respect to a demand 
which Price claimed against the estate of his testator, the 
cause was continued, and notice issued to John F. Bailey, 
his assignee, to come into court and make himself a party 
instead of Price. . 

On the 15th of February, 1859, to which time the cause 
was continued, Bailey appeared and propounded his inter- 
est, claiming that the estate of Tyson owed Price about 
$8,000, and moved the court to ascertain the amount, and 
decree it in his favor as assignee. The administrator de 
bonis non objected to his being made a party to the settle- 
ment. After argument, and consideration of the matter, 
the court decided that it was not within its jurisdiction to 
render a decree in favor of Bailey, and for this reason 
refused to make him a party to the proceeding. Bailey 
then applied to the circuit court for a rule nisi to the pro- 
bate court, to show cause why a mandamus should not 
issue to compel it to make him a party. On the answer of 
the judge the rule was made absolute, and hence this 


appeal. 
W. C. Qares, for appellant, 
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James L. Puau, contra. 


B. F. SAFFOLD, J.— Mandamus lies from a superior to 
an inferior court to compel action, but will never direct 
how it shall act, or control its discretion. Where a court 
does act, such action can only be revised by the superior 
court on appeal or certiorari.—Life and Fire Insurance 
Company of New York v. Wilson, 8 Peters, 291; Lamar v. 
Commissioners Court, 21 Ala. 772. In this case there was 
no refusal of the court to act. It issued notice to the 
assignee to appear, and on his appearance, after full hear- 
ing and examination, adjudged that he had not the right 
to be made a party. As no appeal in such a case is pro- 
vided by our law, a certiorari was the remedy. 

The interest of the parties requires us to decide the im- 
portant question involved. By the 14th and 16th sections 
of the bankrupt law, the assignee was invested with all the 
assets of the bankrupt, with the right to recover them by 
suit in law or equity. The trust property held by the 
bankrupt did not pass to him, but any debt due from the 
estate to him, not liquidated, was transferred. As the 
executor had been removed and called to account, and 
claimed the demand of $8,000, no judgment could be ren- 
dered in his favor on account of his bankruptey. The 
assignee was entitled to recover it in some way. What 
hindered him from doing so in the probate court? The 
bankrupt law substituted the assignee to all the rights of 
the bankrupt which could be made available in the pay- 
ment of his debts. The probate court, under the constitu- 
tion of 1867, is one of general jurisdiction in all matters 
of granting letters testamentary and of administration, 
and of orphan’s business, and contracts for labor. The 
question for its decision was whether in a proceeding of 
which it had rightful jurisdiction it would, on motion, 
allow a party, civiliter mortuus as far as that proceeding 
was concerned, to be substituted by one who had succeeded 
by operation of law to all of his rights. We see no objec- 
tion to it. The bankrupt law itself is sufficient authority 
for such action.— Ex parte Gist, 26 Ala. 156. If a distrib- 
utee of an estate should become bankrupt, before distribu- 
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tion, his mteyest would pass to his assignee, and it would 
be competent for the probate court to render a decree in 
favor of the assignee for such share.— Graham e al. y, 
Abercrombie et al., 8 Ala. 552. Why notin the ease of a 
removed executor? So far as the estate of Tyson has elaims 
against the removed exeeutor, they may be asserted against 
him as fiduciary. So far as he has claims against the estate, 
beyond his liability to it, they may be asserted in the pro- 
bate court by his assignee. 

The judgment is reversed and the cause is not re- 
manded. 





GABEL vs. HAMMERWELLD, er at. 
{ACTION ON THE CASE FOR WRONGFUL AND VEXATIOUS ATTACHMENT. | 


1. Form of action ; when one may be adopled for distinet causes of action — 
A plaintiff may proceed in one action for damages for breaches of two 
or more attachment bonds, executed by the same obligors in his favor, 

2. Attachment bond ; what sufficient assignment of breaches of —It is a 
sufficient assignment of breaches of an attachment bond, to aver that 
the attachment bond was sued out—ist, vexatiously ; 2d, wrongfully ; 
and that being so vexatiously and wrongfully sued out, it was levied on 
the goods and effects of the plaintiff, whereby he was injured. 


AppEaL from the Cireuit Court of Baldwin. 
Tried before Hon. JoHn ELLiwtvr. 


This was an action brought by the appellant against the 
appellees, to recover damages for the wrongful and vexa- 
tious suing out of an attachment, &c. The affidavit for 
attachment is not set out in the record, nor does it show 
the ground on which the attachment was sued out. The 
plaintiff's amended complaint contains two counts, in each 
of which he claims of the defendants a specified sum of 
money, on an attachment bond executed by them, which 
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he sets out literally. There are two bonds differing from 
each other in amount and time of execution, and he unites 
a cause of action on each in the same complaint, but in 
separate counts. The breaches assigned are the same in 
each count, to-wit, that the attachments were sued out— 
Ist, vexatiously ; 2d, wrongfully ; and that being so wrong- 
fully and vexatiously sued out, they were levied upon his 
effects, whereby he was injured. 

The defendants demurred to the complaint, and assigned 
for cause of demurrer— 

1. That the cause or ground upon which the two several 
attachments were issued is not set forth, and no denial of 
the truth of the affidavit for attachment is made therein. 

2. That there is no allegation that the said attachments 
were sued out maliciously and without probable cause. 

3. Because the breach of said bonds is too vague and 
uncertain to authorize a recovery, nor does it show in what 
respect nor to what extent special damages accrued to the 
plaintiff. 

4, Because complaint does not show a legal cause of ac- 
tion, nor any actual and sufficient breach of said attach- 
ment bonds, which were given at different times and in dis- 
tinct suits. 

The court below sustained the demurrer, whereby the 
plaintiff was forced to take a non-suit, and plaintiff duly 
excepted, &e. 

The error assigned is, that the court below erred in sus- 
taining the demurrer to the complaint. 


Lyman Grppons, for appellant. 
D. C. ANDERSON, contra. 


[No briefs came into Reporter’s hands. |] 


B. F. SAFFOLD, J.—The suit was by one plaintiff 
against two defendants for damages for breaches of two 
attachment bonds executed by them. There was no error 
in this. Where the same form of action may be adopted 
for several distinct injuries, the plaintiff may in general 
proceed for all in one action, though the several rights af- 
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fected were derived from different titles.—Chit. Plead. vol. 
1, p. 201. 

The breaches were sufficiently assigned. One of the 
conditions of the bonds was, that the obligors would pay 
to the defendant in the attachment suit all such damages 
and costs as he might sustain by the wrongful or vexatious 
suing out of the attachment. Some one of the several 
causes for which an attachment may issue should have ex- 
isted and been known to the obligors when they applied for 
the attachment. They are not confined in their defense to 
the one alleged in their affidavit. If any of the grounds 
for:the issue of the attachment existed, it was not sued out 
wrongfully or vexatiously. If none existed, it was. A 
clear and well defined material issue was presented by the 
pleading of the plaintiff.— Lockhart v. Woods, 38 Ala. 631; 
Wood v. Barker, 37 Ala. 60; Kirksey v. Jones, 7 Ala. 622. 

The judgment is reversed and the cause remanded. 











SPRAGUE vs. TYSON. 


[BILL IN EQUITY TO SUBJECT MARRIED WOMAN’S SEPARATE ESTATE, BY CON- 
TRACT, TO PAYMENT OF BILL OF EXCHANGE, DRAWN BY HER.] 


1. Foot-note, omission of, at bottom of bill; effect of.—The omission of 
the note in writing, at the foot of a bill in chancery, of the particular 
statements or interrogatories which each defendant is required to an- 
swer, precludes the complainant from any advantage to be derived from 
the failure of the defendant to answer the allegations of the bill. 

2. Bill of exchange, residence of party to be charged ; what not sufficient evi- 
dence of.—\'he name of a place where a bill of exchange was signed ap- 
pearing on it, is not of itself sufficient evidence of the residence or 
post-office of the party to be charged. 

3. Bill to subject property of trust estate; who should be made parties.— 
Generally, both the trustees and cestui que trust should be made par- 
ties to a suit in equity respecting the subject-matter of the trust; but 
where the trusteeship is a naked trust, and there is no trustee, it seems 
that a decree may be rendered against the cestui que trust, when the 
proceeding is in rem. 
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4. Separate estate by contract ; what constitutes.—A conveyance of prop- 
erty, toatrustee for the sole and separate use of a married woman, 
free from the debts and claims of her husband, creates in her a sepa- 
rate estate by contract. 

5. Separate estate by contract ; how chargeable in equity—A married wo- . 
man, having such a separate estate, may bind it in equity by any con- 
tract by which she could bind herself if sole. 


ApprEAL from the Chancery Court of Mobile. 
Heard before Hon. N. W. Cocke. 


In this cause, which was a bill in equity to subject the 
separate estate, by contract, of a married woman to the 
payment of a bill of exchange drawn by her and others, 
the chancery court granted the relief prayed for in the bill, 
and directed a reference, &c., and a sale of the trust prop- 
erty. 

The other facts arising in the case, and upon which the 
decision of the court is based, will be found in the cpinion. 


P. Hamitton, for appellant. 
E. S. Daraan, contra. 


B. F. SAFFOLD, J.—The bill in this case alleges, that 
the complainant, Tyson, is the holder of a bill of exchange, 
drawn and indorsed by the defendant, Mrs. E. C. Sprague, 
the wife of A. M. Sprague; that the bill was duly pro- 
tested for non-payment, by a notary public in Mobile, where 
it was payable, and notice thereof deposited in the post- 
office at Mobile, directed to the defendant at Mobile, and 
also at Portland, Dallas county, Alabama; and that the 
defendant, E. C. Sprague, is the equitable owner of a lot 
and premises in Mobile, which is her separate estate, by 
contract, having been conveyed to John S. Hunter, as 
trustee, for her sole and separate use, free and discharged 
from the debts and claims of her husband. It is prayed 
that this property may be sold for the payment of the bill 
of exchange. 

The answer of the defendant on oath is not waived, and 
there is no foot-note to the bill. 

Mrs. Sprague, in her answer, admits that she drew oul 
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indorsed the bill of exchange, and that her interest in the 
property sought to be charged with its payment, is as alleged 
by the complainant. She denies notice of protest, pleads 
coverture, and that her signature was not witnessed or ac- 
knowledged, as required by the statutes for the protection 
of the separate estates of married women, and demurs to 
the bill on the ground that the case presented is not such 
a one as a court of equity will enforce against the separate 
estate of a married woman. 

The evidence of the complainant is, the bill of exchange, 
with the protest of the notary, and the conveyance of the 
property sought to be condemned, to John S. Hunter, as 
trustee of Mrs. Sprague. 

As the complainant omitted to append a foot-note to his 
bill, he can claim no advantage from the failure of the de- 
fendants to answer any of its allegations.—Rule 10, Ch. 
Prac,; O’ Neil v. Robinson, June term, 1869. . 

There is an entire failure on the part of the complainant 
to prove that the notices which he deposited in the post- 
office at Mobile, directed to Portland and to Mobile, were 
directed to the residence or nearest post-office of Mrs, 
Sprague, either at the time of signing the bill, or of giving 
notice. That the bill purports, on its face, to have been 
made at Portland, Dallas county, is not alone sufficient 
evidence of the residence or post-office of the party sought 
to be charged. The holder must use reasonable diligence 
to ascertain his address.— T'yson v. Oliver, June term, 1869 ; 
Br. Bk. at Decatur v. Pierce, 3 Ala. 321; Foard v. Johnson, 
2 Ala. 565. In this case, the bill avers that the bill was 
made at Portland, but does not assert that the defendant 
resided there. The answer declares that it was made and 
endorsed at Mobile. 

For the omission of the complainant to prove that he 
had given due notice of non-payment to the defendant, the 
decree of the chancellor must be reversed. 

Other questions of importance are presented which the 
interests of the parties require to be now decided. 

During the progress of the cause, the suit was abated as 
to the trustee, on account of his death, and proceeded with 
against the remaining parties, without any further repre- 
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sentation of the legal title. The omission to substitute 
another trustee, or to make the heirs-at-law of Hunter par- 
ties, is suggested in the answer of the defendants, but not 
by way of plea or demurrer. Unless there was some ne- 
cessity for substituting some one holding the legal title in 
the place of the deceased trustee, there was no error in 
omitting to do it.—Ozley v. Ikelheimer, 26 Ala. 332. The 
heirs-at-law of Hunter should not have been so substituted, 
because the trust estate did not descend to them.—Rev. 
Code, § 1593; McDougal’s Adm’r v. Carey, 38 Ala. 320. 
Generally, both trustees and cestui que trusts should be 
made parties, but where the trusteeship is a naked trust, 
and there is no trustee, it seems that the whole interest is 


‘before the court, and that a decree may be rendered, espe- 


cially when the proceeding is in rem.—Story’s Eq. Plead. 
§§ 207, 211. 

The estate of Mrs. Sprague, created in the property con- 
veyed to Hunter, as her trustee, is essentially different from 
the separate statutory estate of a married woman. Her 
husband is not her trustee by operation of law. The trus- 
tee is liable for the rents, income and profits, if he receives 
them. The property is not bound for contracts for articles 
of comfort and support of the household, as provided by 
Revised Code, § 2376, and can not be sold for their pay- 
ment as directed by Revised Code, § 2377.—McMillan v. 
Hurt, 38 Ala. 665. It is her separate estate by contract. 
So far as this estate is concerned, Mrs. Sprague is regarded 
in equity as a femme sole, and may bind it by any contract 
by which she could bind herself, if sole and unmarried.— 
Gunter v. Williams and Wife, 40 Ala. 561; Paulke v. Wolfe, 
Gillespie & Co., 34 Ala. 541; Booker v. Booker, 32 Ala. 478 ; 
Roper v. Roper, 29 Ala. 247. It is not necessary that the 
intention to charge her separate estate should be proved 
when she gives her written obligation for the payment of 
money.— Ozley v. Ikelheimer, 26 Ala. 332. 

The decree is reversed, and the cause remanded. 
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J. F. DAVIS et at. vs. TENNESSEE DAVIS er az. 


[MOTION TO DISMISS APPEAL. ] 


1. Restitution; when necessary to obtain reversal of decree.—One whé 
receives and retains the purchase money of land sold under a decree, 
can not reverse the decree, if the reversal will divest the title, 

2. Errors; against whom appellant can not assign.—One appellant can not 
assign error against his co-appellants. 


AppEaL from Chancery Court of Pike. 
Heard before Hon. N. W. Cocke. 


The facts are sufficiently stated in the opinion. 


Waker, Murpuey & Winter, and J. D. Garpner, pro 
motion. : 
Wa. C. OaTEs, contra. 


B. F. SAFFOLD, J.—The reasons assigned by the 
appellees in support of their motion to dismiss the appeal 
in this case are: Ist. That one of the appellants, James 
F. Davis, who was a defendant to the original bill, 
and a complainant in the amended bill filed for the 
exclusive purpose of making him a party complainant, is 
also an appellee. 2d. That the other appellants have 
received the money procured from the sale of the land 
under the decree, which they seek to reverse, and still 
retain it. 

The original bill was answered, not under oath, by all of 
the defendants; the answer being signed by their solici- 
tors. By the amended bill James F. Davis, a defendant to 
the original bill, was made a party complainant. The 
decree for the sale of the land was rendered on the orig- 
inal and amended bill, decree pro confesso and testimony. 
The land was sold under the decree. By affidavits filed, 
it is shown that all of the appellants, except James F. 
Davis, received their proportion of the cash payment. 
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One who receives and retains the purchase money of 
land, sold under a decree, cannot reverse the decree, if the 
reversal will divest the title. He must make restitution.— 
Knox’s Distributee v. Steele, Adm’r, 18 Ala. 815; Prewitt v. 
Garner, 32 Ala. 13. 

As to the position of James F. Davis, there is no rule of 
practice which will allow one appellant to assign errors 
against his co-appellants.—<Knoa’s Distributee v. Steele, 
Adm’r, 18 Ala. 816. 

The appeal is dismissed without prejudice. 





MANNING vs. KOHN. 


[ACTION BY PAYEE AGAINST ACCEPTOR OF BILL OF EXCHANGE, ] 


1. Act of January 18, 1867, in relation to city courts, §c.; construction of. 
The provision of the act of January 18, 1867, that in a city court, whose 
terms are held oftener than twice in each year, a space of at least 
twelve months must intervene between the return and judgment terms, 
is complied with in a case when the suit was returned to the February 
term, 1867, and judgment rendered at the February term, 1868, that 
being the time prescribed for holding a regular annusl term of the 
court. (Peters, J., dissenting,)—Held, that a judgment could not be 
legally rendered until after a space of at least twelve months had intervened, 
and that no period of time, short of this, came within the meaning of the 
act. 

2. Acceptor ; when not liable for damages.—-The acceptor of a bill of ex- 
change is not ordinarily liable for damages. 

3. Judgment ; when will be reversed and rendered.—Where the complaint 
claims damages against an acceptor improperly, and the judgment is 
for the demand, this court will reverse, and render judgment for the 
correct amount, at the cost of the appellee. 


APPEAL from the City Court of Montgomery. 
Tried before Hon. Tos, M. ARRINGTON. 


This was an action by the payee against the acceptor 
of a bill of exchange, dated May 11th, 1861, and due four 
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months after date. The complainant claimed damages 
thereon. Judgment, by default, was rendered for an 
amount which was equal to the principal, and five per cent, 
damages thereon at maturity, with interest to the rendition 
of the judgment. 

The errors assigned are : 

Ist. That the judgment was rendered at a term of the 
court at which it was not authorized to be rendered. 

2d. That the judgment was rendered for the sum of 
$1,054.25, when it should have been for the less sum of 
$1,030. 


Exmore & GunTER, for appellants. 
Wa ser, Murpuey & WINTER, contra. 


B. F. SAFFOLD, J.—This suit was instituted in the 
city court of Montgomery, on a bill of exchange made in 
1861. The summons was issued February 4th, 1867, exe 
cuted February 7th, 1867, and returned to a term of the 
court commenced February 11th, 1867. The judgment was 
rendered March 28th, 1868, at a term which commenced 
on the 10th February, 1868, and was by default. 

The appellant objects that a period of at least twelve 
months did not intervene between the return and judg- 
ment terms, as required by law. 

At the time this suit was begun, an act of the legislature 
to regulate judicial proceedings was in operation, which 
required that the first term of the court after the com- 
mencement of the action should be deemed the return 
term, only ; the second term, an appearance and pleading 
term, and the action should not be tried before the term 
next after the appearance term thereof.—Act of February 
20th, 1866. By an amendment to the 8th section of this 
act, approved January lsth, 1867, if the suit was in a city 
court, where terms are held oftener than twice in each 
year, a space of at least twelve months must intervene be- 
tween the return and judgment terms.—Acts, 1866-7, 
p- 176. By an act, appruved December 7th, 1866, three 
terms of the city court of Montgomery, in each year, are 
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required to be held, commencing on the second Monday in 
February, and the first Monday in June and October. 

The constitution requires the circuit court to be held 
twice a year in each county, and the times appointed by 
law are certain Mondays of months, which divide the year 
as nearly as practicable, so as to make semi-annual terms. 
The interval between the commencement of the return and 
judgment terms in the circuit court, under the law of Feb- 
ruary 20th, 1866, was about twelve months. It could not 
be exactly twelve calendar months, because the court com- 
mencing on a given Monday in a month would generally 
begin on a different day of the month, thereby increasing 
or lengthening the interval a little. Did the legislature, in 
making a special provision, that in city courts when terms 
are held oftener than twice in a year, a space of twelve 
months should intervene between the return and judgment 
term, mean to attach a significance to the length of time 
requisite to obtain a judgment in those courts different 
from that inteuded in the circuit courts? Without this 
provision, judgments could have been obtained in the city 
court several months sooner than in the circuit courts, 
under the same law, and a discrimination, without reason, 
between debtors would have been effected. The construc- 
tion of the provision contended for by the appellant would 
vary the time of obtaining judgment in the city courts 
from twelve to eighteen months, according to the day of 
the month on which the Monday appointed for the com- 
mencement of the term should fall. We think the pro- 
vision was intended to make equal the time in both courts, 
and that the judgment term was the next annual term after 
the return term; that the period between the second 
Monday in February, 1867, and the second Monday in 
February, 1868, they being the legally appointed times for 
the holding of the winter terms of the city court of Mont- 
gomery in each year, constituted the twelve months 
required by the statute. 

The acceptor of a bill of exchange is in general not 
liable for damages.—Hanrick v. Farmer's Bank of Chatta- 
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A mere clerical error in the amount of the recovery, thig 
court will correct at the cost of the appellant. But in this 
case the complaint claims damages, and the judgment ig 
for the demand. It is manifest from the record that five 
per cent. damages has been included in the judgment. For 
this error the judgment is reversed, and a judgment for 
the proper amount will be rendered in this court.—Rey, 
Code, 3502. The appellee will pay the cost of the ap- 
peal. 


Perers, J., (dissenting.)—I regret to dissent from the 
opinion and judgment just announced by a majority of 
the court. I can not assent to this judgment without vio- 
lence to what I esteem one of the plainest rules of the consti- 
tution. That is, to take the language of the law to mean 
just what it declares, when its words are wholly free from 
doubt. 

This was an action instituted in the city court of Mont- 
gomery, in which court terms are held oftener than twice 
in each year.—Pamph. Acts, 1866-67, p. 102, § 1, No. 117. 
The writ was issued on February 4th, 1867, and made 
returnable to a term of said city court, held on the second 
Monday in February in the same year ; that is, on Febru- 
ary llth, 1867; this was the return term of said writ. 
The judgment term of the suit thus brought could not be 
held sooner than twelve months after the date last above 
said ; that is, February 11th, 1867. But the term at which 
the judgment in this case was rendered commenced on the 
second Monday in February, 1868, which was February 
10, 1868. This was less than twelve months from the 
return to the judgment term of the city court in which the 
suit was brought. The judgment was by default. This 
was forbidden by law. 

The language of the statute is this: “But the return 
and judgment terms on all suits brought in such courts 
must be intervened by a space of at least twelve months.”— 
Pamph. Acts, 1866-67, p. 176. 

This language is too plain for doubt or quibble, as it 
appears to me. Twelve months is a fixed certain space of 
time. It is mathematically exact. A space shorter than 
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this can not be twelve months. If the court can shorten 
this space one day, it can shorten it as many days as it 
chooses. The power to vary from the statutory period, is 
a power to legislate. The language of the act is our only 
guide. To quit this is to quit the law; and in the end to 
make shipwreck of all safe legal logic, and to give to falla- 
cies the force of truth. As well might it be contended 
that five days were a week, as to assert that less than 
twelve months is a “space” “at least twelve months” in 
length. Here the space that intervened between the return 
and judgment term of this suit was one day less than 
twelve months—such is my calculation. The court ought 
to have waited till the June term of said court before the 
judgment was rendered. 

I, therefore, think the judgment should be reversed, and 
the cause remanded, at the costs of the appellee in this 
court, and of the appeal in the court below. 





WALTON vs. WILLIAMS. 


[AcTION ON BILL OF EXCHANGE BY PAYEE AGAINST PARTY THERETO, 48 A0- 
CEPTOR. } 


1. Acceptor ; when may be considered indorser, guarantor, or acceptor, supra 
protest. —When a bill of exchange exhibits the signature of one to whom 
itis not directed across its face, and another name in the lower left 
hand corner where that of the drawee is usually placed, the latter will 
be deemed the drawee, and the former will be considered the indorser, 
guarantor, or acceptor, supra protest, according to the evidence. 

2. Parol evidence; when admissible to explain relation of parties to bill.— 
In such a case parol evidence is admissible to explain the relation of 
the parties to the bill, when sued on by the payee. 

8. Non-payment, notice of ; who entitled lo.—An acceptor, supra protest, ig 
entitled to notice of non-payment by the drawee. 


AppEAL from Cirouit Court of Hale. 
Tried before Hon. B. L. WHELAN. 
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The appellee sued the appellant as acceptor of a bill of 
exchange, which was as follows: 

“ Exchange, $1,093 84. Greensboro, January Ist, 1862, 

“On the first of January next, pay this, my only bill of 
exchange of this tenor and date, to the order of D.C. Wil- 
liams, the sum of one thousand and ninety three 84-100 
dollars, value received, negotiable and payable at the office 
of the Planters Insurance Company, and charge the same 
to account of, Yours truly, 

“James J. WALTON. 

“James J. WALTON.” 

John W. Walton wrote his name across the face of the 
note, in the place the acceptor usually signs. 

The plaintiff introduced the bill, and proved that the 
name of the defendant, written across its face, was in bis 
handwriting. “ The defendant proposed to testify, in his own 
behalf, that he was asked by his brother, James J. Wal- 
ton, the drawee, in the presence of the plaintiff, the payee, 
to sign a bill. He told the plaintiff that he was in the 
habit of signing on the [back of the} bill, te which he re- 
plied, that was a mere matter of form. His brother had 
asked him to indorse the bill. He wrote his name across 
its face at the request of the plaintiff, who told him that 
the face of the bill was the proper place for writing his 
name as indorser. He signed the bill, not as acceptor, but 
as indorser, and the plaintiff received it with that under- 
standing.” ‘This evidence was excluded by the court, and 
the charge given to the jury, that if they believed the name 
written across the face of the bill to be the signature of 
the defendant, it was an acceptance, and they must find 
for the plaintiff. 

The exclusion of the evidence, and the charge given, are 
now assigned as error, as well as the refusal to give sev- 
eral charges asked by the defendant below, and not neces- 
sary to be further considered. 


Jas. J. Garrett, for appellant. 
Rice, SEMPLE & GoLDTHWAITE, contra. 


SAFFOLD, J.—The only evidence that the defendant 
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accepted the bill, is his signature across its face. It is 
where the acceptor’s signature is usually found, and in the 
absence of proper rebutting testimony this would be suffi- 
cient proof of the fact, if it was directed to him, or with- 
out direction to any one. But the name of James J. Wal- 
ton is also found in the position on the bill usually occu- 
pied by the drawee, and he must be considered the drawee 
as well as the drawer. 

Where a bill is directed to a particular person, no one 
but the person to whom it is directed can accept it, except 
for honor.—May v. Kelly & Frazier, 27 Ala. 497. If the 
defendant was an acceptor, he was one supra protest, and 
his obligation was, that if the bill was not paid by the drawee 
upon due presentment at its maturity, then upon protest 
for non-payment, and due notice thereof to him, he would 
pay it.—Story on Bills of Ex. § 123 ; 3 Wend. 491. 

There was no proof, in this case, of protest and notice, 
and for this reason the charge of the court was erroneous. 

The plaintiff was the payee. It was, therefore, clearly 
competent to show by parol the intention of the parties, 
at the time the contract was entered into, with regard to 
their several liabilities among themselves, and the relation 
which they were to bear to the bill.— Branch Bank at Mo- 
bile v. Coleman, 20 Ala. 140. 

The evidence of the defendant, who was a competent 
witness under section 2704 of the Revised Code, ought to 
have been admitted. 

The judgment is reversed and the cause remanded. 





CURRY vs. REYNOLDS. 


[ACTION ON PROMISSORY NOTE,.] 


1, Section 2661 of Revised Code ; constitutionality of.—Section 2661 of the 
Revised Code, which requires a return, appearance, and trial term in 
certain cases, is not unconstitutional, 
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AppEAL from Circuit Court of Talladega. 
Tried before Hon. Cuas. PELHAM. 


Action, founded on a due-bill executed February 6, 1860, 
commenced 9th of March, 1868, and summons returnable 
to spring term of circuit court of said year. Judgment by 
default at fall term, 1868, or (in this case) the appearance 
term. 

The error assigned is the rendition of the judgment at 
the term at which it was rendered. 


BrabDrorD, Martin & IsBex1, for appellant. 
JOHN T. HEFLIN, contra. 


B. F. SAFFOLD, J.—In cases like this, the first term 
after the commencement of the action is the return term, 
the second term is the appearance or pleading term, and the 
cause is not to be tried before the next term after the ap- 
pearance term.—Rev. Code, § 2661. 

The judgment in this case was rendered at the appear- 
ance term, contrary to the provision of the section quoted. 
The constitutionality of this law was*elaborately discussed 
in the case of Ex parte Pollard, (40 Ala. 77,) and decided 
affirmatively. We are satisfied with that decision, and the 
reasoning by which it was sustained. The end of law is 
justice. Inflexible rules can not be applied to the vicissi- 
tudes of human affairs. The contracts of the citizens 
should be inviolable, but, when broken, the remedy must 
be, in some measure, consonant to the times. If we hold 
the remedy to be a part of the contract, we will be contin- 
ually applying rules adapted to peace and prosperity to 
periods of adversity and extreme distress. ‘The sovereign | 
power owes protection and preservation to the citizen, as 
well as the enforcement of contracts, and it is on this 
ground that nations assume to cancel the obligations of 
their citizens through the agency of a bankrupt law. The 
constitutional prohibition against impairing the obligation 
of contracts, and hindering and delaying justice, was aimed 
more at the robbery and denial of right by the supreme 
power, which had formerly been prevalent, than at any 
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modified accommodation between the creditor and debtor, 

through changes of remedy in times of public misfortune, 

which might benefit society without the sacrifice of either. 
The judgment is reversed, and the cause remanded. 





JONES vs. LAWSON. 


[SETTLEMENT OF INSOLVENT ESTATE IN PROBATE COURT. ] 


1. Statute of limitations ; for what length of time suspended,—The statute 
of limitations was suspended in this State from the 11th day of Janu- 
ary, 1861, to the 21st day of September, 1865. (Re-affirming Coleman 
v. Holmes, at present term. ) 


AppEaL from the Probate Court of Perry. 
Tried before Hon. B. S. Wiu1aMs. 


The facts appear from the opinion. 


Moore & Lockett, for appellant. 
W. L. Braaa, contra. 


B. F. SAFFOLD, J.—In this case, the appellant filed 
for allowance in the probate court a promissory note against 
the insolvent estate of which the appellee was the admin- 
istrator de bonis non. The note was due one day after date, 
and dated March 11th, 1862. It was filed November 234d, 
1868. The sole error assigned is, that the court sustained 
the plea of the statute of limitations of six years. 

The interval from the maturity of this note to the 21st 
of September, 1865, must be deducted from the time neces- 
sary to complete the bar of the statute.— Coleman v. Holmes, 
at present term. The court erred in sustaining the plea. 

The judgment is reversed, and the cause remanded. 
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WATSON et au._vs. KNIGHT. 


[TRESPASS AGAINST CONSTABLE AND SURETIES FOR WRONGFUL LEVY AND SALE 
OF PERSONAL PROPERTY. } 


1. Complaint, defects in; how can not be taken advantage of.—When the 
complaint shows a substantial cause of action, its defects, which would 
have been available on demurrer, can not be taken advantage of on 
error, when the parties were present in the court below, and failed to 
make the objection there. 

2. Estoppel; fraud, under plea of ; what evidence inadmissible—In a suit 
for trespass against an officer for selling plaintiff's property on an exe- 
cution against a third person, the plaintiff is not estopped, because the 
defendant in execution, in his presence and without objection from 
him, claimed the property as exempt to himself from execution, when 
the plaintiff's title to the property had been derived from a purchase 
from the defendant in execution, and when the judgment might have 
been a lien on the property, if it had not been exempt to such defend. 
ant at the time of the sale. Such evidence, unsupported by any thing 
more definite, is inadmissible under a plea of fraud. 

3. Charge to jury; what not erroneous to refuse.—There is no error in 
refusing to charge the jury that a judgment is a lien upon certain 
property, which may be properly claimed as exempt from execution. 


AppEAL from the Circuit Court of Cleburne. 
Tried before Hon. W. L. Wuirtock. 


This was an action of trespass by the appellee, Knight, 
against the appellants, to recover damages for trespass in 
taking certain property of the plaintiff, to-wit: a wagon 
and yoke of steers, and selling the same, under an execu- 
tion against W. M. Beason. 

The defendants pleaded, in short by consent: “Ist. Not 
guilty. 2d. Justification under legal process. 3d. Fraud.” 
Upon which pleas issue was joined, a trial had, a verdict 
rendered in favor of the plaintiff for $154 damages, &c. 

From the bill of exceptions, it appears that the prop- 
erty levied on was in the possession of Beason at the time 
a judgment was rendered against him by a justice of the 
peace, by virtue of an execution on which the levy and 
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sale, complained of, were made ; the property so remained 
in his possession until the morning of the levy, when it was 
put in possession of the plaintiff, who had purchased it 
from Beason about a month before. On the day of sale 
the plaintiff presented an affidavit to one of the defend- 
ants, the constable, that the property levied on was his 
own. The defendant then offered to introduce proof, that 
at the same time that plaintiff offered the above affidavit, 
the defendant in execution, Beason, in the presence and 
with the knowledge of plaintiff, offered an affidavit claim- 
ing the property as exempt to himself from execution 
under the exemption laws of Alabama, as the head of a 
family, and that plaintiff made no objection whatever. 
The court refused to allow the introduction of this evi- 
dence, and defendants excepted. 

The defendants then introduced the execution, and 
“after proving the rendition of the judgment and the issu- 
ance of the execution by a justice of the peace, who was 
proven to be duly elected and qualified, and performing his 
duties as such, and after proving the placing of the execu- 
tion in the hands of one of the defendants, who was 
proven to be duly elected and qualified as constable, &c.,” 
asked the court to charge the jury, that “if they believed 
the evidence, the said judgment was a lien on the property 
in controversy, and the defendant, Watson, as constable, 
was authorized to levy on and sell said property, under 
said execution” This charge the court refused to give, 
and defendants excepted. 

That portion of the transeript on which errors were 
assigned has been torn off, and the briefs of counsel are 
not on file. 


J.T. Heriin, for appellant. 
ELLs & CaLDWELL, for appellee. 


B. F. SAFFOLD, J.—This was an action of trespass 
by the appellee against the appellants, for trespass in 
taking personal property. 

The complaint alleges a substantial cause of action. 
No objection was taken to it in the court below, but issue 
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was joined on pleas in bar to the merits. Advautage can 
not be taken of its defects, if any, in this court.— Revised 
Code, 2811 ; Stewart v. Goode & Ulrick, 29 Ala. 476. 

The defendant, Watson, as constable, levied an execu- 
tion from a justice’s court on a wagon and yoke of steers, 
claimed by the plaintiff, and in his possession at the time, 
and sold them as the property of W. M. Beason. To sup- 
port his defense he offered evidence that on the day of sale 
Beason claimed the property as exempt from levy and sale 
to him, as the head of a family, in the presence of the 
plaintiff, who said nothing. It had been previously shown 
that Beason formerly owned the property, and had sold it 
to Knight about a month before the sale by the constable, 
and had given him possession before the levy. The evi- 
dence offered was rightly excluded by the court. The 
claim of exemption set up by Beason was as much a 
defense of his right to sell to the plaintiff, as the claim of 
property in himself, and did not call for contradiction. 
The defendant had a short time before been presented 
with the sworn claim of the plaintiff, and the declaration 
of Beason was an additional reason why he should not 
sell. If the property was the plaintiff’s, it was not liable 
for Beason’s debt. If it was Beason’s, it was exempt from 
sale under execution. 

The charge asked by the defendant was properly 
refused. The facts therein stated might have been true, 
and the property not subject to levy and sale. 

The judgment is affirmed. 
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BYRNE vs. MARSHALL. 


[REAL ACTION IN THE NATURE OF EJECTMENT.] 


1. Different written instruments ; when will be presumed to evidence but a 
single contract.—When two instruments of writing are executed on the 
same day, relate to the same subject-matter, and one refers to the other, 
the presumption is that they evidence but a single contract. 

9. Feeabsolute, upon condition, §c.; what instrument creates.—J. being indebt- 
ed to M., conveyed to him certain real estate in payment, and received 
from him at the same time a writing, not under seal, nor attested or 
acknowledged, in which M. bound himself to leave the property un- 
der J.’s control and possesion for three years, with the privilege of sell- 
ing any or all of it, and retaining whatever amount he realized by such 
gale, over the valuation placed upon such portion in the sale to M. and 
the taxes and interest, —-Held, that M.’s estate in the property was a fee 
absolute, upon condition of divestiture by a sale by J., within the time 
specified, and as to a purchaser from J., the latter was to be considered 
the absolute owner, and that the formalities of the execution of the 
conveyance attached to the writing. 


AppraL from the City Court of Selma. 
Tried before Hon. J. S. Corsin. 


This was an action, in the nature of ejectment, brought 
by the appellee against the appellant, to recover a certain 
lot in the city of Selma. 

The main facts of the case, as appear from the bill of 
exceptions, reserved on the trial, are as follows: On the 
lath of October, 1840, William Johnson sold and conveyed 
to the appellee, Marshall, a number of lots in the city of 
Selma, including the lot in question, by a deed in fee, in 
payment of a debt due from him to Marshall, of $81,600. 
This conveyance was duly acknowledged and recorded. 
The property thus sold was valued in separate parcels by 
persons chosen by the parties. Johnson was dissatisfied 
with this valuation. On the same day that Johnson exe- 
cuted the deed to Marshall, Marshall, (“as a part of the 
same transaction,” according to the witness Johnson’s tes- 
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“ Setma, Oct. 13th, 1860, 

“ Having this day purchased from Mr. William Johnson 
certain real estate in the city of Selma, Ala., as set forth in 
deed made by him of this date to me, amounting in the 
aggregate to the sum of $31,500, viz: [here follows descrip. 
tion of property sold, in parcels, with the valuation of each 
parcel annexed, among which is included the lot in suit,] 
I hereby bind myself to leave the property under his con- 
trol for the term of three years, and give him the privilege 
of selling any or all of said property, and to give him the 
entire benefit of all he may obtain for said property, over 
and above the price stated, including the interest and taxes 
thereon. 


(Signed) “B. F, MarsHatu.” 
This writing was not under seal, nor was it attested or 
acknowledged. 


William Johnson continued in the possession of the prop- 
erty, and on the 2d September, 1863, before the expiration 
of the three years, sold and conveyed the lot sued for, and 
another, to his son, F. L. Johnson, and put him in posses- 
sion. Proof of the loss of said deed being made, secondary 
evidence was admitted to prove its contents and execution. 
It was proven to be “in the usual form and with the usual 
covenants,” and to have been duly attested and acknowl- 
edged before a justice of the peace. The consideration of 
this sale was $10,000 in groceries and dry goods, valued at 
much less than they were worth in Confederate currency, 
and at much more than their value in lawful money, before 
or since the war. The estimated value of these two lots 
in the sale to Marshall was $6,000. Marshall was not in- 
formed of this sale, at the time, nor was the consideration 
paid him. He refused to ratify it, when informed. 

On the 28th of September, 1864, F. L. Johnson sold and 
conveyed in fee the lot in suit to Mrs. M. J. Byrne, the 
wife of the appellant, who, with her husband, went into pos- 
session on that day, and so continued until the commence- 
ment of this suit. 

The court, in a lengthy charge as to the law of the case, 
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which need not be further noticed, charged the jury that 
the power granted to Johnson, by the instrument made by 
Marshall, to sell, gave him no power to convey, and must 
be construed as a mere right to contract to sell; that any 
sale made under the power was subject to the confirma- 
tion of Marshall, &c. The court, at the request of the ap- 
pellee, charged the jury, that “if they believed the evidence 
they must find for the plaintiff ;” to which charge, and the 
general charge of the court, as well as the refusal to give 
a charge requested by the defendant, and which it is un- 
necessary to set out, the defendant duly excepted. 

The charges given and refused are now assigned for 


error. 


Petrus & Dawson, and ALEex. Waitt, for appellant. 
Moraan & LaPsLey, contra. 


B. F. SAFFOLD, J.—A construction of the writing 
given by Marshall to William Johnson will dispose of the 
assignments of error. This writing, with the evidence of 
William Johnson, sufficiently shows that it was made on 
account of Johnson’s dissatisfaction with the valuation of 
his property ; that it formed a part of the consideration of 
the deed from Johnson to Marshall, and ought to be consid- 
ered in connection with it; that the two instruments evi- 
dence but a single contract. They were made on the same 
day, relate to the same subject-matter, and one refers to 
the other.—Strong’s Ex’rs v. Brewer, 17 Ala. 106; Sewall 
v. Henry, 9 Ala. 24; Doe, ex dem. Holman v. Crane, 16 Ala. 
577. 

What must be the legal effect of the two writings em- 
bodied in one instrument? What estate was vested in Mar- 
shall by Johnson’s deed? A fee absolute. How was it 
affected by Marshall’s writing? It was liable to be divested 
by Johnson’s selling all or any part of the property, within 
three years, for a sum equal to the prescribed valuation and 
the accrued interest and taxes, or by refunding that amount 
of money to Marshall. Such an estate is one upon condi- 
tion subsequent. —2 Coke upon Litt. 201, a ; 4 Kent’s Com. 
120; 7 Cranch, 237; 14 Pick. 467; Sewall v. Henry, 9 Ala. 
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24. “It stands indifferent whether it be the speaking of 
the grantor or grantee ; for in that case it shall be referred 
to the grantor, as no condition can be reserved or made 
but on the part of the donor, lessor or feoffor”.—2 Coke 
on Litt. 203, b, note 1. 

How is the defeasance in this deed to affect a purchaser 
from Johnson’? Johnson is under obligation to sell for 
more than the valuation and the interest and taxes, but 
this requisition is complied with if the average of the sales 
is more. Must the purchaser see to this? When the 
grantor in any conveyance reserves to himself, for his own 
benefit, an absolute power of revocation, such grantor 
must be taken as the absolute owner of the estate con- 
veyed, as to the rights of creditors and purchasers.—Rey, 
Code, § 1591. Every power of disposition is deemed ab- 
solute, by means of which the donee of such power is en- 
abled in his life-time to dispose of the entire fee for his own 
benefit-—Rev. Code, § 1598. Marshall having suffered 
Johnson to reserve a power of defeating his grant, though 
upon conditions good between them, must be deferred to 
one to whom he has virtually given permission to pur- 
chase the estate.—Sugden on Vendors, 2d Part, m. pp. 155, 
180; Same on Vendors and Purchasers, (6th, ed.) pp. 640, 
641. Whatever advantage, if any, Marshall might have 
derived from the record of his deed, was nullified by the 
possession of Johnson, the one being as notorious as the 
other. 

‘Lhe writing of Marshall was a clear authority to John- 
son to sell.— Morrow v. Higgins, 29 Ala. 448. Johnson was 
not his mere agent. The power reserved to him, was not 
a power of attorney, it was a power coupled with an inter- 
est and irrevocable.—Rev. Code, $$ 1608, 1612. Though a 
seal is not necessary to convey the legal title, this writing 
related to the deed, and was clothed with its formalities. 
Habergham v. Vincent, 2 Vesey, 228; Rev. Code, $$ 2599, 
1535. The moment Johnson sold the lot, Marshall’s title 
was divested in favor of the purchaser, who was remitted 
to Johnson’s original title, by operation of law.—Rev. Code, 
§ 1594. The charges given and refused by the court, not 
being in conformity with the principles declared in this 
opinion, the judgment is reversed and the cause remanded. 
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OWENS et at. vs. GRIMSLEY er at. 


{BILL IN EQUITY BY WARD AND ANOTHER ENTITLED TO ANNUITY CHARGED ON 
WARD'S PROPERTY, AGAINST GUARDIAN AND SURETIES FOR RE-EXAMINATION 
AND SETTLEMENT OF ACCOUNT MADE IN PROBATE couRT. ] 


1. Misjoinder of parties; multifariousness, or want of equity; what dill 
not defective for.—A bill in chancery by a ward, and another entitled to 
an annuity charged on the property of the ward, against the guardian 
and his sureties for a settlement of the guardianship account, is not 
defective for misjoinder of parties, multifariousness or want of equity. 

2. Decree; what plea, not vitiated by.—A decree against a defendant as 
surety of a guardian is not vitiated by a plea of bankruptcy, unsup- 


ported by proof. 

3. Guardain, decree against ; what no defense against.—The fact that the 
property of a ward was derived from the proceeds of the sale of slaves, 
is no reason why a decree should not be rendered against the guardian 
on his final settlement. 


AppraL from Chancery Court of Barbour and Henry. 
Heard before Hon. B. B. McCraw. 


The facts upon which the decision is based are suffi- 
ciently set out therein. 


W. C. Oates, for appellant. 
J. A. Corbitt, contra. 


B. F. SAFFOLD, J.—John B. Taylor became the 
guardian of Moses Grimsley, with Owens and Teague the 
sureties on his bond, in 1859. As such guardian, he re- 
ceived the property of his ward, which was charged with 
acertain sum as an annuity in favor of Matthews Grimsley, 
also a minor, during his minority. On application by his 
sureties to be relieved from their obligation, Taylor, on the 
22d of April, 1863, gave a new bond, with Edmond Cody 
as surety. Cody died December 12, 1863, and Jesse M. L. 
Burnett became his administrator January 20, 1864. On 
the 26th of January, 1864, Burnett applied to be released 
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as administrator from liability as surety for Taylor, who 
not being able to give another bond, settled his accounts 
on the 4th April, 1864, when a decree for $981 40 was ren- 
dered against him. On the 30th October, 1865, Burnett 
having resigned, A. E. McGarity was appointed adminis- 
trator de bonis non of Cody’s estate. 

Moses Grimsley, by next friend, and Matthews Grimsley 
filed their bill of complaint against Taylor, Owens, Teague, 
and McGarity, as administrator of Cody, in which they 
alleged that they were not represented in the settlement 
made in 18.4 by the guardian of Moses Grimsley ; that 
Taylor converted their money to his own use soon after 
receiving it; that Moses has never received any benefit | 
from his property, and Taylor is insolvent. They pray 
that the settlement may be re-examined in the chancery 
court. The bill was demurred to for want of equity, mul- 
tifariousness, and misjoinder of parties. 

The chancery court has concurrent jurisdiction of settle- 
ments between minors and their guardians, which has not 
been taken away by any power conferred on the probate 
court.— Gould v. Hayes et al., 19 Ala. 438. 

It appears from the evidence that Taylor never received 
any money from Teague, the register, but having purchased 
some of the property, by the sale of which the trust fund 
was created, took his own note and the notes of others as 
cash. He must, therefore, be held to have received so 
much money. His sureties are bound upon it, as he re- 
ceived it before they were released. The decree was not 
against McGarity. It does not appear that the court 
allowed any credit for the Confederate bonds. The decree 
is joint for Moses and Matthews, without designating what 
part for each. 

The demurrer was properly overruled. The bill was not 
deficient in equity, nor was it multifarious. It sought a 
review of the guardian’s settlement, at which the ward was 
not represented. There was no misjoinder of parties, be- 
cause the rights of the complainants differed only in de- 
gree. The property belonged to one, charged with an 
annuity in favor of the other. There was no error in ren- 
dering the decree against Teague. He had appeared and 
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answered the bill, and his plea of bankruptcy was unsup- 
ported by any evidence. The decree was rendered on suf- 
ficient proof, and is not invalid because the trust property 
was derived from a sale of slaves. 

The decree is affirmed. 





Ex Parte MORRIS & BLAIR. 


[APPLICATION FOR MANDAMUS. ] 


1. Record ; what power courls have over, after final adjournment. —After the 
final adjournment of a court it ceases to have any power over its 
records, other than that incident to all courts of general jurisdiction, 
of correcting clerical errors, where the record affords matter upon 
which to base such correction. 

2. Judyment; when error to vacate, at a subsequent term.—It is error for a 
circuit court, at a subsequent term, on motion of defendant, to vacate 
a judgment in favor of the plaintiff, and to declare the same null and 
void, upon the alleged ground that the court had no jurisdiction to 
render such judgment. 

3. Maxdamus ; when will not be issued.—Such judgment is a final judg- 
ment, upon which an appeal will lie to this court, and a mandamus, or 
rule nisi will not be issued requiring the circuit court to set aside and 
vacate the order and judgment declaring said judgment null and void. 


. This is an application by Morris & Blair for a rule nisi, 
or an alternative mandamus, to the circuit court of Bul- 
lock county, to require said court to set aside and vacate 
an order and judgment of said court, made at the fall term 
of said court, to-wit, on the 4th day of December, 186), 
setting aside and declaring null and void a certain judg- 
ment, recovered by said applicants at the spring term of 
said court, in the year 1868, for the sum of three hundred 
and sixty-one 92-00 dollars, against one Lewis Chris- 
tian. 

The order and judgment sought to be avoided by this 
application, is set out in the bill of exceptions as follows: 

24 
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vs. defendant to declare null and void, 
Lewis Christian. ) and to set aside the judgment rendered 
in this case, at the spring term, 1868, for three hundred 
and sixty-one 92-100 dollars, on the grounds that the 
court had no jurisdiction, and that the venue of said cause 
was never legally changed from Barbour to Bullock 
county, and the parties being represented by their counsel, 
and the defendant submitting to the court the allegations 
of his motion; it is considered by the court that said 
motion be granted, and said judgment be set aside and 
declared null and void, and that the defendant recover of 
the plaintiffs the costs of this proceeding, for which let 
execution issue.” 

The plaintiffs in that judgment, the applicants in this 
behalf, excepted to the ruling of said court, setting aside 
their said judgment, and in declaring the same null and 
void, and taxing them with the costs. 


“Morris & Blair Motion having been made by the 


Seats, Woop & RoquEmorE, pro motion. 
J. N. ARRINGTON, contra. 


PECK, C. J.—The order and judgment of said court, 
setting aside, &c., the applicants’ judgment, rendered at the 
spring term of said court, 1868, for the reasons stated in 
the said order and judgment, is undoubtedly erroneous. 
After the rendition of said judgment and the final adjourn- 
ment of the court, the power of said court over saia 
judgment, except to correct clerical errors, &c., ceased to 
exist.— Van Dyke v. The State, 22 Ala. 57. But all this 
being admitted, can the error of the said court be cor- 
rected on such an application as this? We think not. 
The order and judgment of the court setting aside the 
applicant’s judgment, and declaring it null and void, and 
taxing them with the costs, is a final judgment, and an 
appeal, and not a mandamus, is the proper remedy to cor- 
rect the error or errors in said order and judgment. 

At the last term, in the case of Broyles v. Maddox, we 
indicated the proper practice in such cases. In this case, 
if the circuit court had set aside the applicant’s judgment, 
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and in the same order had granted a new trial, then, the 
remedy before final judgment, would have been by a man- 
damus ; in such case, there would have been no final judg- 
ment; the new trial would have left the original cause still 
pending and undetermined in that court. 

We presume, on a new application to the circuit court, 
what is here indicated will induce the said circuit court to 
set aside and vacate the said order, declaring the said 
judgment null and void, and‘order an execution to be 
issued on the applicants’ said judgment against the said 
Lewis Christian. 

The application for a mandamus is denied, at the appli- 
eants’ costs. 





PITTS vs. SINGLETON et at. 


[CONTEST ON APPLICATION TO DECLARE ESTATE OF DECEDENT INSOLVENT. ] 


1. Credit, allowance of ; when error.—It is error on the final settlement of 
an executor to allow him items of credit for funds on hand, unless such 
funds, or the value of the property of the estate converted into such 
funds, have been charged to him as assets of the estate in his hands. 

2. Worthless assets ; when credit may be allowed for.—Where fands, which 
came legally into the hands of the executor, have become worthless 
without fault on his part, he may on proof of that fact leave the same 
out of his account altogether ; or, if they are charged to him, he may 
have a corresponding credit allowed. 

3. Executor, liability of ; for converting property into Confederate funds. — 
An executor is a trustee, and can not change the property of the estate 
received by him into other tunds without authority of law. If he so 
changes the property in his hands into Confederate notes and bonds, 
without authority of law, he must suffer the loss, and it is error to 
allow him on final settlement a credit for such funds, which have 
become worthless, unless, perhaps, where the same was so directed by 
the will. 


AppraL from the Probate Court of Shelby. 
Tried before Hon. ———. 
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The facts are stated in the opinion. 


BraprorD, Martin & Ispex1, for appellant. 
A. J. WALKER, contra. 


PETERS, J.—This was an application by the executors 
of John Singleton, deceased, to have the estate of said 
deceased declared insolvent. Said executors are the 
appellees in this suit. The ,application was made in the 
probate court of Shelby county, and the petition was filed 
on the 30th day of August, 1867, and finally heard on the 
31st day of October of the same year. The application 
was sustained, and the estate declared insolvent. There is 
nothing in the record which shows that the proceedings to 
establish the insolvency were irregular up to the final hear- 
ing. The report of insolvency shows that the assets of 
the estate remaining in the hands of the executors, at the 
date of the filing of the report, was the sum of $1,610.92. 
This seems to have been a debt owing to the estate of said 
deceased for lands sold on the 3d day of December, 1855, 
which fell due on the 3d day of December, 1856, twelve 
months after the date of said sale. 

The statement of claims against the estate consisted of 
four items: One anote for $524.88, dae March 1, 1856; 
another note, of like character, for $524.88; also, a claim 
for $500.00, and another claim for $1,000.00; which sev- 
eral sums amounted in the aggregate to $2,549.76. Upon 
this showing the estate was insolvent. 

On the 3d day of December, 1867, after said estate was 
declared insolvent, the executors proceeded to make final 
settlement of their executorship of said estate. During 
the progress of this settlement, they proposed to credit 
themselves with several items in Confederate treasury 
notes and bonds, which items are in the following words: 

“By amount Confederate notes, new issue, in 
the hands of executors at the time of the 
surrender, now valueless.................$1,542 00 
By amount lost on this sum, in discounting the 
old for the new issue at the rate of three 
TO cetelkiin ikbbnoKnneres's 771 60 
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By amount Confederate bonds in the posses- 

sion of executors at the close of the war, 
received for Confederate notes........... 800 00.” 
These three items amount to the sum of $3,113.0u. The 
= record does not disclose when the testator departed this 
ia life, but it shows that the lands of the testator were sold 
rit on the 3d day of December, 1855. He must, therefore, 
we ‘have died before the date of this sale. Then it is known 
ed to the court that he could not have owned any assets of 
es the character of these Confederate notes and bonds at his 
= death, because they did not then exist. These funds, 
es whatever they may have been, must have come into his 
ic estate after his death. In whatever way this may have 
ae happened, it can not be doubted that as soon as these 
of funds did come into the possession of the executors, they 
"i became liable to be charged with the same as property of 
9. the testator, to the extent of their value, real or nominal. 
id Pro tanto, they became assets of the estate ; and the execu- 
5 tors should have charged themselves with the same in the 
mi debits, and have asked a corresponding credit, as for val- 
ueless assets in their account, so that their introduction 
of or omission would have made no difference in the result ; 
$ or their worthlessness might have been shown, and they 
* might have been left out of the account altogether as 
‘. insolvent claims, if they came legally into the hands of the 

n executors. 

But in this settlement these funds are not charged at all 
* among the debits or assets received, as they should have 
] been; and a credit was allowed for their whole amount. 
g This was improper, unless it was shown that there was a 
t portion of the assets of the estate which had been legally 
y converted into these funds, and which assets had been 
charged against the executors. But nothing of this sort 
isshown or pretended in the record. Then, unless the 
executors had been charged with the amount of these 
Confederate funds in the first instance, or with some por- 
tion of the estate of the deceased, out of which they had 
been derived, they are not entitled to a credit on their 
account. Not having been charged with them, directly or 
indirectly, they should not be allowed a credit for them ; 
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otherwise, there will be a credit allowed without any cor- 
responding charge for the same item, which must have 
come into the hands of the executors as a part of the assets 
of the deceased. 

Moreover, if these Confederate bonds and notes were 
worthless, it was enough to have shown this fact in the 
record, and then they might have been omitted as items of 
the account altogether. If this is done, the result of the, 
accounting will leave a balance of assets against the execn- 
tors of some $826.50, taking the data for the estimate, as 
they are given in the account as rendered in the record. 

If, however, the executors changed the property of the 
deceased received by them into Confederate notes and 
bonds, without authority of law, and these notes and bonds 
subsequently became worthless, the executors must suffer 
the loss, unless it is shown that they are not in fault. Ex- 
ecutors are trustees, and trustees can not change the estate 
of the beneficiary in their keeping into other funds, with- 
out authority of law. If they do, and there is loss to the 
beneficiaries thereby, they must suffer this loss.— Hall ». 
Hall, June term, 1869. 

For the error of allowing the credit for the amount of 
the Confederate treasury notes and bonds as above shown, 
the judgment of the probate court is reversed, and the 
cause is remanded for further proceedings in the court be- 
low, in conformity to this opinion ; and the appellees will 
pay the costs of this appeal in this court and in the court 
below. 
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Nore sy Reporter.—F eck, ©. J., sat but a few days during the latter 
part of the term, being absent for the remainder of the time on account 
of sickness. 





MURRELL vs. THE STATE. 


. 
[INDICTMENT FOR ENTICING SERVANT UNDER WRITTEN CONTRACT. ] 


1. Enticing servant under written contract ; indictment for, when sufficient. 
An indictment under section 3691 of the Revised Code, for enticing 
servant under written contract, is sufficient if it states the offense in 
the language of the statute, although the facts which constitute the 
offense may be charged in the alternative. 

2. Same.—The law in the Revised Code, against ‘‘ enticing servant under 
written contract,”.is still of force, and is a valid iaw. It is an enact- 
ment of the legislature of Alabama, under the provisional government 
set up by authority of the United States, and has not been repealed, 
but continued in force by the recognition of the present rightful gov- 
ernment of the State. — ’ 

3. Same; not in violation of ‘‘civil rights bill.”—Said enactment is not in 
violation of, or in conflict with, the provisions of the law of congress, 
commonly known as the ‘‘civil rights bill,” It does not discriminate 
in favor of, or against, any class of citizens. Any person competent 
to make written contracts may employ laborers, or may be employed 
as a laborer, under its protection, without regard to race, color, or con- 
dition. 

4, Same; infancy of laborer, what no defense against.—The infancy of the 
laborer interfered with is not a good defense for one who violates this 


law. . 
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5. Same; what not necessary to conviction.—In order to convict under thig 
statute, it is not necessary to show that the second or subsequent em- 
ployer knew at the time of hiring that a previous subsisting contract 
existed, if, after being properly notified of the previous existing eon- 
tract, he failed and refused to discharge the laborer, but still kept him 
in his service. 

6. Same; what contraets effected by.—To bring a contract for hire within 
the provisions of this enactment, the whole contract must be in writing, 
Contracts by parol, although valid without reference to this enactment, 
and binding upon the parties, do not come within the protection of the 
act. 

7. Same; rights of parties to contract for labor.—In such contracts for 
labor, as in other contracts, the obligation must be mutual, and if such 
contract be dissolved for any legal reasons, the laborer can make a sec. 
ond contract, without regard to the first. 


ApprAL from the Cireuit Court of Barbour. 
Tried before the Hon. J. McCates WILEY. 


The facts of the case are fully stated in the opinion. 


Seats, Woop & Roquemorg, for appellant. 
JosHua Morse, Attorney-General, contra. 


PETERS, J.—This is an indictment under section 3691, 
of the Revised Code, “for enticing servant under written 
contract.” The count charging the offense is in the follow- 
ing words: 

“The grand jury of said county charge, that, before the 
finding of this indictment, David Murrell knowingly inter- 
fered with, hired, employed, enticed away, or induced Ja- 
cob Hameter, being a laborer or servant, who had stipu- 
lated or contracted in writing to serve the said D. H. Ham- 
eter a given number of days, weeks, months, or for one 
year, before the expiration of the term stipulated or con- 
tracted for, such contract being in force and binding upon 
the parties thereto, without the consent of the said D. H. 
Hameter, to whom the service was due, given in writing or 
in the presence of some reliable white person, against the 
peace and dignity of the State of Alabama.” 

This indictment was found at the spring term of the 
Circuit Court of Barbour county, in this State, in the year 
1870. ; 
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On the trial, it was demurred to by the accused, for the 
following reasons: “Ist. That the indictment charges in the 
disjunctive several distinct offenses in the same count ; 2d. 
That the indictment fails to aver that the servant Jake had 
previously contracted in writing with another, which con- 
tract was in force, and for any stipulated time; 3d. That 
the indictment fails to charge any offense known to the 
law; 4th. That the statute under which the defendant is 
indicted is not in force.” This demurrer was overruled by 
the court, and the accused pleaded “not guilty,” “and went 
tu trial before the jury upon the issue thus made.” 

The jury found the defendant, Murrell, guilty, and as- 
sessed a fine against him of fifty dollars. For this sum 
the court rendered judgment against him, and for costs. 
From this judgment, Murrell appeals to this court. 

In appeals, in criminal cases, it is the duty of this court 
to look into the whole record, and render such judgment 
as the law demands.—Rev. Code, § 4314. 

The indictment in this case is strictly analogous in form 
with those given in the appendix of the Revised Code. 
The statement of the facts constituting the offense is laid 
down in the very language of the statute, except, perhaps, 
one single word ; that is, the word reliable is used instead 
of veritable, before the words “ white person.” If this is 
not a clerical mistake committed in copying the indictment 
into the transcript, it is not such a departure from the 
phraseology of the Code as would vitiate the indictment. 
An indictment which pursues the language of the statute 
is sufficient ; and a charge in the alternative does not make 
it bad.—Rev. Code, $$ 3691, 4112, 4119, 4141, 4123, 4125; 
Johnson v. The State, 35 Ala. 370; Mason et al. v. The State, 
42 Ala. 543; Wicks v. The State, June term, 1870. The 
statute copied into the Code was an enactment of the pro- 
visional government, which was acknowledged and recog- 
nized by the government of the United States. This law 
has been continued in force, by the legislative recognition 
of the Revised Code, as-a law of the provisional govern- 
ment of this State.—Act of Congress to “ provide for the 
more efficient government of the rebel States,” passed 


March 2, 1867, § 6; Pamph. Acts 1868, p. 7. This statute 
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clearly forbids certain acts therein named, and the com- 
mission of such acts is punishable in the manner set forth 
in the Revised Code. 

This makes such acts an offense.—Revised Code, § 3540, 
Then the court below did not err in overruling the demur- 
rer to the indictment. 

On the trial, it appears from the bill of exceptions that 
certain persons, among whom was one Jake Hameter, call- 
ing themselves “the undersigned laborers,” contracted in 
writing with D. H. Hameter to “ work on the plantation of 
Miss Lizzie Hameter during the year 1870.” This contract 
was signed by said D. H. Hameter on his part, and by said 
Jake Hameter on his part. It bears date the 8th day of 
January, 1870, and was made and entered into in the 
county of Barbour, in this State. It appears, from the 
proofs, tliat said laborer, Jake Hameter, commenced work 
under said contract, and continued to labor and work on 
said farm until about the 22d of March, 1870, when he left 
the employment of said D. H. Hameter, and went to the 
plantation of the accused, said Murrell, and employed him- 
self to work with him, said Murrell, on his farm, at the 
rate of eleven dollars per month. It was also proven, that 
under said contract with said D. H. Hameter, said D. H. 
Hameter was to furnish said laborer, Jake, with ‘clothing, 
shoes, &c., during the year, charging him therefor ;” and 
that a few days before he (Jake) left the employment of 
said D. H. Hameter, he applied to him for money to buy 
him a coat, and said D. H. Hameter declined to let him 
have the money. But when he did this, he told Jake to 
call at his room and he would let him have one of his old 
coats. And when the laborer, Jake, hired to Murrell, “he 
was nearly naked and in great need of clothing.” Jake 
was examined as a witness, and he stated that he had left 
the service of said D. H. Hameter for the reason that he 
could not get the coat or money to buy it, and that “imme- 
diately after leaving the service of” said D. H. Hameter, 
“he went up to Fort Browder and there found” the accused, 
“ and told him,” (the accused,) that “he had quit the said” 
D. H. Hameter, “and was hunting a place to live.” And 
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thereupon, the accused employed him, and he had contin- 
ued to labor with said accused ever since. 

It was also shown that said Jake did not disclose to said 
Murrell, “that he was or had been under any contract, 
written or verbal, with said D. H. Hameter.” While Jake 
was at work with said Murrell, and after he had left said 
D. H. Hameter, Murrell was informed by said D. H. Ham- 
eter that he (Jake) had contracted in writing with said D. 
H. Hameter to work on his farm as abovesaid during the 
year 1870, and requested him to discharge said laborer. 
This Murrell refused to do, saying—‘“ Jake is yonder on 
my farm, and if you have any more right to him than I 
have, go and take him.” And after this, said laborer still 
remained in the employ of said Murrell, “ laboring on his 
farm.” 

It was also shown that Jake was only eighteen years of 
age when he entered into said contract in writing with said 
D. H. Hameter to labor for him as abovesaid. The venue 
was admitted. 

Upon this testimony, about which there was no contro- 
versy, the court gave two charges to the jury and refused 
sixothers. The accused excepted to the first charge given, 
and to the refusal of the six charges which were denied. 

The first charge was in these words: “The court, ex mero 
motu, charged the jury, that if the State proved that Jake 
was under a valid written contract with the prosecutor, 
then binding upon the parties and not terminated, and that 
the defendant hired Jake while this contract was in exist- 
ence, and was afterwards notified of the contract and re- 
fused to discharge Jake, then, upon these facts, the defend- 
ant must be found guilty, unless the defendant proved to 
the satisfaction of the jury that at the time he hired him, 
Jake was not under a binding subsisting written contract 
with the prosecutor.” This charge was excepted to. In 
it are contained the legal elements which enter into all the 
other charges which were given. 

The charge thas given is free from any just exception. 
The evidence was not disputed, and the charge was not up- 
on the effect of the testimony. Itis fair, and does not mis- 
take the law, and is applicable to the facts established by 
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the proofs.—Rev. Code, §§ 2678, 3691, 3693; Morris v, 
Hall, 41 Ala. 510. 

Under this law, the whole contract must be in writing, 
though parties are not bound to coutract in this way. They 
may contract by parol, if they choose, and when they con- 
tract in this latter manner, this statute does not apply. 
But after the contract of hiring is once entered into in writ- 
ing, as required by the statute for a specified time, then 
any conduct of a third party which induces the laborer to 
leave his employment, or which induces him to remain 
away after he has left, if the first contract be not broken, 
but still subsisting and unterminated, which conduct oc- 
curs between the commencement of the employment and 
its end, while the contract of the first engagement remains 
unbroken,—this is such an interference, if knowingly com- 
mitted, as the law forbids. 

Both parties are equally bound to keep and perform the 
stipulations of the contract, and if one of the contracting 
parties violates its stipulations, theu the other is no longer 
bound. Butit isnot necessary that the second hirer should 
know, at the time of entering into his engagement, that 
there had been a previous engagement, if after being no- 
tified that such is the fact as required by the statute, he 
refuses to discharge the laborer, who is still bound by a sub- 
sisting previous contract. A subsisting previous hiring, 
and this refusal to discharge a laborer bound by it, are 
prima facie evidence of guilt, and if these facts remain un- 
rebutted they are sufficieut to sustain a conviction. Then, 
the first and second charges asked by the defendant below 
were properly refused upon the evidence in this case. 

The third charge was as follows: “That the contract 
read in evidence is voidable so far as Jake Hameter is con- 
cerned, if the jury believe from the evidence that said Jake 
is not 21 years of age.” 

This charge, though it may be, under some circumstan- 
ces, correct as a mere abstract principle of law, is not the 
law applicable to thiscase. Infancy isa privilege personal 
to the infant himself alone, for his protection. He may 
avoid his contracts of a certain character made in minority, 
but the appellant in this case can not avail himself of this 
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privilege. Besides, the contract of an infant, in general, 
js voidable only, and not absolutely void, and it must be 
avoided before it can be said to be nought.—Jefford’s Adm’r 
v. Ringold & Co., 6 Ala. 544 ; 24 Ala. 420 ; 2 Kent, 234, et seg. 
(marg.); 23 Texas, 252; 3 Green. 343, Then the infancy 
of the laborer could not avail as a defense to the accused 
in this proceeding. 

The statute certainly did not intend to exclude minors 
from such employments, in the present condition of affairs 
in this State. It must happen in frequent cases that one 
class of children, who are minors, have been widely sepa- 
rated from their parents, and who must wholly depend 
upon their labor for support. To declare that these chil- 
dren should not be able to enter into labor contracts under 
this statute might deprive them of the only means of sub- 
sistence within their reach, during the most necessitous 
period of their lives. 

The evil which the statute is intended to suppress is, 
possibly, greater in the case of infant laborers than m that 
in which they are adults. There is no great interest in the 
State which exceeds that of the planter and the farmer in 
importance. It is the basis of all other branches of busi- 
ness among our people. It was the purpose of the legis- 
lature to protect the labor thus engaged. The evil here 
denounced is one of ancient date, which has occurred, and 
which is likely to occur agaia in connection with this im- 
portant department of employment. At common law it 
was a wrong to entice away one’s hired servant, and the 
party who did this, without a legal justification, was liable 
in an action at law for damages.—3 Black. Com. 142. This 
statute has gone farther, and has made this wrong a public 
offense. 

The statistics of labor show that almost or quite one-half 
the laborers usually engaged in the business of agriculture 
in this State ‘are minors. Did the legislatue intend that it 
should be an offense to entice away or interfere with a la- 
borer of adult age, punishable by heavy fine, but no offense 
at all, if the laborer should be a minor? Certainly not. 
There is nothing of this kind that can be justly inferred 
from the language of this enactment or its purpose. Had 
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this been the legislative intent, there would have been 4 
proviso to the act, by which it would have been declared 
that the provisions of this law did not apply where the con- 
tracting laborer isa minor. But such a proviso was not 
added to the act. Hence, it is not to be inferred that it 
was intended. In legislative enactments that which is left 
out, was intended to be left vut. In view of this construction 
of this important statute, the third, fourth and fifth charges 
asked by the defendant below and refused by the court, 
and which, in effect, endeavored to set up the infancy of the 
laborer enticed, as a defense to the indictment, were prop- 
erly refused. ‘heir denial was not error. 

The record does not show with certainty that the sixth 
charge was accepted to. There are two charges marked 
with the number “7.” One of these has the word “given,” 
and the other the word “ refused,” written under it. But 
in a subsequent portion of the transcript it is shown, that 
a charge marked “7” was asked and refused, and the re- 
fusal was excepted to. Both of these charges were abstract. 
There was no proof to support them. ‘They were there- 
fore properly refused.— Gliddon v. McKinstry, 28 Ala 408 ; 
Stewart v. Bradford, 26 Ala. 410; Brown v. Jones, 24 Ala. 
463 ; Jamison et al. v. Dearing’s Ex’r, 41 Ala. 283; Martin 
v. Hill, 42 Ala. 285. 

It is contended by the learned counsel for the appellant, 
that the law, upon which the indictment in this case is 
founded, is void, because it is opposed to the provisions 
of the act of congress, sometimes called the “ civil rights 
bill ;’ which is entitled “ An act to protect all persons in 
the United States in their civil rights, and furnish the means 
of their vindication.” —U. 8. Statutes at Large, 1866, chap. 
XXXI, p. 27. The first section of this act defines who are 
citizens of the United States, and secures to them “the same 
rights in every State and territory of the United States” 
that any other citizen may enjoy. A very slight attention 
to the language of sections 3691 and 3693 of the Revised 
Code, will show that their provisions will allow any per- 
son, who may choose to do so, to hire laborers, or to be 
hired as laborers, on a farm or plantation. There is no 
discrimination in any way in favor of any person, or against 
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any person, of whatever race or color or condition they 
may be. There is no restraint imposed upon any person 
on either side of the contract, except that imposed by the 
agreement of the parties themselves. This law, then, can 
not be an infringement of the civil rights bill.— Elizabeth 
Turner’s Care, and United States v. Rodes, Paschall’s Ann. 
Const. United States, p. 273. 

The judgment of the court below is affirmed. The ap- 
pellant will not be released from custody until discharged 
by due course of law. 





MANAWAY vs. THE STATE. 


[INDICTMENT FOR FORGERY. ] 

1. Agent; what competent witness to prove.—The agent of a company to 
whom application has been made for payment of a forged demand 
against the company, is a competent witness to prove his agency, in a 
prosecution for forgery against the person who attempted to collect the 
money. 

2. Forged instrument ; must be produced or accounted for.—-The instru- 
ment alleged to be forged must be produced at the trial, or its absence 
satisfactorily accounted for. 

3. Evidence ; what admissible as parl of res geste.—Genuine papers of the 
same kind as the one alleged to be forged, which were presented with 
it, and taken from the accused at the same time, are part of the res 
geste, and admissible as evidence. 

4. Mobile Charitable Association, certificate of ; what necessary to sustain 
conviction for forgery of.—To sustain a charge of forging a certificate of 
subscription purporting to be made by the Mobile Charitable Associa- 
tion, the first payment of the money required as a condition precedent 
to the right of the company to set up a lottery, must be shown. But it 
is not necessary to show that subsequent payments required have been 
made. 


Appray from Circuit Court of Dallas. 
Tried before Hon. M. J. Sarrop. 


The appellant, Manaway, was indicted under § 3702 of 

















376 FORTY-FOURTH ALABAMA. 


Manaway v. The State. 





ae 





ty 


the Revised Code for falsely and fraudulently forging 
certificate for the payment of money, purporting to be one 
made by a partnership association, composed of J. (, 
Moses, F. H. Fowler and E. Bebee, authorized by an act 
of the legislature, approved December 31st, 1868, with the 
intent to defraud, &c. The defendant went to trial on the 
indictment, on plea of “not guilty ;’ was found guilty and 
sentenced to two years imprisonment in the penitentiary. 

On the trial, as shown by the bill of exceptions, the State 
introduced J. B. Stone, who testified, in substance, that he 
was the agent of the association, and authorized by 
it to issue such certificates of subscription as the alleged 
forged one purported to be; that in the county of Dallas, 
and State of Alabama, on the vz4th March, 1470, the 
defendant came to the office, threw down four tickets on 
the table and said: “Mr. Stone, ’'ve got you! Pay me my 
money.” Three of the four tickets thus thrown on the 
table were in Stone’s handwriting; the fourth ticket was a 
forgery. The ticket, if genuine, would be worth $37.50. 
Witness had seen defendant write, but could not swear 
that the writing on the ticket alleged to be forged was in 
the handwriting of defendant. Witness, after looking 
carefully at the forged ticket, told defendant that the 
ticket was a forgery, when defendant again responded: 
“Mr. Stone, I’ve got you! Pay me my money.” Witness 
then had defendant arrested. 

The defendant “ objected to the evidence of the witness 
going to the jury, ualess he could swear that the hand- 
writing on the forged ticket was the handwriting of the 
defendant,” and, also, unless he could establish by other 
evidence than his own, authority to write the ticket which 
he swore he wrote.” ‘This objection was overruled, and 
defendant excepted. Boyd, another witness for the State, 
testified to the same facts as Stone ; the same objection was 
made to his testimony, on the same grounds; this was 
overruled, and defendant excepted. 

Jack Massey, another witness for the State, testified that 
on the night of the drawing, while Stone was at the wheel, 
he saw defendant in the office, and saw him take a paper 
about the shape and size of the printed lottery ticket and 
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put in under | the stamp usually used by the agent, and 

ush the stamp down on it. He was not near enough to 
see whether there was any thing on the paperornot. The 
State then introduced the lottery certificate alleged to be 
forged, together with the other tickets which the witness, 
Stone, swore he wrote. The defendant objected to the in- 
troduction of the tickets, and the alleged forged ticket. 
The court overruled the objection, allowed the tickets to go 
to the jury, and defendant excepted. 

The State then introduced “the charter of the Mobile 
Charitable Association,” which may be found in the acts 
of 1868, p. 511. This charter confers certain powers and 
privileges on the parties therein named, and their asso- 
ciates as partners, and gives them “authority to form 
themselves into a partnership association,” for the purposes 
of carrying out the objects of the act. The second section 
of said charter is as follows: 

“Section 2. Be it further enacted, That before com- 
mencing business under the provisions of this act, said 
parties shall pay, or cause to be paid to the board of school 
commissioners of Mobile county, for the use of the public 
schools of said county, the sum of one thousand dollars, 
and annually thereafter a like amount, for the term of ten 
years, or so long as said partnership shall choose to do 
business under the provisions of this act ; it being under- 
stood and agreed, that said payment of one thousand 
dollars per annum by said partnership to said common 
school fund, is the consideration upon which this privilege 
is granted; and whenever said company shall fail to pay 
said sum, according to the provisions of this act, then, and 
in that case, their right to do business shall cease.” 

The defendant objected to the introduction of the char- 
ter; but his objection was overruled, and it was allowed to 
be offered as evidence; and defendant excepted. The 
defendant further objected to the introduction of the char- 
ter, as sufficient evidence of the legal organization of the 
company, unless the State should show that the first $1,000 
had been paid, and said company had not failed to pay 
said sum, per annum, up to date. This objection was 
overruled, and defendant excepted. 

25 
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This was all the evidence for the State, except some tes- 
timony “ sustaining Jack Massey’s character for truth and 
veracity.” 

The defendant then offered to prove, in substance, by 
two witnesses, that on the night of the arrest they were 
going to the office to see if they had drawn a prize ; that 
on their way they met witness, Jack Massey, and they 
asked him “if he knew that Manaway had been arrested,” 
and he answered “No! What for?” And on being told 
that it was for forging a lottery ticket, he replied that 
“they had better go and see about him,” and on arriving 
at the lottery office asked to see the forged ticket, and then 
remarked that “he had known Manaway some time, and 
that he could not believe that he did it.” The declaration 
at the lottery office the court excluded, because the proper 
predicate had not been laid for its introduction, and 
defendant excepted. 

The defendant also introduced two witnesses, who swore 
that “they had knowledge of the witness, Massey, and the 
character which he bore in the neighborhood in which he 
lived for truth and veracity, and that from their knowl- 
edge of his character they would not believe him on oath.” 
This was all the evidence. 

The defendant requested the following charges: 

lst. That the State must show the legal organization of 
the association before doing business, to show their certifi- 
cates and tickets to be of any value. 

2d. That unless the association first paid the $1,000 
required by its charter, before doing business, its certifi- 
cates and tickets are of no value. 

3d. That the certificate before the jury is of no weight 
in the law, unless in connection with Massey’s evidence, 
and if they do not believe his evidence the certificate is of 
no importance. 

These charges were refused, and the defendant excepted 
to the refusals severally. 


W. H. F. Ranpatzt & G. W. Gayzez, for appellant. 
JosHuA Morssg, Attorney-General, contra. 
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B. F. SAFFOLD, J.—The motion to exclude the testi- 
mony of the witness, Stone, was properly overruled. The 
witness was competent to prove his authority to issue the 
certificates.—Phil. Ev., vol. 1, § 416, 2 vol. §63. His want 
of knowledge of the defendant’s handwriting was no ob- 
jection to the admissibility of his evidence. 

The instrument alleged to be forged was obliged to be 
introduced at the trial, or its absence satisfactorily 
accounted for.—Bishop’s Crim. Pro., 2 vol., §387 ; Butler 
v. The State, 30 Ala. 43. The genuine tickets taken from 
the prisoner at same time were a part of the res geste, and 
constituted a link in the chain of evidence. No reason is 
alleged why they should have been excluded.—Mason & 
Franklin v. The State, 42 Ala, 532; Givens v. The State, 5 
Ala. 747. 

The act of the legislature authorizing the association to 
make and sell certificates of subscription was competent 
evidence. The testimony tending to impeach the witness, 
Massey, was inadmissible for want of the proper predicate. 
Bradford v. Barclay and Wife, 39 Ala. 33. 

The only error in the record is the failure, on the part 
of the State, to prove that the company had paid the 
$1,000 required as a condition precedent to their right to 
set up a lottery.— Acts, 1868, p. 511. Without the per- 
formance of this condition the certificates were illegal, and 
not the subject of forgery. —Rev. Code, 3616. 

The objection does not apply to the subsequent pay- 
meuts required. 

The judgment is reversed and the cause remanded. The 
prisoner will remain in custody until discharged by law. 
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HOBSON vs. THE STATE. 
[PROSECUTION FOR MALICIOUS MISCHIEF.] 


1. Malicious injury to animals; what essential ingredient of.—Malice 
towards the owner is an essential ingredient of the offense of maliciong 
injury to animals, 

2. Same; when malice may be inferred.—When the injury is unlawfully 
committed, requisite malice may be inferred from the instrument used, 
the wantonuess of the deed, and any attendant circumstances which 
would justify the inference in other crimes where malice is a necessary 
constituent. 


AppEAL from the Circuit Court of Hale. 
Tried before Hon. M. J. Sarroxp. 


The appellant was tried on a statement by the solicitor, 
on appeal from the county to the circuit court, for “unlaw- 
fully and maliciously killing a hog, the property of Nathan 
Lewis, colored, &c.” The appellant was “hog minder” for 
the owner of the plantation on which Lewis lived, and as 
such was in the habit of carrying a gun. The hogs of 
Lewis and other laborers on said farm, had lately eaten up 
some kids belonging to the plantation, and on that occa- 
sion, Lewis and other farm hands being present, the 
proprietor of the place informed them that they must keep 
their hogs up in pens as they had contracted to do, or oth- 
erwise he would have the hogs shot, and instructed the 
appellant in the hearing of Lewis and other negroes to 
shoot any hogs getting out. ‘ Neither Lewis nor any of 
the hands objected to this, but promised to keep their hogs 
up.” The appellant and Lewis had lived on the same 
place for years, and no ill feeling or grudge existed between 
them. It was proved, however, that when the hog was 
killed, the hog being among the kids at the time, that 
appellant had sent Lewis word “he had a dead hog out 
there,” and remarked that “he would load up his gun and 
and blow him ap, if he made any fuss.” These were all 
the material facts developed on the trial. 
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After the court had charged the jury as to the law appli- 
cable to the case, the appellant requested the following 
charges in writing: 

1st. “It is incumbent on the State to prove to the satis- 
faction of the jury that the defendant killed or wounded 
the animal, both unlawfully and maliciously ; and unless 
they are satisfied beyond a reasonable doubt that the de- 
fendant had malice against the owner of the hog they 
must acquit him.” 

2d. “If the jury believe that the defendant killed the 
hog of Lewis, and thought he had a right to do so under the 
instructions of his employer, the proprietor of the prem- 
ises, and without malice to the owner of the property, they 
must acquit the defendant.” 

The court refused to give these charges; defendant ex- 
cepted, and now assigns the refusal to give the charges as 


error. 


CoLemaNn & Seay, for appellant. 
JosHuA Morse, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant was prosecuted 
under § 3733 of the Revised Code, for malicious injury to 
animals. 

The real essence of this offense is malice towards the 
owner of the animal injured.— Northcot v. The State, 43 Ala. 
330; Hill v. The State, 43 Ala. 335; 37 Ala, 459; 
7 Ala. 728. 

The two charges asked should have been given. 

It is not indispensable to a conviction that the defend- 
ant did or said any thing, either before or after the com- 
mission of the act, indicative of express malice towards the 
owner. Malice may be inferred, if the injury is unlawful, 
from the instrument used or the wantonness of the deed, 
and from any attendant circumstances which would justify 
the inference in other crimes where malice is an essential 
constituent. 

The judgment is reversed and the cause remanded. The 
prisoner will be kept in custody until discharged by due 
course of law. 











382 FORTY-FOURTH ALABAMA. 


Crawtord y, The State. 








CRAWFORD vs. THE STATE. 


[INDICTMENT FOR BURGLARY. ] 


]. Section 3695 of Revised Code ; indictment under, what should show.—An 
indictment for burglary, under section 3695 of the Revised Code, for 
breaking iuto and entering a ‘‘shop,” should show that the shop is one 
in which ‘goods, merchandise or other valuable thing is kept for use, 
sale, or deposit.” To charge that the shop was broken into and en- 
tered ‘‘ with intent to steal,” is not enough. 

2. Charge to jury; what, should not be given.—In a criminal case, a charge 
which instructs the jury, in referring to a part of the testimony for the 
defense, ‘‘that you are not bound to believe one word of the testimony 
unless you are satisfied it is true, and of this you are the judges,” is too 
broad. Jt can not be said to be in support of the credibility of the 
testimony referred to, and most probably would be construed by a jury 
as an assault upon it, and as an intimation that it was unworthy of in- 
fluence in making up their verdict. ‘The jury can not capriciously reject 
any evidence, delivered on the trial before them, unless it is in some way 
impeached or contradicted in a manner allowed by law. 

3 Absent witness ; written statement of what would testify ; effect and force 
of.—The written statement of what an absent witness would testify, if 
present, when accepted in lieu of the witness, must have the same 
force, so far as credibility is concerned, as the oral statement of the 
witness would have.—Rule 16, Rev. Code, p. 821. 


APPEAL from Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


The opinion states the facts. 


W. C. Oates, for appellant. 
JosHuA Morse, Attorney-General, contra. 


PETERS, J.—This was an indictment under § 3695 of 
the Revised Code, for burglary ; it was demurred to be- 
cause it did not aver that the shop, broken into and en- 
tered, was a shop in which “any goods, merchandise, or 
other valuable thing, is kept for use, sale or deposit.” The 
demurrer was overruled. 

The indictment in this case is clearly bad, and the demur- 
rer should have been sustained. 
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The forms prescribed in the appendix of the Code are 
sufficient only where they are applicable. When they are 
not applicable, then other analogous forms must be devised 
to be used in their stead.—Rev. Code, § 4141. 

And when analogous forms are constructed, they must 
state the facts constituting the offense in ordinary and con- 
cise language, in such a manner as to enable a person of 
common sense to know what is intended, and with that de- 
gree of certainty which will enable the court, on convic- 
tion, to pronounce the proper judgment.— Revised Code, 
§ 4112. his is the rule of the Code for the framing of 
indictments, when no form is given. 

The form of the count used in this instance is in these 
words : 

“The grand jury of said county charge, that before the 
finding of this indictment, Alfred Crawford broke into and 
entered the shop of Council Batchelor with intent to 
steal.” 

It is said, that “in a criminal charge there is no latitude 
of intention, to include any thing more than is charged ; 
the charge must be explicit enough to support itself.” It 
has been repeatedly settled by this court, that a statement 
of the facts which constitute the offense in the language of 
the statute, is sufficient.— Wicks v. The State, June term, 
1870; Johnson v. T'he State, ib. 

Here the language of the charge is, “ that Alfred Craw- 
ford broke into and entered the shop of Council Batchelor 
with intent to steal.” This is intended to make an allega- 
tion of burglary. 

The statute defining burglary in this State is in these 
words : 

“Any person who, either in the night or day time, with 
intent to steal, or to commit a felony, breaks into and en- 
ters a dwelling-house, or any building within the curtilege of 
the dwelling-house, though not forming a part thereof; or 
into any shop, store, warehouse, or other building, in which 
any goods, merchandise, or other valuable thing, is kept for use, 
sale, or deposit, is guilty of burglary.”—Rev. Code, § 3695, 

Formerly, it was held that statute laws were to be read 
without regard to punctuation, and their meaning and pur- 
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pose were to be sought for, in the words used and their 
location in the sentence. But in modern times, the legis. 
lative authority not only fixes the words to be used, and 
their position in the sentence, but it also superintends and 
fixes the punctuation. No laws are now passed without 
careful attention to this often important particular. 

The section above qucted, which defines burglary in this 
State is clearly divided into two members. The first makes 
burglary to consist in breaking into and entering certain 
houses and buildings therein named, “ with intent to steal or 
commit a felony.” The character of the house, and the intent 
with which it is broken and entered, make the offense, 
These, then, are the facts to be stated in an indictment 
under the first member of the section, This is the form 
given in the Code.—Rev. Code, p. 811. 

The second member of this section, which is divided by 
the word “ov” and semi-colon, from the first, adds to the 
houses broken and entered another character which did not 
belong to the houses mentioned in the first. That is, they 
must be shops, stores, warehouses, or other buildings, “in 
which any goods, merchandise, or other valuable thing is 
kept for use, sale, or deposit.” To break into and enter an 
empty shop, store, or warehouse or other building with 
intent to steal, where there was nothing to be stolen, would 
hardly be placed upon the same degree of criminality as 
the breaking into and entering the dwelling: house, or the 
building within the curtilege of the dwelling-house, It is 
not so much the house that is intended to be protected, as 
the things within the house, and the uses to which the 
house is put. It is a rule of construction, that where one 
thing is named, other things not named are excluded. 
Then the characteristics of the houses named in the first 
member of the section are excluded from those named in 
the second, and vice versa. Then an indictment under the 
first member, must contain a proper description of the 
house, as well as the intent with which it had been broken 
and entered. So, likewise, must an indictment under the 
second member contain an analogous description of the 
houses therein mentioned. There are, then, two statements 
of facts,—one in the first and one in the second member of 
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ir the section,—which constitute the crime of burglary ; and 
g- 4 these statements should be carried into the charge made 
id in the indictment. This indictment is founded upon the 
id facts which constitute burglary under the second member 
at of the section abovesaid, and it should, like the indictment 

given in the appendix to the Code, which is under the first 
is j member, contain a statement of all the facts therein named, 
8 among which is the characteristic fact, that the house 
in must be one “in which any goods, merchandise, or other 
mv valuable thing is kept for use, sale, or deposit.” This is 
nt one of the facts necessary to be proven in order to show 
e, guilt. This would make the form analogous to that given 
it in the Code. 
a This indictment fails to complete the description of the 

house or building mentioned in the statute with the allega- 
y tion of the fact, that it is a house or building “in which 
e any goods, merchandise or other valuable thing, is kept 
rt for use, sale or deposit.” This is the proper construction 
y of the statute according to its punctuation, its meaning and 
n its purpose. 
s The court below, therefore, erred in overruling the de- 
nD murrer to the first count, and for this reason the cause must 
h be reversed. 
d It is unnecessary, in this view of the case, to consider the ) 
8 charge of the learned judge to the jury in the court below, } 
e at length. In the main it is correct. But it assumes that | 
s the accused could be convicted. of burglary upon satisfac- 
is tory proof of the facts alleged in the indictment. This is 
© contradictory of the construction of the statute above given. 
e It was therefore erroneous. 
l There is also another feature of the charge which is not 
t wholly free from objection. In referring to a certain por- 
D | tion of the testimony for the defense, the court says—‘“yet 
® you are not bound to believe one word of this testimony, 
e unless you are satisfied it is true, and of this you are the 
D judges.” 
e This clause of the charge must have some meaning. It 
6 can not be construed in support of the veracity of the tes- 
) timony referred to. It may be construed into an assault 
f upon it, and would justify the jury in its rejection as un- 
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worthy of any influence upon their verdict. In this view 
of it, it would be erroneous. If tha testimony delivered 
upon the trial is unimpeached, either by the manner of the 
witness, his knowledge of the facts, his connection with the 
parties or by contradictions, or for some other legal reason, 
the jury must treat it as true. They have no legal right 
causelessly to discredit any portion of the evidence, unless 
there are legal grounds for such a discrediting. Any other 
course would imperil the fairness and impartiality of the 
trial. If the jury can capriciously and causelessly discredit 
a portion of the testimony for the defense, they may dis- 
credit the whole. If the law exists, as intimated by the 
learned judge on the trial below, it exists without limit; 
and it may be applied to the testimony of the defense or 
to the testimony of the prosecution. This would give the 
jury power to convict or to acquit according to their dis- 
cretion, and not according to the evidence. This is not a 
correct statement of their duty. They must try the issue 
joined according to the evidence.—Revised Code, § 4292. 
They have no authority to discredit any portion of the evi- 
dence, merely because they suspect it to be false, when 
their suspicion is not founded upon a legal reason. The 
charge in this instance was too broad. It was calculated 
to invade the right of the accused to a fair and impartial 
trial.— Ex parte Chase, 43 Ala. 303. If the admitted writ- 
ten statement of the evidence of the absent witness was 
accepted in lieu of the witness, it is entitled to stand in his 
shoes. Itis no worse and no better than his oral testimony 
would be. The charge of the court is possibly calculated 
to make a different impression on the minds of the jury. 
It was therefore improper.—Rev. Code, § 2678; Rule 16, 
Rev. Code, p. 821. 

The conviction and judgment of the court below are re- 
versed, and the cause is remanded for a new trial. The 
appellant will be held in custody until discharged by due 
course of law. 
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BRAZIER vs. THE STATE. 


[INDICTMENT FOR MURDER. ] 


1. Reversal ; what not sufficient cause for.—The use of the word “‘charged” 
in an indictment, instead of the word ‘‘charge,” if the indictment is 
otherwise formal, is not such a defect as will justify a reversal after 
verdict in the court below, the objection being made for the first time 
in this court on appeal. 

9. Same.—On appeal, in a criminal case, the whole record is to be looked 
to in order to enable the supreme court to make up its judgment ; and 
if the whole record so explains itself as to make all the parts consist- 
ent, a cause will not be reversed because it appears that the accused 
was indicted by the name of Henderson Brazier, but applied for and 
obtained a removal of the trial in the name of John H. Brazier, when 
the judgment itself shows that Henderson Brazier and John H. Brazier 
are the same person, no objection or exception being made in the court: 
below. 

3. Panel ; when should be quashed.—A jury not drawn in strict accord- 
ance with the requirements of the statute, should be quashed on motion 
of the accused. A failure to have the name of each juror written on a 
separate slip of paper. and drawn as required by the statute, is a fatal 
irregularity, for which the jury drawn should be quashed. 


AppEAL from the Circuit Court of Fayette. 
Tried before Hon. W. 8. Mupp. 


The appellant was indicted for murder, tried and found 
guilty of murder in the first degree, and sentenced to the 
penitentiary for life. On the trial, as shown by the bill of 
exceptions, the following proceeding occurred in relation 
to drawing the names of the jurors. After the number of 
jurors had been summoned, and a list thereof duly served 
on the defendant, as required by law, “it appeared, during 
the progress of the trial, that only forty-five separate slips 
of paper had been placed in the hat, from which to draw 
the jurors for the trial of defendant ; that these slips con- 
tained the names of forty-five of the names contained in 
the list served on defendant, and that one of said slips 
contained the name of two of said persons, written on 
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opposite sides of the same slip. The discovery of this 
fact was not made until said slips had been drawn from 
the hat, and ten persons had been impanneled and 
accepted without objection, as jurors in the case. After 
the slips in the hat were exhausted, and the jury still 
incomplete, it appeared that the names of four persons 
served on the defendant had not been drawn at all, and it 
was then found that the names of three of these persons 
had never been put in the hat at all, and that the fourth 
one’s name had been written on one of the slips which had 
been drawn, and on the opposite side of which was the 
name of another person named in the list served on the 
prisoner. The defendant then moved the court to quash 
the venire, and set aside the panel of jurors already 
accepted. The court overruled the motion, and defendant 
excepted.” 

“ The court then ordered the names of the three persons 
whose names had not been placed in the hat originally, 
and the name of the one written un the opposite side of a 
slip already drawn and containing the name of ancther 
on the other side, to be placed in the hat and the drawing 
to proceed to the completion of the jury. To this action 
of court the defendant excepted. The names of this 
person was drawn out and accepted by the State and put 
upon the defendant for acceptance or challenge, and de- 
fendant duly excepted. The other three names were drawn 
and accepted by the State, and put upon the defendant for 
acceptance or challenge, before the jury was completed. 
To this action of the court defendant duly excepted. 
After the jury was complete the defendant moved the 
court to set aside and quash the panel, which motion was 
overruled, and defendant excepted. At the time the names 
originally placed in the hat were found to be exhausted, 
and before the order was made to place the names of the 
other four persons in the hat, the State had four peremp- 
tory challenges, and the defendant had six peremptory 
challenges remaining.” 

The other facts necessary to an understanding of the 
objections raised in this court will be found in the opinion. 
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Terry & WILLETT, and A. J. WALKER, for appellant. 
JosHua Morsz, Attorney-General, contra. 
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PETERS, J.—Henderson Brazier was indicted for mur- 
der in the circuit court of Fayette county on the 28th day 
of September, 1869. The indictment is in the form pre- 
scribed by the Revised Code, except it is stated therein 
that the grand jury “charged that before the finding of this 
indictment Henderson Brazier unlawfully, and with malice 
aforethought, killed Cicero Gregory, by shooting him with 
a gun or pistol, against the peace and dignity of the State 
of Alabama.” It is contended that the use of the imper- 
fect tense instead of the present tense of the word charge 
makes the indictment bad, even after a plea to the merits 
and judgment. In support of this position it is said that 
the form of words used here is a mere recital of the fact 
that a certain accusation had been made, and not a direct 
statement of the facts constituting the offense intended to 
be charged, as the law requires ; and that it is a departure 
from the form laid down in the Revised Code.—Rev. Code, 
§ 4109, 4112 ; Rev. Code, appendix, p. 808, No. 2. It is no 
doubt best, that in all cases where precise forms have been 
given in the Code, these forms should be followed in prac- 
tice, but at the same time, if the defect is such an one as 
could be amended with the consent of the accused, in the 
court below, and he goes to trial upon the informal indict- 
ment, he must be held upon objection, for the first time in 
this court, to have waived it. This can hardly be said to 
be bad grammar or bad English which would be amenda- 
ble, but it seems to me to fall within the reason of the 
rule in such cases. The common law respects the effect 
and substance of the matter, and not every nicety of form 
or circumstance. This also seems to be the statutory 
interpretation of the rule for the amendment of mere 
formal defects—Broom’s Maxims, pp. 298-99, marg; Rev. 
Code, §$ 4142, 4143, 4128. In this case there was neither 
a demurrer nor a motion in arrest of judgment. The 
accused, then, must be held to have waived the defect.— 
Broom’s Maxims, 58-9, marg.; Francis v. The State, 
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20 Ala. 83; 1 Bish. Cr. Proc., § 286; Hastings v. Bolton, 
1 Allen, 529. 

The law does not deny to a person the right to be called 
by two christian names, by either of which he may be 
known and called, and by either of which he may be 
indicted.— T'he State v. Leroy, 2 Brev. 395; The State v, 
Hand, Eng. 165 ; People v. Kelly,6 Cal. 210; Walden v. Hol- 
man, 6 Mo. 115, S. C.; 1 Salk. 6. Here the defendant 
was indicted by the name of Henderson Brazier, and he 
was arraigned and pleaded not guilty to this indictment, 
by the name of John H. Brazier. And in this latter name 
he applied for and obtained an order for the removal of 
the trial of the indictment, to which he had pleaded, from 
the county of Fayette to the county of Sanford. After 
the trial of this cause was removed to the county of San- 
ford for trial, it is entitled on the docket of the circuit 
court of said county of Sanford, “The State vs. J. H. Bra- 
zier, for murder.” ‘This cause is there continued at. the 
instance of the State, and ‘ the prisoner” is “ remanded to 
the jail of Pickens county, unless he enter into bond,” &e. 
On the 4th day of April, 1870, the case of “ The State vs. 
Henderson Brazier, for murder,” was by order of said 
circuit court of Sanford county, set for trial on the 7th day 
of April, 1870, in said last named circuit court, and said 
Henderson Brazier was in court, in his own proper person, 
at the time said order for trial was made, and he inter- 
posed no objection to said order. The trial was had on 
the day appointed by the order of the court as above 
stated. The entry of the judgment is in these words: 


“The State 





am 





Indicted for murder of Cicero 


iy Gregory. 


Henderson Brazier. 

‘‘This day came Alexander Cobb, solicitor, &c., who 
prosecutes for the State, and came also the defendant, 
Henderson Brazier, who is styled and called in some parts 
of the record in this case by the name of John H. Brazier, 
in his own proper person and by counsel, and the said 
defendant having heretofore been arraigned on the indict- 
ment in this case, and he having heretofore in his own 
proper person plead to said indictment that he was not 
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guilty, of which plea said defendant, in his own proper 
person, puts himself upon the country for trial, and issue 
being joined upon said plea, thereupon came a jury of 
good and lawful men, to-wit, James T. Collins and eleven 
others, who, being impanneled, sworn, and charged well 
and truly to try the issue joined, and a true verdict render 
according to the evidence, on their oath do say—we, the 


' jury, find the defendant guilty of murder in the first de- 


gree, and say that defendant shall suffer imprisonment 
in the penitentiary for life. And the defendant being 
asked whether he had any thing to say why sentence of 
the law should not now be pronounced upon him, says 
nothing. It is therefore the judgment, order and sentence 
of the court, that said defendant be imprisoned in the pen- 
itentiary of this State for life. But, because (a) certain 
questions of law arising in this case have been reserved 
for the consideration of the supreme court, by bill of ex- 
ceptions, duly taken and signed by the presiding judge, it 
is thereupon considered by the court, that the sentence of 
the court in this case be suspended until the sixth day of 
August next, that being sixty days after the commence- 
ment of the next ensuing term of said court. 

“Tt is further considered by the court, that the State 
of Alabama recover of defendant the costs of this prose- 
cution, for which let execution issue.” There was no 
objection or exception to this judgment. 

The indictment upon which this conviction took place, 
was the same that was found by the said grand jury, of 
the said county of Fayette, abovesaid, on the 28th day of 
September, 1869. 

The court here must look to the whole record, in order 
to make up its judgment. If there are irregularities in the 
record, which the record itself explains, this explanation is 
sufficient. Then it sufficiently appears by the record, that 
Henderson Brazier and John H. Brazier were the same per- 
son; therefore, the seeming duplicity of names mentioned 
in the record was not real, and so far as it constituted an 
irregularity in the proceedings in the court below, it was 
cured by the verdict.—Smith v. The State, 8 Ohio, 294. 
The objection, that the record shows error in the removal 
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of the trial from the county of Fayette to the county of 
Sanford, is not well taken. 

This accusation is a felony ; on conviction, the accused is 
subject to be punished by death, or confinement in the 
penitentiary.—Rev. Code, $§ 3541, 3654. In the trial of 
such offenses the fundamental law of the State secures and 
guarantees to the accused a trial by jury. The common 
law import of the word jury is twelve men, impanneled, 
sworn, and charged according to law, and this is the force 
of the word as used in our constitution.— Work v. The 
State, 2 Ohio St. R. 296; The State v. Cox, 3 Eng. 436; 
2 Lead. Cr. Cases, 327, and note; Milligan’s case, 4 Wall. 
119; Story on Const. § 1779; Turns v. Commonwealth, 
6 Met. 224; Shaw, C. J. arguendo, p. 235; Lamb, et al. v. 
Lane, 4 Ohio St. R. 167; Wynehamer v. The People, 
3 Kernan, N. Y. 376; People v. Kennedy, 2 Parker’s Cr. 
Cas. 312; Const. Ala. 1867, art. 1, § 13. 

On the trial, in such a case, the statute directs how the 
jury shall be drawn. This statute confers certain rights 
upon the accused, which enable him to obtain a fair and 
impartial trial.—Rev. Code, § 4173, 4177 ; Const. Ala. 1867, 
Art. 1,§8. The directions thus given are peremptory. 
They can not be disregarded by the courts.—Fx parte 
Chase, 43 Ala. 303; 3 Chitty’s Gen. Pr. 53, 54, 55. The 
names of the jurors must be written on separate slips of 
paper, and each name by itself, folded or rolled up, placed 
in a box or some substitute therefor, and shaken together, 
and then the slips drawn out, one by one, until the jury is 
completed, as prescribed in the statute. The jury in this 
case was not drawn as required by law. The accused did 
not waive the irregularity thus committed. His motion to 
quash the jury should have prevailed. The court erred in 
its refusal. For the error thus committed, this cause is 
reversed and remanded, and a new trial is ordered. In 
the meantime the appellant, the said Henderson Brazier, 


will be kept in custody until discharged by due course of 
law. 
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BELL vs. THE STATE. 


[ PROSECUTION FOR RECEIVING STOLEN COTTON.] 


1. Juror; witness competent as.—A juror is not incompetent, because he 
is a witness in the case. 

Q. Acquittel ; what equivalent to.—When the jury has ‘been impanneled 
and sworn, and a sufficient indictment is read and pleaded to by the 
defendant, the discharge of the jury for any cause legally insufficient is 
equivalent to an acquittal. 

3. Verdict; what imealid.—\n a criminal case, a verdict rendered by eleven 
jurors is invalid, notwithstanding the consent of the defendant and the 
solicitor. Neither the prosecuting officer nor defendant has authority 
to consent to such a change in the tribunal. 

4. Witness, refusal of to obey order, excluding from court-reom; practice to 
be pursued in sack a case.—When a witness disobeys the order excluding 
him from the court-room during the examination of witnesses, the 
better practice, where there has been no misconduct of the party call- 
ing him, is to admit his testimony, and punish him for the contempt. 


Appeal from the Circuit Court of Perry. 
Tried before Hon. M. J. Sarvorp. 


The facts are sufficiently stated in the opinion. 


Joun C. Rem, and W. L. Braae, for appellant. 
JosHuua Morsk, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant was tried on an 
accusation for buying or receiving stolen cotton of less 
value than one hundred dollars, knowing it to be stolen. 
The prosecution was commenced in the county court, and 
was taken by appeal to the circuit court. 

The first error alleged is, that after the jury had been 
impanneled and sworn, the complaint read to them, and 
the defendant had pleaded to it, but before any evidence 
was given, the court, at the instance of the solicitor, and 
against the objection of the defendant, discharged one of 


the jurors, because he was shown to be a witness in the 
case. 


26 
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A witness is not on that account an incompetent juror in 
a cause.~—Rev. Code, § 4200. 

It is claimed that the unauthorized discharge of the ju- 
ror at the particular stage of the trial was equivalent to 
an acquittal of the defendant. The prohibition against 
being put in jeopardy twice for the same offense applies to 
misdemeanors as well as to felonies. The authorities are 
not in harmony respecting the precise point in the pro- 
cedure when the jeopardy begins. Bishop says it is when 
the jury being full, is sworn and added to the other branch 
of the court, and all the preliminary things of record are 
ready for the trial—Bish. Crim. Law, § 856 (660). Unless 
the indictment is such that a good judgment ean be given 
on it against the defendant, he can not be iu danger. Itis 
on this principle that an indictment may be quashed at 
any time before the jury retires, and a new one be found, 
Rev. Code, 4144. 

All of the authorities agree that after some evidence in 
support of the accusation is submitted to the jury, the dis- 
charge of the jury, without a sufficient legal reason for 
doiug it, amounts to an acquittal of the prisoner.— McCau- 
ley v. The State, 26 Ala. 135; Cobia v. The State, 16 Ala. 
781; Ned v. The State, 7 Por. 215. 

In Nelson’s Case, (7 Ala. 610,) issue had been joined on 
the plea of the general issue, and also upon a replication 
to a plea of autrefois convict, when the cause was continued 
by the State and the jury discharged. The prisoner was 
held to be liable to another trial, on account of previous 
irregularities which made a discharge of the jury necessary. 
The court said very serious doubts would be entertained 
of the power to discharge the jury, simply because the 
prosecuting officer was not prepared to proceed with the 
trial. In Coleman Williams’ Case, (2 Stewart, 454,) the de- 
cision was, that an irregular discharge of a juror, before 
evidence given, would not preclude a subsequent trial. 

The weight of authority seems to be, that when the jury 
has been impanneled and sworn, and the indictment read, 
and pleaded to by the defendant, as in this case, he is en- 
titled to have the trial proceed to its conclusion. If it is 
then interrupted by an improper discharge of the jury, or 
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other insufficient legal cause, he can not be tried again.— 
Grogan v. The State, 44 Ala. 

A juror may be discharged on acccunt of sickness, ren- 
dering him unable to perform his duty, or for any cause 
necessary in the opinion of the court. If it is done before 
the jury retire, his place must be supplied. and the trial 
commenced anew. If afterwards, the panel must be dis- 
charged. —Rev. Code, $§ 4201, 4202. 

In a note in Kent’s Commentaries, there is an admirable 
expression of the law in such cases as the present: “It is 
settled by overwhelming precedent and authority in favor 
of the power of the court to discharge a jury before ver- 
dict, after being charged, in a capital case, when there is 
an absolute necessity for it, to be judged of by the court 
in its sound discretion, and that the accused may be put 
upon his trial de novo. And, also, that a new trial, after a 
verdict of conviction, may be awarded; for the party is 
not put in jeopardy a second time. That jeopardy already 
exists, and the only object of a second trial is to give the 
accused a chance of being relieved from it.”—Kent’s Com- 
mentaries, vol. 2, m. p. 12, note 6; see, also, Wharton’s 
Amer. Crim. Law, edit. Phil. 1846, pp. 146-155, 625-625. 

The objection, that the verdict rendered by eleven jurors 
is invalid, notwithstanding the defendant consented that 
one might be discharged for illness, and the trial proceed 
with the remainder, is well taken. When issue is joined 
upon an indictment, the trial must be by the tribunal and 
in the mode which the constitution and laws provide, with- 
out any essential change. The public officer prosecuting 
for the people has no authority to consent to such a change, 
nor has the defendant.—Cuncemi v. The People, 4 Smith’s 
N. Y. R. 128. 

The disposition to be made of a witness and his testi- 
mony, when he disobeys the order excluding him from the 
court-room during the examination, is obliged to rest 
greatly in the discretion of the court. Whether his testi- 
mony should be excluded or not, must depend on circum- 
stances. In some cases, to do so would be the just deserts 
of the party calling him. In others, it would be a great 
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hardship. The better course would be to punish him for 
contempt, and admit his evidence. 

It is unnecessary ‘to consider the other assignments of 
error. 

As the prisoner has been in jeopardy, and the jury was 
discharged for an insufficient cause, an order for his release 
from custody will be issued from this eourt. 

The judgment is reversed. 





CASSAR WILLIAMS vs. THE STATE. 
{INDICTMENT FOR GRAND LAREENY.] 


1. Indictment ; when demurrable.—A count of the indictment in the fol- 
lowing words, viz: ‘‘ Tbe grand jury of said county charge that, before 
the finding of the indictment, Czsar Williams felonionsly took and 
earried away a certain paper writing, commonly called a cotton 
receipt, issued by E. M. Byrne & Co., a firm composed of E. M. Byrne 
and Henry H. Bender, and dated December 4th, 1869, numbered 988, 
and issued to M. David McDonald for the receipt of one bale of cotton 
marked [™. p.], and weighing (524) five hundred and twenty-four 
pounds, of the value of more than one bundred dollars, the property 
ot said M. David McDonald, against the peace and dignity of the State 
of Alabama,” is demurrable, because it is too uncertain whether any 
value of the property stolen is alleged or not, The allegation of value 
here may as well apply to the bale of cotton as to the receipt. 

2. Larceny ; what charge as to, erroncous.—A charge of the court that an 
unlawful taking and carrying away is sufficient to constitute the offense 
of larceny, is erroneous. The taking and carrying away must be 
felonious as well as unlawful. 


APPEAL from the Circuit Court of Dallas. 
Tried before Hon. M. J. Sarro.p. 


The facts upon which the decision rests are sufficiently 
set out in the opinion. 


Pertus & Dawson, and P. G. Woop, for appellant. 
JosHua Morse, Attorney-General, contra. 
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PETERS, J.—This is an indictment fur larceny. There 
was @ demurrer to its sufficiency in the court below, which 
was overruled. There are two counts, both of which are 
open to the same objection, if the demurrer was well taken, 
and we think it was. 

The first count, which is similar to the second, isin these 
words: “The grand jury of said county charge that, be- 
fore the finding of this indictment, Caesar Williams feloni- 
ously took and carried away a certain paper writing, 
commonly called a cotton receipt, issued by E. M. Byrne 
& Co., a firm composed of E. M. Byrne and Henry H. 
Bender, and dated December 4th, 1869, numbered 988, and 
issued to M. David McDonald, for the receipt of one bale 
of cotton marked [{M.D.], and weighing (524) five hundred 
and twenty-four pounds, of the value of more than one 
hundred dollars, the personal property of said M. David 
McDonald, against the peace and dignity of the State of 
Alabama.” 

In such an indictment the value of the property stolen 
should be alleged, and upon conviction judgment should 
be given against the accused for the assessed value of the 
stolen property, unless it has been returned to the owner. 
Rev. Code, § 3706, 3:08, 3709, Forms, p. 812. 

This allegation of value should be so certain as to leave 
it without necessity of inference or argument to show it. 
It must be patent and evident, upon inspection of the facts 
constituting the charge.—1 Dish. Crim. Proc. p. 42, § 42. 
Here it is uncertain whether the value alleged belongs to 
the bale of cotton or to the receipt. The syntax of the 
sentence legitimately connects the statement of value with 
the cotton, or it leaves it doubtful whether this was not 
the purpose of the pleader. This is not sufficient. 

The charge of the court was also wrong. An unlawful 
taking and carrying away is not enough to constitute lar- 
ceny; these must be felonious, as well as unlawful. The 
court did not socharge. The charge was therefore errone- 
ous. 

The other questions, mooted on the trial below, may not 
again arise; their further consideration is therefore post- 
poned until they do arise. 





—— 
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Let the judgment of the court below be reversed, and 
the cause remanded for a new trial; and, in the mean- 
time, the defendant will not be discharged, except by due 
course of law. 








WICKS vs. THE STATE. 


[INDICTMENT FOR BURGLARY. ] 


1. Charge of court; what, erroneous.—In a criminal case, a charge of court, 
mero motu, which needs explanation to rescue it from unfairness, and 
which is calculated to prejudice the defense of the accused, is erroneous, 

2. Principal and accessories ; distinction between abolished.—In this State, 
all who in any manner participate in the commission of a burglary, are 
guilty, without regard to the former distinction of principal and acces- 
sories in such offense. 

3. Burglary, indictment for ; what suficient—A count in sn indictment 
for burglary, which charges that the accused broke into and entered the 
store-house of W., “in which goods and merchandise were kept for use, 
sale or deposit, with intent to steal,” is not bad on demurrer, because 
it is not also alleged that ‘‘said goods and merchandise were of any 
value, or were valuable things.” 


APPEAL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harper. 


The facts are sufficiently set out in the opinion. 


J. Y. Krupatrick, and J. McCaski11, for appellant. 
JosHus MorsE, Attorney-General, contra. 


PETERS, J.—The appellant, James Wicks, and six 
others, were indicted in the circuit court of Wilcox county 
in this State, at the spring term, 1869, for burglary. There 
were three counts in the indictment; to each one of which 
there was ademurrer. Thedemurrers to the first and third 
counts were sustained, but overruled as to the second. The 
second count was in these words; 
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“ And the grand jury of said county further charge, that 
before the finding of this indictment, Giles Kimbrough, 
Randal Kimbrough, Adison Kimbrough, Phebe Kim- 
brough, Henry Swearingen, James Wicks, and Franklin 
Madison, broke into and entered the store of John B. Wood, 
in which goods and merchandise were kept for use, sale or 
deposit, with intent to steal, against the peace and dignity 
of the State of Alabama.” 

The cause of demurrer is, that it was not averred in said 
count of said indictment, “ that said goods and merchan- 
dise were of any value, or were valuable things.” 

Upon this demurrer being overruled, issue was joined 
upon the plea of not guilty. And on Wicks’ motion the 
court permitted a severance on the trial below, and Wicks 
was tried alone, and convicted and sentenced to the peniten- 
tiary fortwo years. From this conviction Wicks appeals to 
this court.—Rev. Code, § 4190. 

The second count of this indictment was sufficient. The 
allegation charging the offense is strictly in accordance 
with the language of the statute, and the form of state- 
ment is in compliance with that laid down in the Revised 
Code.—Rev. Code, § 3690; Forms, No, 35, p. 811. It has 
been repeatedly held by this court, that such an indictment 
is suflicient.— Mason et al. v. The State, 42 Ala. 543; Ga- 
briel v. The State, 40 Ala. 357. 

On the trial, the accused offered evidence tending to show 
that he had not been present at the commission of the 
offense, and that he had not aided or abetted in its com- 
mission. There was some proof offered, tending to show 
that he had confessed his guilt before the committing mag- 
istrate. But the only certain proof on the facts of the 
commission of the offeuse was, that a portion of the goods 
taken from the store were found concealed in Wicks’ pos- 
session, on the Monday after the store had been broken 
into on the Saturday night before. There was proof tend- 
ing to show that the goods thus found had been received 
by Wicks from the parties who had taken them from the 
store, some time after they had been so taken. There was 
no evidence except the bare possession of the goods, and 
an equivocal confession before the magistrate, that Wicks 
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knew when the goods were taken, or that they had been sto- 
len at all. It was shown that the goods had been taken by 
the other parties, who had been indicted along with Wieks, 
on the Saturday night before a portion of the goods were 
found in the possession of Wicks. The bill of exceptions 
contains all the testimony given on the trial. 

Upon this testimony, the court charged the jury, “that 
the faet that the defendant had possession of the goods 
taken from Woods’ store, and that a part were found con- 
cealed, is evidence of the fact that he did not come by the 
goods honestly, and the jury ean look to that fact in deter- 
mining the question of guilt under the present indictment, 
unless satisfactorily explained.” This charge was objected 
to and exception reserved.” 

The defendant then asked the court to charge the jury, 
that if they “ believed from the evidence that the defend- 
ant received some of the goods taken, on the night of the 
burglary, from Randa] Kimbrough and Henry Swearingen, 
even though he may have known that they were stolen, he 
could not be convicted on this indictment.” ‘This was re- 
fused, and the defendant excepted. 

The defendant then also asked the court to charge the 
jury, that they “must be satisfied from the evidence, be- 
yond all reasonable doubt, that the principals, Randal 
Kimbrough and Henry Swearingen, are guilty, before they 
can find the defendant, Jim Wicks, guilty of aiding and 
abetting in the commission of the offense charged.” This 
charge the court refused, and the defendant excepted. 

The charge of the court must be referred to the testi- 
mony upon which it is based, in order to determine its cor- 
rectness.— Noles v. The State, 26 Ala. 31. 

In this case the statute law has abolished all distinction 
between principals and accessories before the fact of the 
commission of the offense,and between principals in the first 
and second degree. Such persons are now all guilty and 
punishable in the same degree.—Rev. Code, § 4129. The 
testimony must show an actual participation in the com- 
mission of the offense, else the party charged can not be 
convicted under this statute. Breaking into the house with 
intent to steal is the gravamen of the offense, It is not 
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required that there shall be a theft committed. The recent 
possession of stolen goods, withoxt an explanation of such 
possession, necessarily implies a connection with the feloni- 
ous taking. And such taking must be referred to the de- 
posit where the owner left his goods. If these were left 
in a house, and the house is found broken into and entered 
and the goods taken away, and the goods, or a portion of 
them, found with the accused and concealed, this connects 
his possession with all the facts that reasonably lead back 
to the original taking. Then, if there was no other testi- 
mony in favor of the accused except the possession of the 
goods after the house had been found broken and entered, 
he might be convicted upon such testimony alone. But 
here, there was other testimony, which tended to show that 
the store had been broken and entered by Kimbrough and 
Swearingen, and the goods taken by them delivered some 
time afterwards to Wicks, the appellant. The charge of the 
court was calculated to ignore this latter testimony and to 
mislead the jury. Such charges are improper and errone- 
ous. Such a charge authorizes the jury to draw an infer- 
ence opposed to a material portion of the testimony in the 
cause. ‘This is calculated to strengthen one portion of the 
testimony against the accused at the expense of another 
portion, in his favor. This is calculated to bring about a 
conviction under a state of facts altogether doubtful and 
uncertain. A charge of the court, mero motu, which needs 
an explanation to rescue it from unfairness, and is calcula- 
ted to prejudice the defense of the accused, is erroneous.— 
23 Ala. 17; Cary v. Hughes, 17 Ala. 388; Dunlap v. Robin- 
son, 28 Ala. 100; Stanley v. Nelson, 23 Ala. 514; Holmes v. 
The State, 23 Ala. 17; Leoni v. The State, January term, 
1870. 

The first charge asked and refused was properly denied. 
When referred to the whole testimony in the case it was 
incorrect. It rested the defense on a part of the testimony 
only. It denies to the proof of a confession of guilt any 
effect whatever. If the accused had been shown to have 
had no connection with the breaking into the store and the 
original taking of the goods, then he could not have been 
convicted under this statute. The charge asked assumes 














402 FORTY-FOURTH ALABAMA. 


Ex parte Bryan. 








—— 





ee 


this view of the evidence. But the evidence in fact goes 
further. It tends to show a confession of guilt in addition 
to the possession of a portion of the goods. Such a charge 
was calculated to mislead the jury. It was therefore prop- 
erly refused.—Solomon et al. v. The State, 28 Ala. 83. 

The third charge, which was the second one that was re- 
fused, should not have been given. It has reference to 
condition of the law that does not now exist in this State. 
The distinction between principals and accessories in this 
offense is now abolished by the Code. All are principals 
who in any way participate in the commission of the offense. 
Rev. Code, §§ 4129, 3541, 3695 ; 42 Ala. 543, supra. 

The judgment of the court below is reversed, and the 
cause is remanded for a new trial. The defendaut will 
be detained ‘in custody until discharged by due course of 
law. 





Ex Parte BRYAN. 


[APPLICATION FOR MANDAMUS TO COMPEL CIRCUIT COURT TO VACATE AND SET 
ASIDE CRDER FOR CHANGE OF VENUE, } 


1. Accused; right of to be present during prosecution.—In all criminal 
prosecutions in the courts of this State, the accused has the right to be 
heard by himself and counsel, or by either, and for this purpose he 
must be present in court, whenever any action is taken in the prosecu- 
tion, for the purpose of allowing him to be heard, should he desire it, 
except when orders are made for a continuance, when accused fails to 
appear, or of a like character, which are governed by the discretion of 
the court. 

2. Same; what order can not be made in absence of.—An order for the 
removal of the trial, in a criminal case, from the county in which the 
indictment was found to the nearest county free from objections, can 
not be made in the absence of the accused from the court ; on the 
making of such an order he is entitled to be present, and to be heard 
if he sees fit. 

3. Mandamus ; when lies.—A mandamus will be awarded to set aside an 

order made for a change of venue, in a criminal case, in the absence of 

the accused, 
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This was an application, by Harry Bryan, to this court 
for a mandamus, to compel the circuit court of Elmore, 
Hon. J. Q. Smith, judge presiding, to vacate and set aside 
an order, made by said court, transferring the trial of the 
case of The State vs. Harry Bryan, on an indictment for 
burglary, to the county of Montgomery. The petitioner 
alleges that said order was made, when neither petitioner 
nor his counsel was personally present. 

Ata former term of the circuit court of Elmore, the 
petitioner made an application for a change of venue, for 
causes set out in his affidavit; on the hearing “it was 
admitted by the counsel for the State, and defendant, that 
the court-house of Montgomery county was the nearest 
court-house. It was also stated that Montgomery county 
was the nearest county free from exceptions. It was also 
stated that Autauga county, the court-house of which is 
only five miles further than the Montgomery court-house, 
is also free from exceptions, and the county solicitor pro- 
posed that the trial take place in Autauga county.” On 
this evidence the court ordered the venue to be changed to 
Autauga county. To this ruling of the court Bryan ex- 
cepted, and brought the case by appeal to this court. 
This appeal was dismissed at the June term, 1869, of this 
court, the court holding that an appeal, before final trial 
on the indictment, would not lie to revise the ruling of the 
circuit court on an application for a change of venue.— 
See Bryan v. The State, 43 Ala. 321. 

Afterwards, upon the matters set out in the transcript, 
an application was made for a rule nisi for mandamus to 
the circuit court of Elmore, to show cause why the order 
changing the venue to Autauga county should not be vaca- 
ted, and the trial of the case should not be transferred to 
Montgomery county. The application was granted, and 
and a rule nisi granted, in accordance with the prayer of 
the petitioner. The return to the rule nisi is not among 
the papers or transcript in the case, and the Reporter is 
unable, therefore, to state any thing more definite in rela- 
tion to it than is already stated in the opinion. 
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SaMvEL F. Rice, for petitioner. 
JosHua Morse, Attorney-General, contra. 


PETERS, J.—The petitioner, Harry Bryan, comes here 
upon his petition, and moves this court for a writ of man- 
damus, or other appropriate writ or order, to compel the 
circuit court of Elmore county to set aside an order for a 
change of venue, in the case of The State vs. said Harry 
Bryan, upon a charge of burglary, made in the said circuit 
court, at the spring term, 1870, by which the trial of said 
case had been removed to the county of Montgomery, in 
this State, under direction of an order nisi for an alterna- 
tive mandamus, issued out of this court at the last term, on 
an application for mandamus in this court, at said last term 
thereof. 

The ground for this application is, that said order for 
the removal of the trial of said cause, of The State vs, 
Harry Bryan, abovesaid, to the county of Montgmery, was 
made by said circuit court, when said Bryan was absent 
from said circuit court, and was neither present to be heard 
by himself and counsel, or by either; and that said order 
was, therefore, erroneous for this reason. 

In many cases under the practice of this court, as here- 
tofore established, the writ of mandamus has been made, 
to some extent, to serve as a writ of error, or an appeal in 
certain specified cases, in which a party, without its aid, 
would suffer an irreparable injury by the denial of an im- 
portant right. Such, it is contended, will be the effect in 
this case. 

The constitution of the State is a pledge of protection 
to the rights it secures to every citizen. This instrument 
requires—‘ that in all criminal prosecutions, the accused 
has a right to be heard by himself and counsel, or either.” 
Constitution of Ala. 1867, art. 1,§ 8, The import of the 
word prosecution, in this section of the fundamental law, is 
to carry on or accompany a criminal suit in the courts of 
the State, from the beginning to the end of the procedure. 
Such is the legal, as well as the etymological force of the 
word. Then, in every step of the proceeding, which con- 
stitutes the prosecution, in which there is any action in 
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which the accused has a right to be heard, he has the right 
to be present and to be heard by himself and counsel, or 
either. This right is without any limit, and without any 
exception, when the step is not one of mere discretion in 
the court; such as a continuance, when the accused fails 
to be present, and orders of a like character. This is a 
constitutional provision in his favor, and cannot be disre- 
garded by the court. The court is bound by the most 
solemn obligation to support and defead it.—The State v. 
Hughes, 2 Ala. 102, 104; Henry v. The State, 33 Ala. 389 ; 
Hall v. The State, 40 Ala. 698; 1 Bish. Cr. Proc. p. 684 ; 
Const. Ala. art. 15. Then the circuit court erred in making 
the order to remove the trial of the case of The State vs. 
Bryan, to the county of Montgomery, without the presence 
of the accused in court, to be heard upon it, if he chose. 
Rev. Code, § 4206, 4207; Ha Parte Chase, 43 Ala. 303; 
Bryan v. State, 43 Ala. 321, 323. This was such an order 
of the court as could not have been corrected, if wrong, by 
appeal, but only by mandamus.— Bryan v. State. 

No doubt that a party, after making an application for 
a removal of the trial to another county, may abandon it. 
or may have it rescinded before the trial is actually re- 
moved, as he could any other interlocutory order, during 
the term of the court at which the same was made, before 
its adjournment. 

The learned judge, under the order of this court, would 
have acted very properly in making the order for the re- 
moval of the trial to the county of Montgomery, had the 
accused been in court by himself and counsel, or either, to 
have been heard upon the order when it was made. The 
error was not committed in sending the case to Montgom- 
ery county, but in making the order in the absence of the 
accused from the court. 

The answer of the learned judge of the circuit court to 
the order nisi of this court, would be sufficient if it showed 
that the order of this court had been complied with, or 
that the accused had abandoned his application for the 
removal of the trial, and consented to be tried in the 
county where the indictment was found. 

A rule nisi is therefore granted, according to the prayer 
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of the petitioner, requiring said order, removing said trial 
to the county of Montgomery, made in the absence of the 
prisoner from court, to be set aside; returnable to the 
next term of this court, on the first regular motion day 
thereof. 





ESLAVA vs. THE STATE. 


(INDICTMENT FOR BETTING AT A GAME CALLED ‘‘KENO,”] 


1. Lotteries, act to regulate; what does not authorize.—'Vhe act to regulate 
lotteries in this State does not authorize the commissioner of lotteries 
to issue licenses for the establishment of lotteries, or such enterprises 
in this State. Lotteries, and enterprises in the nature of lotteries, can 
only be established by law. 

2. Same; ‘‘keno,” not within the meaning of.—The game called ‘‘ keno,” 
although a game decided by lot or chance, is not a lottery under the 
act to regulate lotteries ; and to Let at it, in this State, is forbidden by 
statute, and is punishable as a crime..—Rev. Code, § 3622. 


AppE\L from the City Court of Mobile. 
Tried before Hon. C. F. Mouton. 


This was an indictment under section 3622 of the Re- 
vised Code, for betting at a game called “keno,” &c. The 
defendant went to trial on plea of “ not guilty,” was found 
guilty, and sentenced to pay a fine of $50 and the costs of 
the prosecution. 

On the trial, the State having proved the buying of a 
ticket, and the betting at “keno,” by the defendant, in the 
month of February, 1870, and the manner in which said 
game was played, the defendant offered in evidence the fol- 
lowing paper or “ license :” 


“State of Alabama, No. 6. $100. 
Montgomery county. D. C. Whiting having 


made application to me for a license under section 7 of the 
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act | entitled “an act to regulate lotteries, approved Dee. 
81st, 1868, and having paid one hundred dollars, for the 
county of Mobile, for the month of February, 1870, the 
same is hereby granted, this 18th day of January, 1870. 
“H. S. WHITFIELD, 

“ Comm’r of Lotteries.” 
Which, it was admitted, was issued by Whitfield, who was 
admitted to be such commissioner, duly sworn, commis- 
sioned, &e. 

The defendant then offered to prove by one of the 
clerks, who managed said business and had the license 
above set out, who he was acting for, and what the “ gentle- 
man running the game” said to him at the time of his employ- 
ment as to his authority to employ a clerk in the business. 
The defendant stated that, in connection with said license, 
he proposed to prove that the person from whom the ticket 
was bought was the agent of said D. C. Whiting, &c. On the 
motion of the state, the license and proffered evidence as to 
declaration of the employer in hiring the clerk, and testi- 
mony of the clerk as to whom he was employed by, were 
not permitted to go to the jury, and defendant excepted. 

The defendant then offered to show that the game called 
“keno” was formerly known as “lotto” or“ loto” and wasiden- 
tically the same, and that the game of lotto was a species of 
lottery, and offered to read a definition of the word “ lotto” 
from a large dictionary, which he proved was a standard 
dictionary of the French language in France, and then con- 
sidered as authority, said definition being as follows : “Loto, 
subs. mas. (loto)—espece de jeu resemblant a une loterie, 
et qui se jou avec quatre-vingt-dix numero et autant de 
boules,” the interpretation of which was proven to be “loto,— 
subs. mase. (loto) a kind of play resembling a lottery, and 
which is played with ninety numbers and as many balls.” 
He algo introduced the definition of the word “loto,” as 
found in Webster’s dictionary, &c. 

This was substantially all the evidence. The court 
charged the jury, “if they believed the defendant had 
bought a card or ticket in any game of “ keno,” and played 
at the game in the manner shown, in the last twelve months 
before the finding of the indictment in the county of Mo- 
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bile, State of Alabama, they should find him guilty, and 
if they should find him guilty, the punishment was a fine of 
not less than fifty, nor more than three hundred dollars, 

Defendant excepted, and now assigns the charge of the 
court, and the various rulings to which exceptions were re- 
served, for error. 


J. Lirrte Smita, for appellant. 
JosHuA Morsz, Attorney-General, contra. 


PETERS, J.—The indictment in this case is in the fol- 
lowing words : 

“State of Alabama, ) City Court of Mobile, 
Mobile county. § February term, 1870. 

“The grand jury of said county charge, that before the 
finding of this indictment, J. Kslava bet at a gaming table 
for gaming, or ata game called keno, “against the peace 
and dignity of the State of Alabama.” 

The defendant, Eslava, went to trial on this sheng upon 
a plea of not guilty, and was found guilty by the jury, 
and fined fifty dollars, aud taxed with the costs. From 
this conviction he appeals to this court. 

The proofs show that, beyond all doubt, the appellant 
bet at a game called keno, within the twelve months next 
before the finding of the indictment. 

This is not denied; but it is insisted that this game is 
licensed as a lottery by the State, and because of this license 
the accused can not be punished ; in effect, that the license 
repeals the law forbidding the betting on this game.— 7'he 
State v. Allaire, 13 Ala. 435, 436. 

But is keno a licensed game? Certainly not. It is for- 
bidden by the statute and it is an offense to bet at it.—Rev. 
Code, $§ 3616, 3622, 3623. 

Notwithstanding this, it is contended that it is within the 
description of lottery under the act “ to regulate lotteries.” 
Pamph. Acts 1868, p. 529, Act No. 185, § 10. 

Should this be admitted, it does not help the appellant's | 
case. The lotteries referred to in this act are only such 
lotteries as “are now authorized, or may hereafter be au- 
thorized by law in this State.”—Pamph. Acts 1868, p. 529, 











JUNE TERM, 1870. 409 
White v. The State. 


Act No. 185, $$ 1, 2,6, 11. The legislature is the only 
power that can give such authority. It requires a law to 
authorize a lottery, and the general assembly alone can 
make this law.—Const. of Ala. 1867, arts. 3,4. The hon- 
orable comntissioner of lotteries can only take charge of 
such lotteries, “ associations, companies, societies, gift en- 
terprises, and other enterprises in the nature of Ictteries,” 
as have been or shall be hereafter authorized by law, and 
see that they observe the requisitions of the statute for 
their regulation. He has no power to authorize a lottery 
by his license, or to turn the game called ‘“ keno” into a 
lottery, or into an “enterprise in the nature of a lottery,” 
His license, then, as a matter of defense in this case, avails 
nothing. It was issued without authority of law, and is 
worthless for any purpose whatever. The evidence tend- 
ing to establish its existence was, then, properly excluded 
from the jury; and without this the accused showed no 
matter of defense in the court below. For this reason the 
ruling and thecharge of the court below, which are alleged 
as error, were correct. 

The conviction in the city court is therefore affirmed, 
with costs. The defendant will be discharged upon com- 
plying with the judgment of the city court, else retained in 
eustody until discharged by due course of law. 











WHITE vs. THE STATE. 


[INDICTMENT AGAINST DEPUTY SHERIFF FOR DISCLOSURE OF INDICTMENT, } 


1. Indictment ander § 3527 of Revised Code; when sufficient.—An indict- 
ment, under § 3577 of the Revised Code, for ‘‘disclosure of indictment 
by officer of court or grand juror,” is sufficient if it pursues the form 
of the statute, and is én form analogous to the forms prescribed in the 
Revised Code, 

2. § 3577 of Revised Code, deputy sheriff ; “‘oficer of court” within meaning 
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of.—A deputy sheriff is an ‘officer of court,” within the meaning of 
§ 3577 of the Revised Code. 
3. Same; what necessary to conrict under.—The intent to disclose must 
accompany the act of disclosure, in order to justify a conviction under 
° said section. (Sarroup, J., dissenting,—Held, that there was no error in 
refusing the second charge, and that the judgment should be affirmed.) 


Appgat from Circuit Court of Dailas. 
Tried before Hon. M. J. Sarrotp. 


The facts of the case are fully stated in the opinion. 


JOHN Wuiré, for appellant. 
JosHUA Morse, Attorney-General, contra. 


PETERS, J.—The appellant, White, was indicted at the 
fall term, 18 8, of the circuit court of Dallas county, under 
§ 3577 of the Revised Code of Alabama. There is but 
one count in the indictment, which is in the following 
words ; 

“The grand jury of said county charge that, before the 
finding of this indictment, Hamilton White, who is deputy 
sheriff of Dallas county, and being then and there such 
deputy sheriff and an officer of court, disclosed the fact 
that an indictment had been found by the grand jury of 
said county against one William Gill, before the said Wil- 
liam Gill had been arrested, or given bail for his appear- 
ance to answer thereto, against the peace and dignity of 
the State of Alabama.” 

There was a demurrer to this indictment, which was 
overruled. 

Indictments under our Code are sui generis. It will not 
do to apply to them the rules for the construction of in- 
dictments at common law. According to our system, a 
public offense is an act or omission forbidden by law, and 
punishable as prescribed in the Code. The law, then, 
defines what acts, or omissions to act, shall be a public 
offense.—Rev. Code, § 3550, et seg. An accusation in writ- 
ing, presented by the grand jury to the court as a true bill, 
charging a person with having committed the act, or omis- 

* gion to act, which the law denounces as an offense, is & 
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sufficient indictment.—Rev. Code, § 4109; Sheph. Dig. p. 
71, § 5, et seg. This charge may be in the language of the 
statute, or in words conveying the same meaning, or if it 
be a common law offense, it may be charged as at common 
law.—Rev. Code, § 4119, 4120. ‘Ihe indictment in this 
case fully comes up to these requisites. It is therefore suf- 
ficient, and the circuit court did not err in refusing to quash 
it on demurrer. 

After the demurrer was disposed of, the accused went to 
trial before a jury, who found him guilty, and assessed a 
fine against him of two hundred dollars. Upon this ver- 
dict the court gave judgment against the accused for the 
fine, thus assessed, and for costs. This judgment is in the 
usual form. From this judgment the appellant brings the 
case to this court by appeal. 

On the trial in the court below, it is shown by a bill of 
exceptions, taken by appellant, that the State introduced 
testimony tending to show that one Gill was indicted in 
the circuit court of Dallas county for murder, at the fall 
term, 1866, of said court; that a capias was regularly issued 
on said indictment, and put in the hands of the sheriff of 
said county for execution. This was done on the 25th day 
of July, 1868; and afterwards, the accused, “ some time in 
the latter part of the summer, or first of the fall of the 
year 1868,” was in the town of Cahaba, when he asked the 
witness, who was testifying, if he knew said William G. 
Gill; thereupon, witness told the accused where Gill lived, 
and how to go to his house, and accused then exhibited to 
witness a capias for the arrest of Gill. A capias was 
shown to the witness, and he thought it the same which 
had been exhibited to him upon the occasion mentioned as 
abovesaid. This paper disclosed that said Gill was in- 
dicted for murder. After this disclosure, the accused came 
back to witness and requested him not to say any thing 
about the exhibition of said capias. While in Cahaba, on 
the occasion above mentioned, the accused, as deputy 
sheriff, was making arrests there, as such deputy sheriff, 
on capiases. It was also proved, that at the time mentioned 
above, the said accused was acting as deputy sheriff of said 
county. It was also shown, that said Gill was not arrested 
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upon the capias abovesaid, which had been exhibited, but 
was subsequently arrested on another writ. The bill of 
exception states that “this was all the evidence in the 
case.” 

Upon this testimony the appellant, the defendant im the 
court below, asked three charges. The second was in these 
words : 

“If the jury find that whilst defendant’s intention was 
to get information by which he could arrest Gill, he was 
not guilty.” This charge was refused, and defendant ex- 
cepted. 

The third charge was given as asked, and then quali- 
fied by a more general charge, covering the same ground. 
It was as follows, with the qualification appended : 

“That a juror’s knowledge, that Cahaba is in Dallas 
county, is not evidence upon which they can act, anless the 
juror proves it as a witness on the stand.” 

The court gave this charge, but, in explanation thereof 
also instructed the jary, “that if they believe, beyond a 
reasonable doubt, from all the evidence in the case, that 
said disclosure was made by the defendapt in Dallas 
county, then the State has made out the case, so far as the 
venue is concerned.” 

It does not appear that this explanation was excepted to 
by the accused. 

The propriety of the second charge will be first con- 
sidered. 

The statute upon which the indictment is founded, is an 
important law, and its strict observance is a very necessary 
duty, imposed upon all “the officers of court.” It is in 
these words : 

“Any judge, solicitor, clerk, or other officer of court, or 
any grand juror, who discloses the fact that an indictment 
has been found, before the defendant has been arrested or 

has given bail for his appearance to answer thereto, is 
guilty of a misdemeanor, and must, on conviction, be fined 
not less than two hundred dollars, and may also be impris- 
oned in the county jail, or sentenced to hard labor for the 
county, for not more than six months.”— Revised Code, 
§ 3577. 
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Although the language of the second charge is some- 
what obscure, and may not be correctly copied into the 
transcript, yet, when referred to the evidence, enough ap- 
pears to show that it was designed to raise the question 
of intext, which was neccessary, in connection with the act 
of disclosure, te constitute guilt. Construing the charge 
in this light, there can be no doubt that there must exist 
an intention to disclose, as well as an act to disclose, the 
fact of the finding of the indictment, before there can be 
a conviction under this statute—1 Bish. Cr. Law, § 365, 
370, pp. 203, 206, ef seq ; 1 Russ. Cr. p. 48, marg. Actus 
non facit reum, nisi mens stt rea.—3 Greenleaf’s Ev. § 13; 
Broom’s Max. p. 2L1, § 226. But the intention with whichan | 
act is done, may be inferred from the act itself. And as 
no sane person is presumed to act without intention, it is 
permissible to look to the act to interpret the intention ; 
otherwise the intention, which is most usually secret, 
could not be discovered.—3 Greenleaf’s Ev. § 13,14. Here 
there was an attempt to show that there was an excuse for 
the disclosure ; that it was not intentionally made. This 
proof was competent, and the charge asked was properly 
based upon it. It ought, therefore, to have been given. 
The court erred in its refusal. 

The third charge was not refused, and the explanation 
appended to it was not excepted to. It does not present 
any question for review in this court.—Rev. Code, § 4302, 
4314. 

The deputy of the sheriff of the county, is an officer of 
court, and as such he is liable to indictment, under sec- 
tion 3577 of the Revised Code.—Rev. Code, § 817; Kava- 
naugh v. The State, 41 Ala. 399; 17 Ala. 426. 

The judgment of the circuit court, from which this 
appeal was taken, is reversed, and a new trial is ordered in 
the court below. The defendant, who is the appellant in 
this court, will be held in custody until discharged by due 
course of law. 


B. F, SAFFOLD, J., (dissenting. )—The charge refused, 
for which the judgment is reversed, is too imperfectly 
expressed in the transcript to convey any definite idea of 
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its meaning. If we intend (the only interpretation which 
seems to be permissible,) that the defendant was not 
guilty, if his intention in exhibiting the capias to the wit- 
ness was to get information by which he could arrest the 
accused, it was properly refused. It asserts the proposi- 
tion, that the intention to get information by which he 
could arrest the party indicted would avoid the offense, no 
matter how carelessly, or unnecessarily, or even willfully, 
he exhibited the cupias, or conveyed the information that 
an indictment had been found. 





JOHNSON vs. THE STATE. 


{INDICTMENT FOR DISTILLING VINOUS OR SPIRITUOUS LIQUORS WITHOUT 
LICENSE. ]} 


1. Indictment ; when defective—An indictment which charges that the de- 
fendan. ‘‘did distill vinous or spirituous liquors without license and 
contrary to law,” fails to allege a violation of the revenue act of 1868, 
requiring a license for engaging in or carrying on certain occupations. 

2. Occupation or vocation; what necessary to constitute. —To constitute oc- 
cupation or vocation, some time during which it is prosecuted is a nec- 
essary ingredient. It need not be protracted, but must not be moment- 
ary. The intention of the party must govera, and this must be as- 
certained by the jury. 

3. Indictment jointly for same offense ; when no conviction can be had under. 
Where two persons are jointly indicted for the same offense, if the 
proof shows the commission of the offense severally, by each, there 
can be no conviction of either or both. 


ApprEaL from Cireuit Court of Barbour. 
Tried before Hon. J. McCaLes WILEY. 


The indictment in this case charged, “ that before the 
finding of this indictment Thomas Crew, and Turner John- 
son, did distill vinous or spirituous liquors without license 
and contrary to law, “against the peace,” &c. 

Section 111 of revenue act of 1868, is as follows: 
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“Sec. 111. Be it further enacted, that any person, who, 
after the third Monday in March, in 1869, shall be en- 
gaged in, or carry on any business or profession, or do any 
act, for the doing, prosecuting or carrying on of which, a 
license is by law required to be taken out, without having 
paid for and taken out such license, shall be deemed guilty 
of a misdemeanor, and shall be fined three times the amount 
of such license, and may be confined in the county jail not 
exceeding one year, at the discretion of the court.” By 
sub-division 7 of section 112 of the same act, a license of $25 
is required for distillers of spirituous liquors, 

On the trial, the defendants demurred to the indictment : 
Ist, because it fails to charge that the defendants carried 
on or were engaged in the business or vocation of distil- 
ling; 2d, that it fails to charge that the defendants were 
distilling as an employment; 3d, that it fails to charge 
that the distilling was done since the 3d Monday in March, 
1869; 4th, that it fails to charge any offense against the 
laws of the State. The demurrer was overruled, and de- 
fendants excepted. 

The defendants then pleaded “not guilty,” and the case 
was put tothe jury. The State then proved, that in Au- 
gust, 1869, in said county of Barbour, the defendant, John- 
son, distilled some peaches scnt to the still at the instance 
of defendant, for which Johnson received one-third of the 
brandy and $2 per day while engaged in distilling the 
same. The “still” used was an old one, “long disused,” 
and at the time the distilling was done, Johnson, who was 
a farmer, had laid by his crop. As soon as cotton-picking 
time came, he ceased distilling and went to work on his 
crop. The time Johnson was engaged in distilling was five 
days. Johnson was engaged in the business of farming 
during the whole of the year 1869, and the distilling oc- 
curred when there was no farm work to be done. The 
“still” used was an old one, which had been on the land 
for several years ; it was not repaired by defendants, or in 
any manner used by them except in the five days men- 
tioned. This was all the evidence. 

The defendants requested the following charges, in writ- 
ing: 1, “That unless the evidence satisfies the jury that 
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the defendants, Johnson and Thomas Crew, engaged jointly 
in the business, or jointly carried on the business of disti]- 
ling, without having taken out and paid for a license, then 
the defendant Johnson can not be convicted ;” 2. “That 
unless the evidence satisfies the jury, beyond a reasonable 
doubt, that the defendant Johnson carried on the business, 
or engaged in the business of a distiller, without first hay- 
ing taken ont and paid for a license, then the defendant, 
Johnson, can not be convicted ;” 3d. “'That if the proof 
shows the distilling in one instance, or in two or three in- 
stances only, unless it shall amount to engaging in or ear- 
rying on the business of a distiller, then the defendant, 
Johnson, can not be convicted.” The court gave the see- 
ond and third charges, and refused to give the first charge, 
To the refusal to give the first charge, defendant excepted. 
The jury found a verdict of not guilty as to the defendant 
Crew, and of guilty as to the defendant Johnson. 

The errors assigned are—-overruling the demurrer to the 
indictment ; refusing to give the first charge asked. 


Joun A. Foster, and Seats & Woop, for appellant. 
JosHua Morse, Attorney-General, contra. 


B. F. SAFFOLD, J.—The indictment charged that the 
defendant “ did distill vinous or spirituous liquors with- 
out license, and contrary to law.” The offense is, engag- 
ing in, or carrying on, a business for which a license is re- 
quired, without first obtaining the license.—Acts: 1868, p. 
330, § 111. When a new offense, unknown to the common 
law, is created by statute, its constituents, if specified in the 
act, must be embodied in the charge.— Eubanks v. The State, 
17 Ala. 181. he indictment failed to charge an offense. 

The second and third charges asked by the defendant, 
and given, correctly express the law of the case. A dis- 
tiller is one whose occupation is to extract spirit by distilla- 
tion.—(Web. Dic.) To constitute occupation some time is a 
necessary ingredient. It need not be protracted, but must 
not be momentary. The intention must govern, and must 
be ascertained by the jury. If the profit is the induce- 
ment, a very little time will suffice, 
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It was not necessary to prove both of the defendants 
guilty in order to convict one, bat as they were jointly -in- 
dicted, if the proof had shown only the commission, by 
each, of a separate offense, a verdict could not have been 
rendered against either, or both.—FWiott v. The State, 26 
Ala. 78. The charge refused was irrelevant, as no testi- 
mony was introduced tending to implicate the defendant 


Crew. 
The judgment is reversed and the cause remanded. 





Ex Parte VAUGHAN. 


[APPLICATION FOR BAIL, AFTER REFUSAL BY JUDGE OF CITY coURT.] 


1. Murder, indictment for; presumption in relation to prisoner on applica- 
tion for bail.—On an application for bail by a prisoner, who is shown 
to be under indictment for murder, he is presumed to be guilty of the 
charge in the highest degree, and that presumption must be overcome 


by proof. 


This was an application to the court by Fielding Vaughan 
for bail, the same having been refused by the judge of the 
criminal court of the county of Dallas. The facts, which 
were agreed on in the court below, are all set out in the 


opinion. 


Joun Wuite & Joun T. Moraan, for petitioner. 
JosHua Morseg, Attorney-General, contra. 


B. F. SAFFOLD, J.—The evidence in the case is the 
record of the indictment for murder, and a statement of 
facts agreed to by the prisoner, as follows: 

The killing occurred in Dallas county, on the 2d of April, 
1865. The prisoner is a white man, and the person slain 
was a colored man, occupying the status at that time of the 
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colored people of the State, who were heretofore slaves, but 
are now free. 

We do not desire to commit ourselves against any de- 
fense which the prisoner may deem available to him on 
his trial, but we would be loth to hold that there had been 
any time, in the history of the State, when the crime of 
murder was not amenable to the civil law. 

The prisoner offered no evidence in his own behalf, while 
against him were the finding of the grand jury, and his 
admission that he did the killing. 

On an application for bail by a prisoner, who is shown 
to be under indictment for murder, he is presumed to be 
guilty of the charge in the highest degree, and that pre- 
sumption must be overcome by proof.—Hurd on Habeas 
Corpus, 438-446. 

The application is denied. 





MARTIN vs. HEWITT. 


[BILL IN EQUITY TO ENJOIN SALE OF LAND OF COMPLAINANT, UNDER EXECU- 
TION ON JUDGMENT RENDERED IN 1562, AGAINST HIS VENDOR, AND TO RE- 
MOVE CLOUD FROM TITLE ATTEMPTED TO BE CREATED BY SUCH JUDGMENT 
AND LEVY OF EXECUTION, AND FOR GENERAL RELIEF. ] 


1. Foot-note, omission of, to bill in chancery ; effect of.—The omission of a 
note, at the foot of a bill of complaint, required by the 10th rule of 
chancery practice, is a good cause of demurrer ; but it is an amendable 
error, and does not go to the merits of the case, and on sustaining a 
demurrer for that cause the bill ought pot to be dismissed, but the com- 
plainant should be permitted to amend on terms. 

2. Same; when omission of, will be held to be waived. —If a defendant, not- 
withstanding such an omission, files a full answer, with a demurrer for 
that cause, and then goes to a final hearing on the bill and answer and 
an agreed state of facts, he will be held to have waived the error, and 
will not be permitted to take advantage of the defective character of 
the bill, either on the hearing, or on appeal. 

3. Judgments rendered during the war, by rebel courts; effect of.—Judg- 
ments rendered by the courts of the rebel government of this State, 
during the rebellion, created no liens upon the property of the defend- 
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ants to such judgments, which, in the absence of legislation, can be 
recognized and enforced by the courts of the present State govern- 
ment. 

4. Same.—Such judgments can stand upon no higher grounds than for- 
eign judgments, and constitute mere causes of action, and can only be 
enforced by the law of comity, and in actions brought for that purpose. 
The justice of such judgments may be impeached, and it may be shown 
that they were irregularly or unduly obtained. 

5. ‘* Act to regulate judicial proceedings,” approved Dec. 10,1861; unconsli- 
tutionality of.—The act of the rebel legislature entitled ‘‘ An act to reg- 
ulate judicial proceedings,” approved December 10, 1861, was invalid— 
Ist, because it was in violation of public policy; and 2d, because it 
impaired the obligation of contracts, 

6. Same; no liens created by.—Said act being unconstitutional and void, 
the liens created by it could not be preserved or continued in force by 
subsequent legislation for that purpose. 

7. ‘Act for the protection of bona fide purchasers, for a valuable considera- 

tion,” approved Oct. 10, 1862 ; constitutionality of.—The act entitled “An 

act for the protection of bona fide purchasers for a valuable considera- 
tion,” approved October 10th, 1868, is not in conflict with section 2 of 
article 4 of the constitution of this State, which declares that ‘each 
law shall contain but one subject, which shall be clearly expressed in 
its title ;” nor is it in conflict with part 1, § 10, art. 1, of the constitu- 
tion of the United States, which declares that no State shall pass any 
law impairing the obligation of contracts. 

Lien created by mere act of legislation; has none of the properties of a 
contract.—A lien created by mere act of legislation has none of the ele- 
ments or properties of a contract, and, therefore, may be destroyed by 
an act of legislation. 

9. Chancery, jurisdiction of ; what sale will enjoin.—A court of chancery 
will interpose and prevent a sale under an execution in behalf of a bona 
Jide purchaser of real estate for a valuable consideration, when the pur- 
chase was made after the rendition of the judgment, on which the exe- 
cution was issued, but before the delivery of an execution upon the judg 
ment to the sheriff of the county where the property is situated. 

10. Same.—Such a sale, if permitted to be made, would be a cloud upon 
such purchaser’s title, and as there is no remedy at law to prevent such 
a sale, or to remove the cloud that would thereby be brought upon his 
title, a court of chancery will, on his application, exercise its preventive 
jurisdiction and perpetually enjoin a sale under an execution, in such 
a case, and thereby quiet his title. 


g@ 


AppraL from the Chancery Court of Montgomery. 
Heard before Hon, A. C. FELDER. 


All the facts upon which the decision is based are fully 
set out in the opinion. 
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CuiLton & THoRINGTON, for appellant. 
Warts & Troy, and Joun G. FINLEY, contra. 


(The briefs in this case did not come into the Reporter’s 
hands. | 


PECK, C. J.—1. The bill of complaint does not waive the 
oath of defendant to his answer, as may be done by sec- 
tion 3328 of the Revised Code, nor has it any note in 
writing at the bottom of the bill, as to the particular state- 
ments or interrogatories, by number, which the defendant 
is desired to answer. 

Notwithstanding this omission, the defendant, the appel- 
lant in this court, proceeded to make a full answer, and 
then, at the end of his answer, demurs to the bill, and, with 
other causes of demurrer, assigns the following, to-wit: 
Ist. That the bill contains no equity ; and, 2d, that it does 
not conform to the 10th rule, prescribed for practice in the 
chancery court. 

Afterwards, the defendant moved the court to dismiss 
the bill for want of equity, and to dissolve the injunction 
on the denials of the answer. On the hearing of this 
motion it was overruled, and without any further disposi- 
tion of the demurrer, as far as the record shows, an 
amendment to the answer was agreed upon and filed, and 
then it is stated that the parties submitted the cause for a 
final decree, on an agreed statement of facts. The decree, 
itself, says: ‘‘ This cause is submitted on the bill, answer 
as amended, and on an agreed state of facts.” 

The court decided that the plaintiff, the appellee, was 
entitled to relief, and thereupon perpetuated the injune- 
tion, granted on the filing of the bill, enjoining the defend- 
ant from levying upon or selling the land mentioned and 
described in plaintiff’s bill of complaint. 

From that decree the defendant appeals to this court, ° 
and assigns for errors: Ist. Refusing to dismiss the bill 
for want of equity. 2d. In not sustaining the demurrer to 
the bill. 3d. In the final decree. 4th. Taxing the defend- 
ant with the costs. 

The first point made and argued by appellant is, that 
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there is no note at the bottom of the bill as to the 
particular statements or interrogatories to be answered by 
defendant, as required by the 10th rule of practice in the 
chancery court. 

In the case of Mary E. and Joseph S. Winter vs. Quarles 
and Wilson, adm’rs, at the June term, 1869, it is said a bill 
is demurrable, if it omits the note at the bottom thereof, 
as required by the said rule of practice ; and in the case of 
Mary O’Neal vs. Robinson, decided at the same term, it is 
held that the note at the bottom of a bill is necessary to 
give it completeness, and in the absence of such note a 
decree pro confesso has not the force of evidence against 
the defendant. 

The failure, however, to comply with this rule of prac- 
tice is an amendable error, and on sustaining a demurrer 
for that cause the court should not dismiss the bill, but 
permit the plaintiff to amend on terms. It is a mere error 
of practice, and does not touch the merits or equity of the 
bill, and may be waived by the defendant, by making a 
full answer, and, as in this case, going to a hearing on an 
agreed state of facts, without saying any thing as to the 
defective character of the bill, in omitting the note at the 
foot thereof. 

2. This objection being disposed of, brings us to the 
consideration of the questions arising on the facts agreed 
upon by the parties. 

The bill of compleint is in the nature of a bill quia timet, 
and seeks to enjoin the defendant from levying upon and 
selling certain lands described in the bill, under an execu- 
tion issued on a judgment recovered by defendant in the 
county court of Montgomery county, in September, 1862, 
against one James Porter, for six thousand and odd dol- 
lars. 

The said lands are situated in the new county of Elmore, 
and in that part of it that at the date of said judgment 
formed a part of the county of Autauga. The said Porter, 
when the said judgment was recovered, and for some years 
had been, and then was, seized and possessed of the said 
lands, and so continued seized and possessed thereof, until 
the first day of February, 1866, when he sold and con- 
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veyed the said lands to plaintiff and another person, for 
the sum of nineteen thousand dollars, who went into the 
immediate possession of said lands, under their said pur- 
chase. 





Of this nineteen thousand dollars, ten thousand were 
paid down, and the remainder secured by bills of exchange, 
which were paid at maturity, and before the filing of the 
bill, and before the defendant’s execution was issued and 
delivered to the sheriff of the county in which the said 
lands lie. 

The vendees, at the time of their said purchase, and at 
the time the purchase-money was paid, had no knowledge, 
in fact, of the existence of defendant’s judgment; that 
plaintiff’s co-vendee had sold to him his interest in said 
lands before the filing of his bill, and that nineteen thou- 
sand dollars was the full value of said lands at the time of 
said purchase. 

At the time the bill was filed, the defendant, Martin, was 
proceeding to sell the said lands under an execution issued 
on his said judgment, and would have caused the same to 
be sold if he had not been prevented by the injunction 
granted on the filing of said bill. 

Said Porter, at the time of said sale, was insolvent, and 
generally known to be in failing circumstances, but neither 
of the vendees had any knowledge or information of his 
pecuniary circumstances at the time of said sale to them. 
Porter, on the 4th day of May, 1869, applied for the benefit 
of the bankrupt law, and his assets were of little 
value, and his debts were over ninety-one thousand dol- 
lars. 

The foregoing is the substance of so many of the facts 
agreed upon by the parties, as are necessary to be stated 
to understand the decision we now proceed to make on the 
merits of the case. 

The first question that naturally presents itself on these 
facts, is, as to the character of the purchase made by the 
plaintiff and his co-vendee. Was it made in good faith, 
for valuable consideration, and without notice of the de- 
fendant’s judgment, or of the existence of such circum- 
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stances as were sufficient to put them upon an inquiry, and 
such as the law holds to be equivalent to notice ? 

It is admitted that, in fact, they had no notice of said 
judgment, nor had they any knowledge or information of 
the pecuniary circumstances of the vendor. 

The fact that a party is insolvent, or in failing circum- 
stances, does not prevent him from making a valid sale of 
his property. This will hardly be denied. Such circum- 
stances may, perhaps, in some cases, be sufficient to put a 
prudent man upon inquiry. They, however, at most, only 
raise an inference, that what is generally known may be 
presumed to be known by any particular individual resid- 
ing in the neighborhood; but, an admission that such 
person has, in fact, no knowledge or information on the 
subject, overthrows such a presumption; and it would be 
unreasonable to hold him bound to make inquiries about 
a matter of which he had no information. But, suppose 
the purchasers in this case had a knowledge of these cir- 
cumstances, where naturally would they have gone to learn 
whether any judgments, executions, or mortgages existed, 
that might be supposed to be liens on the lands they 
desired to purchase? Certainly they would have gone to 
the public offices and officers of the county in which the 
owner lived, and where the lands were situated. 

Such an inquiry, in the present case, would no doubt 
have satisfied them that no such liens existed, as the de- 
fendant’s judgment was rendered in a different county, and 
no execution had ever been in the hands of a sheriff of the 
county where the lands lie. Besides, in this case, the pur- 
chase was made at the full value of the property bought, 
and the larger part of the purchase-money was paid down, 
and the remainder in a short time afterwards ; and we hold 
it unreasonable to presume, that an ordinarily prudent man 
would purchase a plantation worth nineteen thousand dol- 
lars, at its full value, and pay the money for it, if he had 
any knowledge or information that the title was defective, — 
or that it was subject to a lien of nearly half of its value. 
It, therefore, seems to us that the objection, that the plain- 
tiff is not a bona fide purchaser for valuable consideration, 
and without notice, is not well taken; but, we hold, that 
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the defendant’s judgment was no lien upon these lands at 
the time of the plaintiff's purchase, as we will now proceed 
to show. 

The courts of the rebel State government, during the 
continuance of the rebellion, probably, would have declared 
in favor of alien, but it is unimportant for us to know 
whether they would,. or would not, as it should have no 
influence upon the decision of this case. At the com- 
mencement of the late rebellion a judgment was no lien 
upon either real or personal property. To obtain a lien 
the plaintiff was required to sue out an execution on his 
judgment, and put it into the hands of the sheriff, and, 
thereupon, a lien was acquired, dating from the receipt of 
the execution by the sheriff. This lien was confined to the 
county in which the execution was so received by the 
sheriff, and continued so long, only, as an execution was 
regularly issued and delivered to the sheriff, without the 
lapse of an entire term.—Old Code, § 2456. 

The rebel general assembly of this State passed an act 
entitled, “An act to regulate judicial proceedings,” approved 
the 10th day of December, 1861, by which judgments were 
declared to be liens on all the property of defendants, 
whether rendered before or after the date of said act. 
Can this act of the rebel general assembly be held by the 
courts, of the present State government, to have created a 
lien on the lands of defendants in judgments, rendered by 
the rebel courts? If not, then defendant’s judgment at 
the date of plaintiff’s purchase was not a lien on the lands 
so purchased, and this, it seems to us, must be decisive of 
the present case; and then, the decree of the chancellor, 
perpetuating the injunction, is without error, and must be 
affirmed. 

We deem it unnecessary to the decision of this case, to 
determine what should be held to be the real character of 
judgments rendered by the courts of the rebel government 
in this State—whether they should be treated as nullities, - 
in cases where they have not been executed, or whether 
they should be considered as having the nature and effect 
of foreign judgments. 

We know the rebel government in this State held the 
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government of the United States, and the governments of 
all the loyal States, to be, as to it, foreign governments, 
and the people of the United States to be alien enemies.— 
See the act of the rebel legislature, approved the 10th day 
of December, 1861, entitled “An act in relation to debts 
due alien enemies.”—Pamphlet Acts, 1861, p. 59. 

By the first section it is enacted, “ that until the legisla- 
ture shall otherwise provide, no suit or other proceeding 
shall be prosecuted to judgment in any of the courts of 
this State, for any debt or money due to an alien enemy of 
the Confederate States of America, on or before the 21st 
day of May, 1861, or at any time since; or to any person 
who has been, is, or shall be engaged in actual hostility to 
said Confederate States ; or who in any manner has given, 
is giving, or shall give, aid and comfort to the enemy en- 
gaged in war with said Confederate States.” 

There is no mistaking or misapprehending the meaning 
of this language. 

We thus see the rebel government in this State held and 
declared the government of the United States, and the 
governments of the loyal States, to be foreign govern- 
ments, and the people thereof to be alien enemies ; conse- 
quently, applying the rule thus laid down for its own 
government, no just complaint can be made by treating it, 
and all the cther rebel governments in confederacy with it, 
as foreign governments, and the judgments of their courts 
as foreign judgments, though we do not hold them in any 
proper sense to be foreign governments, or their judg- 
ments foreign judgments ; accurately speaking, they were 
not foreign governments, nor were the judgments of their 
courts foreign judgments. 

In the case of Chisholm, Comptroller, v. Coleman, decided 
at the January term, 1869, we admitted they were govern- 


, ments that had the possession of the territory, and had in 


their power the lives, liberties, and property of the people, 
within their borders, but that they were rebel governments, 
and nothing more—governments in hostility to, and not 
parts of, the government of the United States. 
Treating them, however, as foreign governments, and the 
28 
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judgments of their courts as foreign judgments—and, cer. 
tainly, this is the best that can be said for them—what, 
then, is the character and legal effect of such judgments? 
and can they be enforced, by the courts of the present law- 
ful government of this State—and, if so, by what law? 

Chancellor Kent, speaking of foreign judgments, says, 
“no sovereign is obliged to execute within his dominion, a 
sentence rendered out of it; and if execution be sought 
by suit upon the judgment, or otherwise, he is at liberty, 
in his courts of justice, to examine into the merits of such 
judgment ; for the effect to be given to a foreign judgment, 
is altogether a matter of comity, in cases where it is not 
regulated by treaty.” 

Thus, it is perceived, that a foreign judgment, accurately 
speaking, can only be enforced, in another jurisdiction or 
State, by the law of comity, in which the merits of such 
judgment may be inquired into—in other words, it consti- 
tutes a cause of action merely, that may be prosecuted in 
the courts of such other State, as a matter of grace, and 
not of right. It has, and can have, no lien upon the prop- 
erty of the defendant, in such judgment, out of the juris- 
diction or State in which it was rendered. 

But, suppose it be conceded, that the foregoing is a mis- 
taken view of this question—which we by no means admit— 
and we go back to the consideration of the said act of the 
rebel legislature, entitled “ An act to regulate judicial pro- 
ceedings,” approved the 10th day of December, 1861, which, 
it is insisted, created a lien on the lands described in the 
bill of complaint, in favor of the defendant's judgment; 
can that act be upheld as a valid law? If its purpose was, 
to give aid and encouragement to the rebellion then pre- 
vailing, it was void on the score of public policy. If its 
provisions impaired the obligation of contracts, it was in 
conflict with the constitution of the United States, and void 
for that reason. 

We are unable to perceive how that act can be read, by 
any candid and unprejudiced mind, without seeing its ille- 
gal and unlawful objects and purposes, plainly written on 
the face of every section, and almost every paragraph of 
the same. 
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~ A rebellion had been inaugurated and boldly entered 
upon, without any just appreciation of the dangers and 
difficulties, to be encountered. 

Those who had been mainly instrumental in promoting 
it, seem to have been ignorant, even to infatuation, of the 
strength of the government, and character of the people, 
they were setting at defiance, and endeavoring to destroy. 

They had vainly persuaded themselves, that no real phy- 
sical opposition would be interposed to prevent the accom- 
plishment of their unlawful and criminal designs, and if 
there should be, it was confidently believed it would be fee- 
ble in its efforts, and of short duration. 

Never had a people beguiled or deceived themselves into 
a greater error, or a more serious mistake. 

Scarcely, however, had a year elapsed, before their eyes 
began to be opened to the magnitude of the dangers to 
which they were soon to be exposed, and the difficulties in 
providing the means of carrying on and prosecuting the 
stupendous war they had so unwisely provoked and 
brought upon themselves and their country ; and which, in 
the end, was to overwhelm them by defeat and disaster. 

The great, and, perhaps, the greatest necessity and press- 
ing need that began to stare them in the face, was the want 
of money. 

In the beginning, if war should be the result of their 
mad schemes, they had confidently relied upon the great 
staple and production of the country to supply their wants 
and give them, in abundance, the very sinews of war— 
money, without which, no war of any magnitude was ever 
successfully prosecuted. 

Cotton, they thought, was king, and that the world could 
not live without it; and that they were the only people 
on the globe that could produce and supply this all im- 
portant and indispensable article, without which, not only 
the United States, but all the commercial nations of Europe, 
would be brought to bankruptcy or starvation. 

This was the source of all the vain hopes of interposi- 
tion and recognition, on the part of England and France, 
with which the people were so often, and so successfully, 
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deluded during the progress and continuance of the re. 
bellion. 

But king cotton proved a great humbug. The block- 
ade, as it were, successfully shut him up, and imprisoned 
him, in the midst of his own subjects, and thereby all their 

-anxious hopes and expectations were disappointed and 
blasted. Then it was that other expedients became neces- 
sary to raise the money needed, and which it was found 
could not be realized from cotton and the other great pro- 
ducts, rice and tobacco, almost exclusively grown on sonth- 
ern soil. 

For the purpose of raising money, Confederate and State 
bonds, and treasury-notes, were issued. To give them cur- 
rency and credit, and to enforce their circulation among 
the people, the said act of the 10th of December, 1861, and 
other like acts, were passed. For an instance, we may refer 
to the act entitled “ An act to authorize executors, adminis- 
trators, guardians and trustees, to make loans to the Con- 
federate States, and to purchase and receive in payment 
of debts due them, bonds and treasury-notes of the Con- 
federate States, or of the State of Alabama, and coupons 
which are due on bonds of the Confederate States, and of 
said State,” approved the Jth of November, 1861.— Pamph. 
Acts 1861, p. 53. 

This latter act has already been pronounced unconsti- 
tutional and void by this court, in the case of Hoffman »v. 
Boon & Booth, at the June term, 1869, and by the case of 
Houston, Guardian, v. Deloach, decided at the same term. 

By this act, hundreds, nay, thousands of helpless wid- 
ows and orphans have been unlawfully, and, in a moral 
sense, criminally, reduced from plenty if not from affluence, 
to want and almost beggary. 

Those who were chiefly instrumental in the passage of 
this and other like acts—many of them no doubt—now look 
upon their work, so productive of misery and suffering to 
the innocent and helpless, with deep regret, if not with 
remorse. 

These acts, passed at a period of violent excitement, al- 
most amounting to frenzy and madness, are the legitimate 
fruits of treason and rebellion. How truly hath the 
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prophet declared, that “rebellion is as the sin of witch- 
craft.” 

It is only necessary to look into the said act of the 10th 
of December, 1861, to see that both the charges made 
against it are true, to-wit, that it was in violation of public 
policy, and unconstitutional because it impaired the obli- 
gation of contracts. 

The first section claimed to give a lien upon all the prop- 
erty of defendants to judgments rendered either before or 
after its passage. 

The second section declared such liens destroyed, if the 
plaintiffs in such judgments refused to receive of defend- 
ants, when tendered, bonds or treasury-notes of the Con- 
federate States, or of this State, at their par value, in pay- 
ment of their judgments. 

What was such a lien worth, if the defendant might de- 
stroy it at any time, by offering to pay the plaintiff his 
debt in worthless currency ? 

The fourth section enacted, that any execution upon any 
judgment or decree for the payment of money, in the 
hands of any officer for collection at the date of said act, 
if the plaintiff, in writing thereon, would direct the officer 
to receive in payment of the interest and cost due thereon, 
current bank-notes, or treasury-notes of the Confederate 
States or of this State, at their par value, the officer should 
proceed to collect the interest and cost, and then return 
the execution, stayed by operation of law. If the plaintiff 
refused to give such direction, the execution was to be re- 

turned, stayed by operation of law; and in that case, no 
other execution could be issued until the expiration of one 
year from the date of the ratification of a treaty of peace 
between the Confederate States and the United States, 

The fifth section provided that no execution should be 
issued upon any such existing judgment or decree, nor 
upon any judgment or decree that might be thereafter ren- 
dered, without the writien consent of the defendant, until after 
the expiration of one year from the date of the ratification 
of a treaty of peace between the Confederate States and 
the United States, except in attachment cases, and for the 
interest and costs due upon such judgment or decree, and 
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as thereinafter provided, in certain specified cases, to-wit: 
if the plaintiff in any judgment or decree should make affi- 
davit, that the defendant in such judgment or decree was 
about to remove his property out of the State; or was 
about to dispose of his property fraudulently ; or was about 
to dispose of his property so as to defeat the lien of the 
judgment or decree, then the plaintiff, by giving bond, 
payable to the judgment debtor, with at least two good 
sureties, in double the amount of the debt, conditioned ag 
in attachment cases, might have an execution as though 
said act had not been passed. 

The seventh saction enacted, that if it should be made 
to appear to the court, in any suit or proceeding com- 
menced after the approval of said act, upon any contract 
for the payment of money, that before the commencement 
of such suit or proceeding, the defendant or his personal 
representative had tendered payment of the debt, or of the 
interest due on the contract, in bonds or treasury-notes of 
this State or of the Confederate States, or in current bauk- 
notes, and the plaintiff had refused to receive them at their 
par value, the court was required to continue the case for 
three terms, exclusive of the term at which the suit was 
commenced ; and then, when judgment was rendered, the 
plaintiff was to be taxed with the costs. 

The thirteenth section prevented sales under deeds of 
trust or mortgages, except on conditions not embraced in 
the deeds themselves, and utterly inconsistent with and 
repugnant to the plain stipulations of the parties, as ren- 
dered such securities, substantially, worthless. If such 
deeds gave the trustee or mortgagee an express power to 
sell, no sale could be made, without the consent of the 
maker or makers thereof, until after the expiration of one 
year from the date of the ratification of a treaty of peace 
between the Confederate States and the United States, ex- 
cept under a decree of a court of chancery, or under exe- 
cution upon a judgment at law, upon the debt secured by 
the conveyance, unless the trustee or mortgagee had ac- 
tual possession of the property conveyed ; and if it should 
be made to appear to the court, in any suit either at law 
or in equity, to enforce the payment of the debt secured 
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by any such conveyance, that, before the commencement 
of the suit, the makers or their personal representatives had 
offered to pay the debt, or the interest due thereon, either 
in coin, current bank-notes, or treasury-notes of the Con- 
federate States or of this State, and the holder of the debt 
had refused to accept the offer, then the court should con- 
tinue the cause from term to term, for three terms exclusive 
of the term at which the suit was commenced; and when 
a judgment or decree should be rendered in the cause, the 
plaintiff should be taxed with the costs, 

The nineteenth section, known as the suggestion section, 
permitted a defendant, where a levy had been made under 
any execution, to have the sale prevented and the execu- 
tion returned, by delivering to the officer a written sugges- 
tion, that there was some irregularity or illegality in the 
execution, or in its issue, or in the proceedings under it, 
without even stating in what the irregularity or illegality 
consisted, or making any affidavit or oath that the said 
suggestion was true. 

Without noticing the other sections of this strange and 
astounding act, it is enough to say, they are appropriate 
parts of a desperate system to enforce the circulation and 
give credit to the bonds and treasury-notes of the Confeder- 
ate States, and of this State, and thereby to aid and sustain 
the rebellion. No language, it seems to us, is competent 
to set forth properly the strange and wonderful character 
of this law, and we will not do so absurd a thing as to 
make an argument, or cite authorities, to prove its invalid- 
ity and unconstitutionality. 

It may be conceded that the first section of this act, by 
itself, would have been free from legal objection if passed 
by a lawful legislative body, but, it is manifest, that section, 
separated from the other provisions of the act, would never 
have been passed. It was no doubt made a part thereof 
as a sort of compensation for the injuries and wrongs done 
to creditors by other sections of this law, and, conse- 
quently, the entire act must fall together ; the whole of it 
being infected alike with the same unlawful purposes. 

In the case of Ashurst vs. Phillips, Ex’r, at the June 
term, 1869, the 19th section of this act is declared uncon- 
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stitutional and void, as impairing the obligation of con- 
tracts, and Judge Peters, in his opinion denying a rehearing 
in the case of Ray vs. Thompson, decided at the January 
term, 18.9, declares the whole act tainted with the same 
illegal and unconstitutional purpose ; this, he says, would 
make it utterly void, were it not otherwise wholly without 
any legal force as a law. 

If authorities outside of what appears on the face of 
said act itself, be necessary to sustain this opinion, they 
will be found in the cases of Bronson v. Kinzie, et al., 
(1 How. 311,) and McCracken v. Hayward, (2 How. 608,) 
and other cases in the same court, before and after these 
two. ; 

The main objection to this act being its unconstitution- 
ality, it could not be helped or made valid by after legisla- 
tion ; therefore, the liens alleged to have been given to 
judgments by the first section thereof, were not, and could 
not be preserved and continued by the ordinance No. 5, of 
the convention of 1865, nor by the proviso to section nine, 
of the act of the 20th February, 1866, also entitled, “An 
act to regulate judicial proceedings,” even if said ordi- 
nance and said act, or either of them, can be regarded by 
this court as having any validity, which we do not now 
either decide or admit, nor are said acts embraced within 
the purview and meaning of the act of the 29th July, 1869, 
entitled “An act to continue in force certain laws.”— 
Pamphlet Acts, 1869, p. 7. 

That act embraces only such laws contained in the Re- 
vised Code, as are not in conflict “with the constitution of’ 
the United States, or the constitution of this State.” 

We think that act was only intended to remove the 
doubts that existed as to the validity of the laws contained 
in the Revised Code, that had been passed by the legisla- 
tive authority of the government inaugurated by Governor 
Parsons, under the power given to him by the President, 
without the consent or sanction of Congress. We, there- 
fore, decide that the defendant’s judgment is not, and 
never was a lien upon the lands described in the plaintiff's 
bill of complaint, that can be recognized or enforced in 
the courts of the present State government, 
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This opinion might well stop here without going further, 
but as the plaintiff contends that admitting the said act of 
the 10th of December, 1861, legally gave to judgments, 
then rendered and afterwards to be rendered, liens upon 
the lands of defendants, and that such liens were continued 
and preserved by subsequent legislation, that such liens 
were created by the mere act of the law, and not by the 
contract of the parties, and therefore might be, and were 
taken away and declared null and void by the act of the 
10th of Gctober, 1868, entitled “An act for the protection 
of bona fide purchasers for valuable consideration.” 

On the other hand, it is objected by the defendant, that 
said last named act is in conflict with both the constitution 


‘of this State and of the United States, and therefore null 


and void. 

Ist. It is alleged to be in conflict with the 2d section, 
article 4th, of the constitution of this State, which declares 
that “each law shall contain but one subject, which shall be 
clearly expressed in its title.” 2d. That it impairs the obli- 
gation of contracts, and so is in violation of article 1, 
section 10, part 1, of the constitution of the United States. 

As it is important to quiet titles, and to prevent useless 
litigation, that the validity of this act should not be left in 
doubt, and as the question fairly arises on the record, and 
has been argued by counsel, and pressed upon the consid- 
eration of the court, we will proceed to settle it at this 
time. 

Ist. The object of the act is to protect bona fide pur- 
chasers for valuable consideration ; this is but one subject, 
and is clearly expressed in the title. The mode and the 
manner, and also the means, to be employed to accomplish 
this purpose, must necessarily be left to the wisdom and 
discretion of the legislature. 

If the amendment or repeal of one, or many laws, were 
necessary to effect that purpose, there can be no objection 
that this is accomplished in a single act, with an appropri- 
ate title; that is precisely what is done by this law, and 
nothing more. After reciting the first section of the said 
act, of the 10th December, 1861, entitled “An act to regu- 
late judicial proceedings,” and certain parts of the several 
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acts having reference to the same subject, and sections 
2876 and 2877 of the Revised Code, which are taken from 
said acts, it declares they shall be amended, as follows, to- 
wit: “That all the liens of judgments, created and 
preserved by the said acts, and sections of acts, or of the 
said Code, be, and the same are hereby declared to be, 
null and void, as against purchasers in good faith, for val- 
uable consideration, in the following cases.” It then pro-- 
ceeds to name the several classes of cases in which such 
purchasers shall be protected. The first class is thus 
stated: “ When the purchase was made, before the deliv- 
ery of an execution, upon the judgment, to the sheriff of 
the county where the property was situated.”’ 

This class clearly embraces the plaintiff's case. The 
defendant’s judgment was rendered in the county court of 
Montgomery county, in the year 1862. The plaintiff's 
purchase was made on the Ist day of February, 1866, and 
the lands so purchased are in the present county of 
Elmore, and in that part of it, that at the date of defend- 
ant’s judgment, formed a part of the county of Autauga. 
No execution on this judgment was delivered to the sheriff 
of the county, where the said lands are situated, until long 
after the sale made to the plaintiff, by the defendant in 
said judgment. 

Now, for an example of a law, employing many ways 
and means to accomplish its objects, under a simple title 
appropriate to the subject, take the act entitled “An act to 
establish revenue laws for the State of Alabama.” Under 
this title we have a law having reference not only to a gen- 
eral plan of taxation, embracing the levy and collection of 
taxes on property itself, but also the whole system of rais- 
ing revenue from licenses on divers occupations, callings 
and professions, together with the election, powers, duties 
and compensation of the several officers and employees to 
be engaged in the business, as well as the penalties, and 
the mode and manner in which they are to be inflicted 
upon parties guilty of neglects or violations of duty ; all 
which are appropriate to the attainment of the purposes 
of the one subject, the raising of the revenue for the uses 
of the State. This law, so far as we know, has never been 
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thought to be unconstitutional, as containing more than 
one subject not clearly expressed in its title. So the law, 
the validity of which we are considering, has a single sub- 
ject, but its full accomplishment required the amendment 
or repeal of several laws and parts of laws, referred to and 
named in the body of the act, all being necessary to effect 
the purpose of the legislature, and all having reference to 
the same subject—the protection of bona fide purchasers 
for valuable consideration ; and it seems to us, not only 
competent, but almost necessary to the completeness of 
the work, that they should all be embraced in the same 
act. 

2d. It is argued that this act, by destroying the alleged 
lien of defendant’s judgment, thereby impairs its obliga- 
tion as a contract. In the first place, we have seen that 
said judgment is not and never was a lien upon the lands 
described in the plaintiff's bill of complaint. But if it 
ever was a lien on these lands, it was a lien created not by 
the act or contract of the parties, but by an act of legisla- 
tion. 

It is too well settled in this State, to be now called in 
question, that a lien given by legislatiun, may be taken 
away by legislation, without in any wise interfering with 
or impairing the obligation of contracts.—Ray v. Thomp- 
son, supra ; Watson v. Simpson, 5 Ala. 233; and Fitzpat- 
rick et al. v. B. & W. Edgar, same vol., 499-503 ; Iverson 
v. Shorter, 9 Ala. 713; Beck v. Burnett, 22 Ala. 822; Bug- 
bee v. Howard, 32 Ala. 713, and Curry v. Sanders, 35 Ala. 
280. We decide, therefore, that the objections to this act 
are without foundation—that it is not in conflict with either 
the constitution of this State, or of the United States. 

The defendant makes another question on this record, 
which, if well made, will defeat the plaintiff’s right to relief 
in this case, although all the other questions are decided 
in his favor. We will dispose of this question, and then 
close this opinion. ; 

The defendant claims and insists, that “he has a right 
to sell such title as the law devotes to the satisfaction of 
his demand, so that the purchaser may have the benefit of 
testing at law the validity and superiority of title, which 
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the court of chancery can not, or ought not to undertake 
to try.” In other words, we understand the defendant, by 
this, to insist that a court of chancery should not interfere 
to prevent a sale of the lands under his executicn, but per- 
mit the sale to be made, that the purchaser might have an 
opportunity to try the validity of his title, so acquired, in 
an action at law. 

We are not advised that a court of chancery has ever 
declined to exercise its jurisdiction, for protective and pre- 
ventive justice, for such a purpose. 

To do so in this case, would leave the plaintiff exposed 
to the inconvenience and the injury that would necessarily 
follow, by having a doubt or cloud brought upon his title, 
without having the power to have it removed, by a trial 
at law; for being in possession, he could bring no action 
at law to try the title himself—and the purchaser might 
either neglect or refuse to do so, waiting, it might be, for 
time to obscure the plaintiff’s title, or till the evidence nec- 
essary to a successful defense might be lost, by the death of 
witnesses, or in some other way, or incapable of being fully 
and clearly made out, and in the mean while, the cloud 
upon the plaintiff's title, would render the land of compar- 
atively little value in the market; for it is certain, no pru- 
dent man would be willing to purchase it at its fair value, 
while a third person was in possessivn of a sheriff’s deed, 
and claiming title to the premises, under and by virtue of 
the same. 

There are cases where a chancellor may refuse to inter- 
fere, and leave a party to his remedy at law, as, where a 
claim is set up, under a deed or title, void on its face.— 
2 Story’s Eq. $$ 700, 702, and 701. But this is not such a 
ease. Here the plaintiff has no remedy at law, to either 
prevent a sale, under the defendant’s execution, or after a 
sale, to remove the cloud that would, thereby, be brought 
upon his title. The sheriff’s deed would show no evidence 
of invalidity on its face. His only remedy, therefore, is in 
equity, where he can have the benefit of that preventive 
justice, that can only be had in a court of chancery. 

A chancellor is as competent as a common law judge 
and jury to determine, for the purposes of this case, the 
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questions of lien, set up by the defendant, and, when set- 
tled, to quiet the plaintiff’s title, by a perpetual injunction. 
That is what has been done by the chancellor in this case, 
and, we think, without error.— Downing et al. v. Mann et al, 
January term, 1569. 

Let the decree of the chancellor be affirmed at the costs 


of the appellant. 





TURNER vs. TURNER. 


[BILL IN EQUITY FOR DIVORCE ON THE GROUNDS OF CRUELTY AND ADULTERY, 
AND FOR GENERAL RELIEF. ] 


1. Decree for divorce, assignments of error in relation to; when will be 
stricken out im this court.—Assignments of error which question the 
validity of a decree for divorce from the bonds of matrimony, will not 
be heard upon appeal to this court, unless the appeal has been taken 
within three months from the date of the enrollment of such decree ; 
but upon motion in this court such assignments will be stricken out.— 
Const. of Ala, 1867, Art. 5, § 30. 

2. Decree, enrollment of ; date of, how fixed. —The date of the enrollment 
of the decree for divorce in such a case, is the date of the decree as 
recorded in the minutes of the court by the register.—Revised Code, 
§§ 641, 725, cl. 4. 

3. Husband, demicil of ; when not domicil of wife; what change of, will 
not deprive wife of.—The wife remaining in this State, after the husband 
has removed to another State, is not to be deprived ot the right to sue 
the husband, in the court of her domicil, for divorce and alimony, 
though he may be domiciled in the State of his new home. 

4. Condonation, always conditional.—Condonation is always conditional. 
A renewal of the acts complained of by the wife, is such a revival of the 
acts condoned as will justify a divorce for the same. 

5. Cruelty ; what acts of sufficient to authorize divorce.—Striking the wife 
in the face, choking her, and pulling her hair, by the husband, are such 
acts of cruelty as will authorize a divorce in this State. 

6. Decree for divorce in favor of husband, by court of another State; when 
no bar to jurisdiction of court to decree relief in suit for divorce by the wife 
in this State, against the husband.—A suit for divorce, commenced by 
the wife in the courts of this State, whois herself resident in this State 
at the time she sues, is not to be affected by another suit, subsequently 
commenced by the husband, for a divorce against her in the courts of 
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another State, to which he has removed, and to which the wife did not 
accompany him, and to which suit the wife was not a party, except by 
publication, although the husband’s suit may be terminated by a dectee 
in his favor against the wife, before her suit against him is terminated 
here. The jurisdiction of the court of this State, having attached in 
favor of the wife here, it will continue to be entertained, until its pow- 
ers are fully enforced in her favor, regardless of the decree in favor of 
the husband rendered by the court of such other State. 

7. Alimony, amount of ; what not excessive.—A permanent allowance to the 
wife, on a decree for divorce, of the sum of $30,000, is not too liberal 
when it appears that there are no children by the marriage, and but 
three children by a former marriage, who are each sufficiently well pro- 
vided for, and that the estate of the husband is worth $100,000. 

8. Alimony pendente lite; what not too large.—An allowance to the wife 
pending a suit for divorce in her favor of $800, is not excessive when it 
appears that the husband’s estate is worth $100,000. 

9. Solicitors of wife, fees of ; when allowance of, may be made out of estate 
of husband.—In a suit for divorce, in favor of the wife, on the grounds 
of cruelty and adultery, if it appears that she has no separate property 
of her own, the wife wiil be allowed reasonable counsel fees out of the 
husband's estate, for services actually performed. 

10. Voluntary gift or conteyance ; when will be declared void.—A voluntary 
conveyance or gift of property made by the father to a son, after the 
father has been sued for divorce and for permanent alimony, on the 
grounds of cruelty and adultery, will be declared void when it appears 
that such conveyance or gift was made to defeat the rights of the wife, 
and when the son had been properly made @ party to the suit for 
divorce. 





































AppraL from the Chancery Court of Talladega. 
Heard before Hon. B. B. McCraw. 


The original bill was filed in this cause in the chancery 
court of Talladega, on the 2d of December, 1867, by the 
appellee, Ann G. Turner, againat her husband, Matthew 
Turner, and his son, E. C. Turner. The bill prays for a 
divorce a mensa et thoro from the defendant, Matthew Turner, 
on the ground of adultery, cruelty, abandonment, &c., for 
alimony pendente lite, and for permanent alimony and for 
general relief. The complainant also charged that E. C. 
Turner, the son and agent of Matthew Turner, by his in- 
structions and by virtue of a power of attorney from said 
Matthew Turner, is rapidly selling or removing from the 
State the property of Matthew Turner, in order to defeat 
the effect of any decree for alimony which might be ren- 
dered in her favor, and really to leave her without support, 
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and prayed that both defendants be enjoined from removy- 
ing or selling any of the property of said Matthew Turner 
until the further order of the court, or until her proper 
allowance or alimony is secured to her, and also that alien 
be declared upon the real and personal estate of defend- 
ant, Matthew Turner, for raising such sum of money, &c., 
and for general relief. Upon bond being given, injunction 
was issued as prayed for. 

The marriage took place in 1853, at which time and up 
to the 27th of September, 1867, both complainant and 
defendants had resided in Talladega county, in this State, 
and complainant still resides therein. 

Service was effected on E. C. Turner on the 23d Decem- 
ber, 1867, and on the 2d of January, 1868, he filed his 
answer, denying all the material allegations of the bill as 
far as related to himself, and denying, as far as he had 
knowledge, the charge of adultery, cruelty, &c., against 
the defendant, Matthew Turner. He also demurred to the 
bill for want of equity and for multifariousness, and sets 
up condonation as to the adultery charged against defend- 
ant, Matthew Turner. 

At the date of the filing of the bill, Matthew Turner 
was absent from the State, he having left on the 27th day 
of September, 1867. Previous to this, he had proposed to 
his wife (complainant,) to go to Kentucky to spend the 
summer, to which she agreed, if he would promise to be 
kind to her and not to abandon her ; but to this proposi- 
tion he was always silent. Some time before he left, he 
asked, and tried to induce complainant to sign away her 
dower in most of his real estate, which he proposed to give 
off to his children, by former marriages, in trust for his 
grand-children. Upon her refusal to do this, he made 
conveyances of the property as aforesaid; but, as he 
alleged, only after the refusal of complainant to accept 
any offer he had made for a settlement of property on her. 
After this he informed complainant that he had changed 
his mind, and was only going to look at the country. He 
afterwards left the State for Indiana. On the 17th of 
September, before leaving, and before his preparations for 
the trip were all complete, he went to complainant, bring- 
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ing witnesses with him, and, without telling her where he 
was going, asked her if she was going with him. “Com- 
plainant, when this was proposed before, had several timeg 
told him that she would go with him if he would only 
promise faithfully not to treat her harshly, as he acknowl- 
edged had been the case in the past, and not to abandon 
her. Before this request, complainant had been made 
aware, by a letter which came into her hands, that Mat- 
thew Turner had advised with attorneys as to what was 
necessary to get a divorce, and as to which was the better 
State, Indiana or Kentucky ; and, also, of the form of the 
question in which he was to ask complainant to go with 
him, in order, if she did not do sv, to prove abandonment. 
When complainant heard this very form of words asked 
her, she was grieved and afraid, and she again told him if 
he would only promise not to be harsh to her, and not to 
abandon her, she would go. But to this inquiry he 
remained silent, and on again asking complainant if she 
would go, she answered: ‘I’m afraid! I don’t know what 
to do.’ The defendant then turned to his witnesses and 
said: ‘ You hear her say she won’t go!’ and then bid her 
farewell.” [The opinion sets out the main evidence in 
relation to the place, and bona fides of defendant’s residence 
after leaving in September. | 

The original bill, filed by complainant, set forth that the 
defendant, Matthew Turner, had left the State, and at that 
time was a resident of the State of Indiana, and prayed 
for an order of publication. Soon after this Matthew 
Turner returned to this State, and after several summons 
had been returned “not found,” on oath of complainant 
that he was secreting himself and avoiding service of pro- 
cess, an attachment was ordered to issue. Service was 
aceordingly effected on him, February 14th, 1868. 

At the February term, 1868, leave was granted complain- 
ant to amend her bill by striking out the words a mensa e 
thoro, and inserting instead thereof a vinculo matrimonii; 
which was accordingly done. On 3d April, 1868, Matthew 
Turner filed his answer to the original and amended bills, 
denying all the material allegations, except the adultery 
charged with the negro woman Sally, as to which he sets 
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up condonation, &c. [The facts in relation to this part of 
the case are fully set out in the opinion.) He admits 
making the voluntary conveyances in 1867, as charged by 
complainant, to his children, in trust for his grand- 
children ; but avers that this was only done after repeated 
rejection by complainant of offers made by him of a suit- 
able settlement on her, and after a refusal on her part to 
make any proposition as to what she would consider a 
suitable provision for her ; that this was not done for the 
purpose of leaving her without a support, and that he is 
still willing to make suitable provision for her. He sets 
up condonation and the plea of the statute of limitations 
as to all the charges, and demurs to the bill for want of 
equity and multifariousness. 

After this, several interlocutory orders and decrees for 
alimony pendente lite were made, and the cause continued 
until the February term, 1869. After this, leave was 
granted defendant, Matthew Turner, to file an amended an- 
swer to the original bill. The amended answer sets up, 
that “since the original bill in this cause, and the institu- 
tion of this suit, to-wit, on or about the 30th day of Janu- 
ary, 1869, the contract of marriage, and the bonds of mat- 
rimony then and before that time existing, were duly, legally 
and finally dissolved, by a legal, valid decree and judgment 
of the ‘court of common pleas of lloyd county, in the State 
of Indiana; that said court was a legally organized court 
of record of said county and State, and ‘invested with 
general jurisdiction within the territorial limits of Indiana,’ 
and with plenary powers, jurisdiction, &c., within the limits 
of said State of Indiana; and that said court had jurisdiction 
to render said decree, which is still of force and unreversed ; 
that at the time of the institution of the suit and the ren- 
dition of the said judgment and decree, ‘he was, and had 
been for more than twelve months before, a ‘ bona fide’ res- 
ident citizen of said county of Floyd, State of Indiana ;’ 
that the rendition of said decree is a full and complete 
answer and bar to the matters and things set up and com-- 
plained of, and to the relief sought.” 

Attached to this answer, is a certified transcript of all 
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the proceedings in said divorce suit in the court of common 
pleas of Floyd county, Indiana. From this it appears that 
Matthew Turner, by his attorneys, filed his petition for di- 
vorce on the 28th of September, 1868, alleging that he had 
married Ann G. Turner in 1853, and lived with her as hig 
wife until September, 1867, “during all of which time he 
had been a faithful, kind and affectionate husband, and 
that in September, 1867, the defendant, without any just 
cause or provocation, abandoned the plaintiff, and has ever 
since refused and still refuses to live with him as her hus- 
band, nor is there any reasonable probability that they will 
become reconciled, or will ever live together again as hus- 
band and wife; wherefore, the plaintiff demands judgment 
that he may be divorced, &c., and for other relief.” Affi- 
davit was made by G. V. Hawk, Turner’s attorney, that 
Ann G. Turner was a non-resident of the State of Indiana, 
without stating where she resided, or that her residence 
was unknown ; and thereupon, publication was ordered for 
thirty days in the “ New Albany Weekly Ledger,” a paper 
of general circulation published in said county and State. 
On January 30th, 1869, the court rendered a decree, which, 
after stating the appearance of the plaintiff and the default 
of the defendant ; that publication in the New Albany Ledger 
had been duly proved, adjudges that complaint be taken 
as confessed against the defendant; “ thereupon came R. 
J. Shaw, who defends on behalf of the State, and by con- 
sent plaintiff’s depositions on file are published, and this 
action is submitted to the court for trial, and the court, 
after hearing the proofs, finds that the material allegations 
of the complaint are true, and that plaintiff is entitled to 
relief as therein prayed for. It is, therefore, considered 
by the court, that the marriage contract heretofore entered 
into, and now subsisting between said Matthew Turner and 
Ann G. Turner, be and the same is henceforth finally, fully 
and completely dissolved, and the parties, and each of 
them, are freed from all the obligations thereof, at the costs 
of the plaintiff.” 

The laws of Indiana, in regard to divorces, are also made 
an exhibit to the answer. By the act approved May 13th, 
1852, section 7 thereof, “ abandonment for one year, or for 
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a less period, if the court shall be satisfied that reconcilia- 
tion is improbable,” is made a ground for granting a di- 
vorce. Clause / of section 7, which, after naming causes 
for divorce, gives an additional ground, to-wit: “Any other 
cause for which the court shall deem it proper that a di- 
vorce should be granted.” By the act of March 4th, 1859, 
amendatory of the laws in relation to divorces, it is en- 
acted, that “ divorces may be decreed by the circuit courts 
of this State on petition filed by any person who, at the 
time of the filing of such petition, shall have been a bona 
fide resident of the State one year previous to the filing of 
the same, and a resident of the county at the time of filing 
such petition, which bona fide residence shall be duly proven 
by such petitioner to the satisfaction of the court trying 
the same.” By the same act it is enacted, that divorces 
can not be granted for abandonment for less period than 
one year. 

At the August term, 1869, the cause was submitted for 
final decree, on original and amended bills, answers and 
exhibits, and the testimony. 

On the part of the complainant, twenty-four witnesses 
were examined, and fifteen witnesses on the part of respond- 
ents. The depositions of these witnesses are very volumi- 
nous, and it is impossible for the reporter to set out even 
an abstract of the testimony, without cumbering the report 


‘ with a mass of evidence entirely unnecessary to an under- 


standing of the points decided. The weight of the testi- 
mony abundantly sustains the charges of cruelty, adultery, 
&e. [The opinion sets out the evidence as to the condition 
in life of defendant, the amount of his estate, and the main 
features of the case. | 

The final decree was rendered on the 14th of August, 
1869, and ordered to be enrolled as of that date. It de- 
crees, among other things, a divorcee in favor of complain- 
ant from the bonds of matrimony with defendant, Matthew 
Turner ; decrees an allowance of $800 for alimony pendente 
lite, heretofore decreed by the court, and not paid. and the. 
sum of $30,000 as permanent alimony to complainant, “to 
be hers in absolute right, and when puid, to be in lieu of 
dower and distribution in his estate.” It further decreed 
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that all the property conveyed by the defendant, Matthew 
C. Turner, to E. C. Turner, in this State, since the 1st day 
of January, 1869, by voluntary conveyance, is declared sub- 
ject in his hands to the satisfaction of this decree. It was 
further decreed, that both defendants be enjoined from 
removing from the State, or otherwise disposing of the 
property of Matthew Turner, in this State, until the decree 
is complied with. It was further decreed, that complain- 
ant have leave to file a supplemental bill, against such per- 
sons as she may be advised, to reach and condemn to the 
satisfaction of the decree, any property of Matthew Turner, 
and any property that he owned on Ist January, 1869, and 
which he conveyed to voluntary donees. 

On the 27th of November, 1869, the defendants appealed, 
and now make fourteen assignments of error, the following, 
among others : 

lst. The court erred in the decree rendered. 

2d. The court erred in rendering a decree for divorce 
from the bonds of matrimony in favor of complainant, 
against defendant, Matthew Turner. 

3d. The court erred in decreeing that Matthew Turner 
pay complainant the sum of $30,000 for permanent sup- 
port and maintenance, “ to be hers in absolute right.” 

4th. That the court erred in decreeing an injunction 
against defendants to prevent their removing or disposing 
of the property of Matthew Turner until the decree was 
complied with. 

5th. That the court erred in decreeing all the property 
conveyed by Matthew Turner to E. C. Turner, in this State, 
since January, 1869, by voluntary conveyance, subject to 
the satisfaction of the decree, &c. 

6th. That the court erred in allowing $800 pendente lite. 

The motion of appellee, in relation to striking out the 
assignments of error relating to the decree for divorce, is 
fully set out in the opinion. 


BraprorD, WHITE & Rick, for appellants. 
Moraan & Laps.ey, for appellee. 


PETERS, J.—The bill in this case was filed by the wife 
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against the husband, in the chancery court of Talladega 
county, in the eastern chancery division of this State. 
The suit was commenced on the 2d day of December, 1867. 
The causes alleged for the divorce are adultery, and cruelty 
by the husband to the wife. The original bill was for di- 
vorce from bed and board, but afterwards, it was amended 
by praying a divoree from the bonds of matrimony. There 
is also a prayer for alimony pendente lite, and for perma- 
nent alimony, and for general relief. 

The husband, Matthew Turner, and his son, Edwin C. 
Turner, are made parties defendant to the proceeding. 
Both defendants answer, and deny the charges against 
them severally made in the bill, so far as each defendant 
has knowledge of the facts which constitute such charges. 

The husband denies the allegations of cruelty, and all 
acts of adultery, except that charged with the colored wo- 
man Sally, in 1856, or 1857, and sets up condonation and 
the statute of limitations as to all the charges, and demurs 
to the bill for want of equity and multifariousness. His 
answer to the charge of adultery with Sally, so far as the 
adultery is concerned, is in these words: “Respondent states 
that complainant charged him with a want of conjugal 
fidelity at the time stated in this section of the bill, and 
that she did, after making the charge, voluntarily say to 
respondent that she would forgive him.” 

The charge to which this is intended as the answer is as 
follows : “ Oratrix can not, as she is advised, properly and 
truly present to your honor the grounds of her complaint 


_ without reciting some of the painful facts in the history of 


her married life, which she would gladly withhold if she could 
do so in justice to herself. Within three or four years af- 
ter her marriage, oratrix had been absent from home, on a 
Sunday evening, in company with another lady connected 
with the family, on a visit to a near neighbor, On her re- 
turn, which was probably sooner than her husband ex- 
pected, she foulfd him engaged in adulterous association 
with a negro woman named Sally, his slave, and in a room 
in the house in which oratrix and her husband resided. 
Oratrix before that time had no suspicion that her hus- 
band was thus wronging her; and the discovery of the fact 
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was entirely accidental on her part. She was deeply 
grieved and deeply offended at this conduct, and so ex- 
pressed herself, to her husband, and she made up her mind 
that she could not, with self-respect, remain his wife, and 
so informed him. Thereupon, the defendant, Matthew 
Turner, confessed the wrong he had done oratrix, and him- 
self asserted that he had been overcome in a moment of 
weakness, and that it was his first departure from a virtu- 
ous life, and affirmed that it would be his last. He asked 
oratrix to forgive him. After consideration of the matter, 
oratrix thought it was her duty to forgive him, and did so, 
Oratrix had never since that time known him to be guilty 
of a similar departure from duty ; but on this day has been 
for the first time informed of such a fact. Oratrix forgave 
him in her heart, and did not afterwards, so far as she is 
aware, permit this matter to interfere with her conduet 
towards.her husband. The woman, Sally, who was a house 
servant, was still retained in service about the house, 
notwithstanding oratrix requested her husband to have 
her removed ; and she supposes, that the servant, finding 
herself supported by the authority of her master, became 
insolent to oratrix, whereupon she chastised her. Oratrix’s 
husband complained at her on this account, and forbade 
her to do so. Oratrix told her husband, that as long as he 
retained her about the house and under her management, 
she would punish her for any insolence that she might of- 
fer her, and the temper of her husband being roused, he 
threatened to whip oratrix, and made the woman, Sally, go 
out and get switches for that purpose. He forbore to 
strike her, however, and contented himself with threatening 
to whip oratrix.” 

The decision was for the complainant in the court be- 
low, granting a decree for divorce from the bonds of mat- 
rimony, and allow‘ng the wife alimony pendente lite, and also 
permanent alimony. The defendants below appeal to this 
court, from this decree. 

Before this cause is considered on its merits, it is nec- 
essary to dispose of the appellee’s motion to strike out 
those assignments of error which relate to the decree for 
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divorce, because it appears that the appeal was taken af- 
ter the lapse of three months from the date of the decree. 

The transcript shows that the final, decree of divorce 
was rendered on the fourteenth day of August, 1869, and 
ordered to be enrolled by the chancellor, as of that date. 

The appeal was taken on the twenty-seventh day of No- 
vember, 1869. 

This shows that the appeal was not taken within three 
months after enrollment of the decree. 

The section of the constitution of the State on this sub- 
ject, which must govern the court, is in these words: “ Di- 
vorce from the bonds of matrimony shall not be granted, 
but in the cases now provided for, and by suit in chancery ; 
but decisions in chancery for divorce shall be final, unless 
appealed from in the manner prescribed by law within 
three months from the date of the enrollment thereof.”— 
Const. Ala. 1867, art. 4, § 30. 

The language of this section of the constitution is too 
clear for doubt. It is a peremptory order to this court, 
which it has no choice but to obey and enforce. This is 
a decree for a divorce from the bonds of matrimony, and 
upon this issue it is final in the cause after the three months 
mentioned in the constitution have expired. “The enroll- 
ment” of the “decision,” here referred to, is the entry of the 
decree upon the minutes of the court, which is properly 
done as of the day the decree bears date, and which is re- 
quired to be read in the court on the next morning 
and signed by the judge at the end of the term.—Rev. 
Code, §$ 641, 725, cl. 3, 3470; Rule Ch, Pr. No. 64. After 
the time mentioned in the constitution has expired, the de- 
cree for divorce becomes absolute. Its further litigation 
is ended, and its further consideration on appeal is denied 
to this court. It must, therefore, stand as it was enrolled. 
This is the only rational meaning the language of the con- 
stitution will admit, that gives any effect to the word “ final,” 
which it does not have without the aid of this section. It 
negatives the right of appeal, after the expiration of the. 
term mentioned.—1 Kent, 316; Hx parte Smith, 34 Ala. 
455; Adams’ Eq. 375, 388. The constitutional provision 
repeals the section of the Code upon appeals, in such cases, 
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Rev. Code, § 3508. The motion to strike out the assign. 
ments of error referred to is therefore allowed, at appellant's 
costs. But even if this were otherwise, there is abundant 
evidence in the record, which is wholly free from suspicion, 
to sustain the chancellor’s decree for a divorce from the 
bonds of matrimony. When it is considered that the de- 
fendant was old enough to have been his wife’s father, that 
he had been thrice married and was a fraternising member 
of a Christian Church, his conduct was shamefully cruel, 
deceitful and inhuman towards his wife, from his first de- 
tection in adultery in 1856 or 1¢5/, till he left her in Sep- 
tember, 1867, under pretense of going to Kentucky ; but 
in truth, for the purpose of going to Indiana and procur- 
ing a divorce. This is, in part, shown by his letter written 
from that State, on the 10th day of December, 1867, to her, 
in which, after rejecting her photograph which she had sent 
him, he says, “ you done me a bad wrong, a big sin ;’ at the 
same time renewing an old slander, that he had hurled 
against her in 1862, when he told her that she and Matilda, 
@ negro woman, “ both were as thick with Jim Harris as 
the hairs on a dog’s back.’ This charge was utterly ground- 
less, as is shown in Mr. Harris’ deposition. This was be- 
fore the complainant’s bill was filed. But after the bill was 
filed, and before the year’s probation had terminated in In- 
diana, which was supposed to authorize the defendant, 
Matthew Turner, to procure a divorce there, he quite 
changed his mind. Some twenty or thirty days after the 
complainant’s bill was filed, the defendant, Matthew Tur- 
ner, wrote to his father-in-law, George Macon, his wife's 
father, in North Carolina, in which he says: 

“ Dear Sir: This will inform you that I am in great 
trouble—more than any one; and I call upon you to help 
me, and intercede for me. I pray you to do it, or it 
will not be done, for my good and for my wife’s also. 
I want you to get her reconciled with me if it be possible. 
I do love my wife and want to live with her as long as I live; 
I ask you for the Lord’s sake, and for the good of both me 
and my dear wife. I will not consent to a separation, and 
if I done wrong to her, I will humbly confess to her and 
my God, and will solemnly vow to her and God I will do 
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it no more. Dear Ann has sued me for a divorce. She can 
dismiss it any day she thinks proper ; but for me to consent, 
I will not. I desire to pray you to intercede and get it set- 
tled, so as we may live happy”. This was written from 
“ Joe Davis county” in Indiana, while the defendant was 
domiciled in that State, waiting for the term of twelve 
months to expire, after which he would be entitled to a 
divorce in his new location. And it was written concern- 
ing the complainant, whom the proof shows to have been 
beaten by this defendant in her face with his fist, until 
“one third part of her face” was“ black and blue :” the same 
person at whom he had thrown a mug, at the breakfast ta- 
ble, with such force, that it had been shattered into atoms 
against the wall, by the force of the blow; the same woman 
whom he had choked at night in their private bed-room, 
until she was so nearly suffocated, as to need the support 
of his arm, until she was so far recovered as to be able to 
sit up in bed, and which had made “the blood gush from 
her nose and mouth,” (Mrs. Turner’s deposition,) and the 
same dear wife whom he had compelled to stand in the 
floor, before him and his paramour, the colored woman, 
Sally, and cower under the switches which the latter had 
brought for the chastisement of her, then, mistress! These 
are but a portion of the proofs upon which the chancellor's 
decree is founded. There can be no possible doubt of its 
accuracy.— Moyler v. Moyler, 11 Ala. 620; David v. David, 
27 Ala. 222; Smedley v. Smedley, 30 Ala. 714; Mosser v. 
Mosser, 39 Ala. 313; Hardin v. Hardin, 17 Ala. 250; Good- 
vich v. Goodrich, June term, 1870. 

The defendant, Matthew Turner, also relies on condon- 
ation by the wife. Condonation is always conditional. A 
renewal of the causes of complaint revives the right of 
the condoning party to insist upon the former offenses. It 
has been weil said by a distinguished chancellor of this 
State, that “as to the question of what will amount to con- — 
donation of the wrongs and injuries sustained by the wife, 
when it has to be inferred from the acts of the wife, it: 
would be exceedingly difficult to lay down any fixed gen- 
eral rule, which should govern all cases. The wife, who is 
timid and fearful, shrinks with horror and dismay from the 
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odium which attaches to a separation from her husband, 
and becomes the patient martyr of his tyranny and brutal- 
ity, rather than seek peace in a separation, unless a time 
should arrive in the history of her sufferings, when, justi- 
fied by the opinion of the world, and sustained by the 
counsel of friends, she mighf seek freedom in abandoning 
him. Such patient endurance would not amount to “con- 
donation.” The proof here shows that the defendant, 
Matthew Turner, repeated his acts of cruelty and infidelity 
upon more than one occasion, long after any acts of con- 
donation by the wife.—Glover’s dep., and McCall’s dep.; 
Hughes v. Hughes, 19 Ala. 307; Harriton v. Harrison, 
20 Ala. 629; Reese v. Reese, 20 Ala. 785; 2 Bish. on Mar. 
and Div. § 53 to 73, 4 ed. 1864; 2 Bish. on Mar. and Div. 
§ 384, et seq., § 471, et seg. ‘The Indiana divorce in favor of 
the husband, Matthew Turner, against his wife, the com- 
plainant, may protect him upon a charge of bigamy, should 
he marry again in this State— Thompson v. The State, 
28 Ala. 12° But without stopping to inquire whether it was 
obtained by him by fraud, and therefore is vicious on that 
account or not, it certainly cannot effect the rights of the 
complainant, except her right in the husband as husband. 
If it is valid, it unmarries him and sets him free from his 
marital vows to her. He is no longer the complainant’s 
husband. But it does not settle her right tu alimony ; it 
does not settle her right to dower in his lands, and her 
statutory right to distribution of his property in this State, 
in the event she should survive him, nor any other interest 
of a pecuniary character she may have against him— 
Webster v. Reid, 11 How. 460; Nations v. Johnson, 24 How. 
2U6; Boswell’s Lessee v. Otis, 9 How. 350; Mills v. Duryee, 
7 Cr. 481; Darcey v. Ketchum, 11 How. 1/1, 172; McEl- 
moyle v. Cohen, 13 Pet. 330; 2 Amer. Lead. Cases, 551; 
3 Phill. Ev. on C. and H. notes, p. 353, note 636. It is the 
duty of the State to protect its own citizens, within its own 
borders. This is the natural compensation for allegiance. 
This high duty extends to all the pecuniary rights of the 
citizens, as well as to the rights of security of person.— 
Foster’s Cr. Cas. p. 188; Story, J.,in U. S. v. Rice, 4 Whea. 
246, 254. No obligation of comity is paramount to this 
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duty. Without a constant and effective exertion of it, 
citizenship would become a farce.— Reid v. U.S., 3 Quart. 
Law Journ. p. 122; S. C. 4 Div. C. C. 21; U. S. v. Moore, 
3 Cranch, 160, note. The wife is as much the citizen of 
the State as the husband, and is entitled to the protection 
of its laws to the same extent, so long as she remains 
within its jurisdiction. It would be a scandal to justice to 
imperil her, and sacrifice her most im portant and cherished 
rights upon a mere technicality ; a technicality that often 
contradicts the truth. When her protection requires it, it 
would be cruelly unjust for the State, of her actual resi- 
dence and domicil, to repudiate its own right of jurisdic- 
tion to give her aid. I therefore think that the better 
opinion is, that she has the right to file her bill here, and 
to all the relief that the court could give her, notwithstand- 
_ ing her husband might not be domiciled in this State at 
the commencement and during the whole pendency of her 
litigation with him.—2 Bish. Mar. and Div. § 156, 4th ed.; 
Cheever v. Wilson et al., Sup. Court U. S., Dec. term, 1869 ; 
Ditson v. Ditson, 4 Rhode, Island 284 ; 2 Bish. M. and Div. 
§ 124, et seq. | 

Then, if the State courts have competent jurisdiction in 
such a case, as undoubtedly they have, they may go on and 
exercise that jurisdiction in the manner and to the extent 
prescribed by their own laws. 

Under the laws of this State, by the contract and consum- 
mation of a marriage, the wife, if she has no separate es- 
tate, becomes entitled to dower in the husband’s lands, and 
a certain distributive interest in his personal estate, if she 
survives him, and to temporary and permanent alimony 
out of his estate upon a separation by divorce in her favor. 
These are rights that she can not legally be deprived of, 
without her consent or her fault.— Rev. Code, §§ 1624, 1888, 
cl. 5, 1897, 2360, 2361, 2362, 2363. If this were not so, 
then these important statutory provisions in favor of the 
wife would be repealed or rendered null by a foreign di- 
vorce of which she had no notice and no knowledge, dur- 
ing its whole progress through the forms of a foreign court. 
To sue in her own domicil is necessary for the protection 
of the wife. It, therefore, overrides the technical rule, 
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that the husband’s domicil is also the domicil of the wife. 
2 Bish. M. and Div. § 768. Here. the testimony shows that 
the wife has no separate estate. The witnesses for the de- 
fendants say, when she was married, she “ brought nothing 
with her.” It also appears, that during her connection with 
the defendant Matthew Turner, as his wife, she was a chaste, 
industrious, economical, faithful, useful and obedient wife ; 
and that the husband’s property is very considerable ; worth 
possibly not less than one hundred thousand dollars. Itis 
also shown that his three children, by a former marriage, 
are already sufficiently provided for. 

Under such a state of facts, the sum of thirty thousand 
dollars was not an unreasonable sum for permanent ali- 
mony, to be allowed to the wife, nor the sum of eight hun- 
dred dollars too large for temporary alimony.—£zx parte 
Smith, 34 Ala. 455; Jeter v. Jeter, 36 Ala. 391; Rev. Code, 
§ 2362. 

The other defendant, Edwin C. Turner, who is a son of 
complainant’s husband, does not, in an equitable sense, 
stand in the court with clean hands. Whether he was cog- 
nizant of his father’s scheme to dispose of his estate, in 
order to defeat the rights of complainant and procure a 
divorce in Indiana, and then turn her helpless upon the 
world, without the means of subsistance, is not so fully 
proven. But when any matter was to be transacted, which 
pushed things in that direction, he appears to have been 
always present, aiding and abetting. If he was not the 
public, recognized agent of his father, in the accomplish- 
ment of his purposes, the proofs leave it sufficiently cer- 
tain that he was his confidential assistant. If he has 
come to evil by it, it is his own fault, and he must abide 
the consequences. Quia in quo quis delinquit ineo de jure est 
puniendis.—Coke, Litt. 233, b. A contract, deed or con- 
veyance, or any other transaction made in furtherance of 
an illegal purpose, is itself illegal. Fraud vitiates every 
transaction that rests upon it. There can be no reasona- 
ble doubt, after reading Matthew Turner’s letter to Mr. 
Macon, his father-in-law, bearing date the 26th day of De- 
cember, 1867, after complainant’s bill had been filed, that 
he still acknowledged that his ‘‘ home” was still in Alabama, 
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and that it was his fixed intention to defeat his wife’s suit for 
divorce, if he could. He then declares that he was “ going 
to defend the suit to the last extremity and to the bottom 
dollar, sink who it may, elevate who it will.’—(Mr. Macon’s 
deposition.) The son seems ever to have been ready to 
help the accomplishment of this purpose. And we must 
regard the voluntary conveyance to him, made after the 
filing of the bill, as intended to be in furtherance of this 
end. After the complainant’s suit was commenced, to aid 
her husband in the voluntary distribution of his property, 
so as to render one of the grand purposes of the suit abor- 
tive, was an unjustifiable attempt to defeat her rights. It 
is said that right in civil society is that which any man or 
woman is entitled to have, or to do, or to require from others, 
within the limits of prescribed law.—2 Kent, 1. To defeat 
this right, or to attempt to defeat it, whether by fraud or 
force, is forbidden by law.—1 Par. on Cont. 456, 5th ed. 
1866 ; 2 ib. 769; 1 Fontb. Eq. 122, and notes, 6th ed; 1 
Story Eq. § 258, et seq. ; 2 Bouv. L. Dict., Trespass, p. 608, 
12th ed. In a just controversy with the husband, the wife 
is entitled to have reasonable counsel fees allowed to her. 
Jeter v. Jeter, 36 Ala. 291. There are no grounds to sus- 
tain the defendant’s demurrer to the bill. 

No judgment is intended to be given, in thie opinion, 
upon the validity or invalidity of the Indiana decree for 
divorce, further than it is connected with this case, and the 
complainant’s rights in this suit. 

There was, then, no error in the judgment and proceed- 
ings, in the court below, of which the appellants have any 
right to complain. Therefore, the decree and judgment of 
the chancellor is in all things affirmed, and the appellants, 
the said Matthew Turner, and the said Edwin C. Turner, 
will pay the costs of this appeal in this court and in the 
court below. 
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[BILL IN EQUITY TO ESTABLISH A WRITTEN COMPACT, AND TO HAVE A WILL 
SUBSEQUENTLY MADE, BY ONE OF THE PARTIES TO THE COMPACT, DECLARED 
VOID, «Cc. ] 


— 


. Will, what instrument is ; how revocable.—A writing purporting to bea 
will, executed by two persons, making a posthumous disposition of the 
property of the one who may first die, in favor of the other, and requir. 
ing the survivor to pay the expenses of the Jast sickness and burial of 
the decedent, and such debts as may be proved against his estate, is 
the separate will of the first decedent, and is revocable as other wills 
are. 

2. Joint will; how will operate.—Two or more persons may execute a joint 
will, which will operate as if executed separately by each ; and will be 
entitled to and require a separate probate upon the death of each, as 
his will. But if the will so provides, and the disposition made ot the 
property requires it, the probate should be delayed until the death of 
both or all the testators. 

3. Mutual wills, how may sometimes be enforced. —Mutual wills, duly exe- 

cuted, may, after the death of either party, in some cases be enforced 

in equity as a compact. 


APPEAL from the Chancery Court of Mobile. 
Heard before Hon. A. C. FELDER. 


George Schumaker, the appellant, and Edward Auerback, 
residing in Mobile, executed, on the 5th of November, 1864, 
the following writing: “ Know all men by these presents, 
that we, George Schumaker and Edward Auerback, of the 
city of Mobile, State of Alabama, being of sound mind 
and memory, considering the uncertainty of life, do make 
and declare this, our last will and testament. First, we 
being friends of many years standing, and in consideration 
of that mutual friendship and esteem for each other, do 
mutually promise that, in the event of the death of either 
one of us, the survivor shall, after such death, pay all the 
expenses of sickness and burial, and whatever expenses of 
the estate may be due by proof. Second, the survivor 
shall enter into possession of the estate of the other, and 
shall hold it for his own sole use and benefit, and this is 
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the mutual agreement of us. Whereof, in testimony, we 
have to this our last will and testament, contained on one 
sheet of paper, subscribed our names and set our seals. 
We have our names and affixed our seals, this 5th day of 
November, 1864. 
(Signed) “GEORGE SCHUMAEER, (seal. ] 
“EK. AUERBACK, [seal.]” 


This instrument was attested as follows: 


“Signed, sealed and declared and published by the said 
George Schumaker and Edward Auerback to be their last 
will and testament, in presence of us, who, at their request, 
and in their presence, and in presence of each other, have 
subscribed our names as witnesses hereto. 

(Signed) “R. F. Starr, No. 58 Conti street. 
“THo. Lanean, No. 8 South Royal st.” 


It was placed in the hands of S. Festorazzi, of Mobile, 
for safe keeping by both parties. 

On the 27th of August, 1866, Auerback made a last will 
and testament, in which he devised and bequeathed all of 
his real estate to Christian Schmidt, and all of his personal 
property to Auguste Egloffe, and appointed Schmidt his 
executor. He died soon afterwards, and this will was ad- 
mitted to probate on the 7th of January, 1867. 

The appellant’s bill, filed on the day the will was proved, 
sought to establish the first instrument as a compact be- 
tween him and Auerback, and to have the will declared 
void, or, if deemed by the court material, to have it proved 
in the chancery court, and decreed to be subordinate to 
the complainant’s rights, with all the rights or powers pass- 
ing under it, held in trust for him. 

On the final hearing of the cause, on the pleading and 
proof, the bill was dismissed. For error, alleged in this 
decree, the appeal was taken. 


Rosert H. Suiru, for appellant.—-The views of appellant, 
as presented by his bill, are fully exemplified by the note 
of Mr. Hargrave, appended to Walpole v. Orford, 3 Vesey, 
402; 2 Hargrave’s Juridical Arguments, 116; Dufour v. 
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Pereira, 1 Dickens’ Ch. Rep. 419; and other authorities 
cited post. 

Appellant contends that— 

lst. The paper on which the bill is filed, is not and can 
not be a will; 

2d. It is a compact which the chancery court will en- 
force; and 

3d. This is so, even though it might be admitted to pro- 
bate as a will at law, and in the probate court. 

A will must be ambulatory, and its taking effect asa 
will must solely depend upon the death of the party whose 
will it is. 

The paper can not be the wiil of both. If of either, it 
can only be the will of him who died first. Had complain- 
ant died first, it would (on the supposition of its being a 
will) have been his will. Auerback having died first, it is 
his will—not because of and upon his death, but because 
Schumaker has survived him. Ihe case, therefore, is mach 
stronger against its being a will and in favor of its being 
a contract, than that of two persons uniting in a joint or 
common disposition of their joint or several property to 
third persons. 

It is not supposed that any case can be found where a 
paper has been upheld as a will, where its effect as such is 
dependent on the life or death of some other person than 
the testator. Particular devises and legacies may take 
effect or not on survivorship, but no paper can be a will, 
the validity of which depends on the death of some other 
person than the maker. 

Upon the supposition that the paper is a will, it would, 
translated, read thus: 

If Schumaker survives Auerback, this is Auerback’s 
will; but if Auerback survives Schumaker, it is Schuma- 
ker’s will. 

The paper is not ambulatory. It is not revocable by 
either, because it contains covenants which are not depend- 
ent on any disposition of property, and which rests on val- 
uable consideration. The clause for the payment of funeral 
expenses and debts, is a personal undertaking, and is to be 
performed without regard to whether deceased leaves sufli- 
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cient, or indeed any estate. The agreements throughout 
are, and are called, mutual agreements. It is the simple 
case of a contract resting on the consideration of mutual 
undertakings. 

It is not revocable by one, because it is the paper of two, 
each providing for its operation, (as before shown,) on the 
contingency of survivorship. The whole matter spends its 
force by the combined facts of death and survivorship. The 
paper is made on consideration, contains mutual promises 
and mutual undertakings, and creates rights, all of which 
are incompatible with the ideas of revocation. 

The acts of the parties show that they did not intend 
the paper should be revocable by either. It was made as 
a compact—it was placed in the hands of a third person. 
The parties thereby prevented themselves from revoking 
it by one of the means provided by the statutes of Ala- 
bama for revoking wills—by cancellation or destruction.— 
Rev. Code, § 1932. 

That the paper can not be a will, is shown by the follow- 
ing authorities: Williams’ Ex’rs, 104, and notes; ib. 10; 
1 Lomax Ex’rs. 105, 106; ib. 3; Hobson v. Blackburn, 1 Ad- 
dams, 274, in 2 Eng. Ecl. R., top p. 115; Clayton v. Liver-. 
more, 2 Dev. & Bat. (Law,) 558; 2 Hargraves’ Jurid. Ar- 
guments, 272; Walker v. Walker, 14 Critchfield’s Ohio St. 
Rep. 157. 

The discussion in 2 Dev. & Bat. is referred to as an able 
examination of the question, and as showing that the pa- 
per is not a will and is a contract ; and although the devises 
are not of the same character as in the paper under con- 
sideration, the fact that the survivorship is the matter on 
which the paper could operate, regarded as a will, makes 
more strongly against its being a will. 

That a man may, by contract, stipulate for a specific dis- 
position of his property at his death, appears very clear 
and simple. What prevents my conveying all I have, re- 
serving a life estate ?—See Jzard v. Middleton, 1 Des. 116; 
Rivers v. Rivers, 3 Des. 190; Nelson v. Nelson, 1 Wash. 
(Va.) 136, and authorities supra ; Wilkes v. Greer et al., 14 
Ala. 437; Scott v. Baker, 18 Ala. 182. 
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I know of no law that forbids a man from making a con. 
tract which prevents his disposing of his property ina 
given manner, by will. 

That the paper is, in equity, a contract, is shown by the 
admirable opinion of Judge Gaston, in 2 Dev. & Bat. 558; 
and by 14 Ohio, 157, and by 14 Ohio, (supra,) 173, 174. 

In the language of Brickenhoff, J., in 14 Ohio, 173, 174, 
“such wills as this include something of the nature of a 
compact. Each provision must be made in view of, or in 
consideration of, and be influenced by, every other provis- 
ion of the will.”—Dufour v. Pereira, 1 Dickens’ Ch. R. 410; 
2 Hargraves’ Jurid. Arguments, 116; see, also, Hargraves’ 
note to Walpole v. Orford, 3 Vesey, 402. And this, though 
the paper might be admitted to probate in the law court as 
a will. Indeed, the dissenting opinion of Mr. Justice Dan- 
iel, in 2 Dev. & Bat., is predicated upon the idea, that the 
admission of the paper to probate as a will, in no wise 
interferes with the doctrine of Dufour v. Pereira, and he 
insists that the very paper there enforced as a compact, had 
been admitted to probate asa will, and the note of Mr. 
Hargrave, appended to Walpole v. Orford, (3 Vesey, 402,) 
applies to a subsequent will that the court had decided 
was to be probated. His position is, that though the cod- 
icil revived the old will as a will, and thus destroyed the 
mutual will, yet if the bill had been properly framed, 
equity would have held the executors under the probated 
will as trustees for the performance of covenants in the mu- 
tual will. 

The mutual will in Walpole v. Orford would have been 
good as a will, if not revoked by a subsequent one—for it 
was, on its face, a will—but in fact and by reason of other 
proof, it could be made to appear that it was mutual and 
on a compact, and that astute juridical scholar, Mr. Har- 
grave, evidently thought that the doctrine of Dufour v. 
Pereira applied to the case, had the bill been framed to 
meet this view. 


B. Lapuzan, and Daraan & Taytor, contra.—Is the in- 
strument set up in complainant’s bill a will or a contract? 
We contend— 
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First—That it is nothing more than the will of each 
party in favor of the other. The phraseology of the in- 
strument shows it to be a will. The language is, ‘“ That 
we, being of sound mind and memory, considering the un- 
certainty of life, do make and declare this our last will and 
testament.” The attestation shows it. It recites that the 
instrument was signed, sealed and delivered as the last will 
and testament of the parties in the presence of the wit- 
nesses. It is attested in the mode prescribed by law, and 
takes effect upon such estate only as they may leave at 
their death. The evidence shows that it never was con- 
sidered as anything else but their mutual wills in favor 
of each other. The situation and circumstances of the 
parties repels the idea that they intended to make a con- 
tract binding and irrevocable between them.—Ex parte 
Day, 1 Bradford’s Surrogate (N. Y.) Rep. 476. 

Lastly, it is shown to be a will; it is not to take effect 
until after death.— Kinnebrew’s Distributees v. Kinnebrew’s 
Adm’rs, 35 Ala. 640, and authorities there cited. 

There is an expression in the instrument laid hold of by 
appellant’s counsel, and which he contends evincesa con- 
tract. Itis this, viz: “ That the survivor shall pay the debts 
and funeral expenses of the party who dies first.” This is 
nothing more than the law would require and compel each 
of them to do out of the property of the decedent. 

Second—We contend that if the instrument is regarded 
as a contract, it is void —lst, because it is without consid- 
eration, either good or valuable in law ; 2d, because it tends 
to fraud ; 3d, because it is in the nature of a gambling 
transaction ; 4th, because it is contrary to public policy. 
It is without any valuable consideration. Neither party 
paid any money to the other in consideration of which they 
were to make their wills in favor of each other. There 
was no debt due by one to the other, or services performed 
by one for the other, as a consideration for making their 
wills. It is true that each is required to pay the debts and 
funeral expenses of the one who dies first; but this is a 
duty which would be exacted by law of any one who ad- 
ministers on the property of the decedent. 

There is not even what the law deems a good consider- 
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ation. The consideration expressed in the instrument, ig 
the mutual friendship and esteem the parties have for each 
other. In Kinnbrew’s Distributees v. Kinnebrew’s Admr’s, 
it is held that affection of a grandfather for his grand-child, 
is not a good consideration.— Kinnebrew’s Distributees y, 
Kinnebrew’s Adm’rs, 35 Ala. 637. 

It tends to fraud. Wills are not required to be recorded 
until after probate. If it is held, as contended for by ap. 
pellants, that the property of each is bound by the will 
from the time of its execution, and can not be alienated or 
encumbered, then it operates a fraud on creditors, because 

‘they could have no notice of the will. If, on the contrary, 
it be held that either may encumber, alienate or squander 
his property, then it is in fraud of the contract.—See note 
A to case of Walpole v: Orford, 419, side page. It is in 
the nature of a gambling transaction. It is a wager as to 
which will outlive the other. It is contrary to public pol- 
icy. Suppose Auerback had married after executing this 
instrument, and had children. In this event, the marriage 
and birth of children would, by our statute, be a revocation, 
if the instrument be held a will; but if held a contract 
and irrevocable, the property would be bound and held by 
the contract, and the children in the case supposed, would 
be excluded from all participation in the property. If itis 
a contract for one purpose it is a contract for all purposes, 
and binding as well as if there was marriage and issue as 
if there were not. It can not be a contract in one aspect 
and for one purpose, and a will in another aspect 
and for another purpose. To hold that children could be 
thus debarred from participation in the property of the 
parent, and thrown penniless upon the world, would be re- 
pugnant to justice, humanity and right. Again, can an in- 
strument be at the same time a will and a contract? A 
contract is defined to be the meeting of two minds upona 
proposition. A will is the expressed desire of a single 
person as to the disposition of his property after death. 

As to the equity of the bill. It is a bill for the specific 
performance of an alleged compact. The right to call upon 

a court of equity for the specific performance of a contract 

between parties is a mutual right, and is a matter not im- 
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perative upon the court to grant, but, in the sound discre- 
tion of the court to grant, or refuse, under all the circum- 
stances of the case. The right being mutual between the 
parties, those standing in the place of the parties have the 
same right as the parties themselves.—2 Story’s Eq. Juris- 
prudence, p. 110. 

Now suppose Auerback, at his death, instead of leaving 
property unencumbered, had owed debts to that amount 
over and above the value of his property, could Auerback’s 
creditors have filed a bill in chancery to compel Schuma- 
ker to take Auerback’s property and pay his debts beyond 
the property left? We think not, because it would be in- 
equitable. If, then, Auerback had left at his death, more 
debts than his property would pay, and Schumaker could 
not be compelled to take the property under this instru- 
ment, and pay all of Auerback’s debts, it would be inequi- 
table and unjust to allow him to take the property, because, 
at Auerback’s death, it was clear of all incumbrance. To 
do this would be to destroy any mutuality of obligation. 

It would result in this, viz: That it would leave to Schu- 
maker the right to take the property if unencumbered, or 
to reject it if encumbered. 

The authorities cited by appellant to show that this in- 
stiument is a compact to make mutual wills, do not sus- 
tain the proposition. There is but one case to be found in 
all the books where it has been expressly held, that where 
parties enter into a contract to make mutual wills, that a 
court of equity will enforce such an agreement. That is. 
the case of Dufour v. Pereira, 1 Dickens’ Ch. Rep., and is 
totally variant from the case now under consideration. We 
have not been able, after the most diligent search, to find 
this case. The notices we have of it, are contained in the 
following works : Williams on Exr’s, chap. 3, Title, Revo- 
cation of Wills of Personality, vol. 1, p. 71—2d American 
from 2d London edition, and the case of Lord Walpole v. 
Lord Orford, 3 Vesey, 402. 

The marked and prominent distinction between this case, 
and the one under consideration, is this: That in the case 
of Dufour v. Pereira, the mutual will was not revoked, or 
attempted to be revoked during the lives of the parties, 
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and not until long after the death of the husband, and after 
the wife had proven his part of the mutual will, and en. 
joyed the property of the husband under it, for seventeen 
years. Even then, there was no éffort to enforce a per. 
formance of her part of the mutual will between herself 
and her husband, but simply to prevent her from interfer. 
ing with his will as to other provisions contained in it. 

In the case now before the court, the mutual will wag 
revoked by Auerback, by his subsequent will during the 
life of himself and Schumaker. We assert, without fear 
of contradiction, that there is no case to be found in any 
of the books which decides, that where parties make mu- 
tual wills in favor of each other, and during the lives of 
the parties one of them revokes his will, that he has not 
the right to do so, with or without notice to the other. If 
there is no revocation of the mutual will by either of the 
parties, by making a subsequent will or in any other mode, 
perhaps it may be that this binds the survivor. But that 
is not the case here. It is argued and contended by ap- 
pellant, that neither party can revoke during life, without 
notice to the other. What sort of a contract is that, I ask, 
which one party can annul at his pleasure, without the as- 
sent of the other, upon bare notice to him that he intends 
todo so. A contract is a mutual agreement and mutually 
binding, and neither party to it can, at his own mere will 
and pleasure, abrogate it. It would appear from the re- 
marks of Mansfield, that in the case of Dufour v. Pereira, 
there was an express covenant between the parties not to 
revoke.—See Walpole v. Orford, side page 414. But if there 
was no such covenant, and the covenant had to be implied, 
the court would not do so, as it would be “ big with fraud.” 
See, also, the remarks of the attorney-general, same case, 
side page 414, saying, “if he was not at liberty to revoke 
without notice, admits he had power to revoke ; then how 
is it proved he could not without notice? That is a most 
important term in the agreement.” In the case now before 
the court, there is no covenant not to revoke, and it can not be 
implied. The attorney-general farther says—same case and 
page—“ if it had been by deed, no professional man would 
have permitted it to be done without a power of revocation 











er- 


fer- 








JUNE TERM, 1870. 4638 


Schumaker v. Schmidt et al. 





— 





inserted: if by will, it would not be inserted, because the 
law gives a power of revocation.” See, also, the remarks 
of the chancellor, same case, side page 419, to the same 
effect. We do not impugn the correctness of the decision 
in Dufour v. Pereira, but deny that (even upon the imper- 
fect report of it in Williams on Executors, ante, and in the 
case of Walpole and Orford,) it has any application to this 
case. The decision has never been followed up in any ad- 
judged case, and the courts, since that time, have mani- 
fested reluctance to bring any case within the rule estab- 
lished by it. The facts in that case might warrant such a 
decision ; the facts in this do not. 

In opposition to,the authorites cited by appellant, and 
to show that the instrument is a will and revocable, and not 
a contract and irrevocable, we refer, in addition to our argu- 
ment, to the following authorities ; 35 Ala. Rep. 640; 19 
ib. 59; 2 ib. 152; 1 Bradford’s N. Y. Surrogate R. 476; 
Walker v. Wakler, 14 Ohio R. 157; 28 Georgia Rep. 98 ; 
26 Conn. Rep. 452; and would add, that had not the in- 
strument been revoked, it might have been probated in 
this county as a will, and that even if it is not probated as 
a will, it is nothing. Failing to be a will, does not neces- 
sarily make it a compact. It can not be a compact and 
irrevocable, because there was no valuable and necessarily 
mutual consideration ; because, it ‘was concerning no sub- 
ject matter in esse. It was simply an attempt to convey 
such property as might be in existence at the death of the 
parties, and because it was a chance bargain against pub- 
lic policy, and which can not be enforced in equity.—35 
Ala. Rep. 640; 1 Swift’s Digest, 186, 189, 193; 1 Dessa- 
seure Kep. 121; 37 Ala. Rep. 535. 


B. F. SAFFOLD, J.—Was the writing between Schu-° 
maker and Auerback a compact, and not a will, or is it a 
will containing a compact irrevocable after its execution, 
or a will simply, and, therefore, revocable by a subsequent 
one ? 

The intention of the maker is the guide in construing 
all conveyances of property. This intention must be dis- 
covered mainly from the instrument itself, and parol testi- 
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mony can only be received to explain ambiguities. A writing 
may admit of construction, either as a deed or as a will, 
In such a case that interpretation should be given to it 
which will effect the will of the maker, and best preserve 
the rights of other contracting parties. So controlling is 
this rule, that in Golding v. Golding, 24 Ala. 122, an instru- 
ment conveying a posthumous interest was regarded a 
deed, because it could not operate as a will for want of the 
requisite number of witnesses ; and in Kinnebrew’s Distr's 
v. Kinnebrew’s Adm’rs, 35 Ala. 628, a gift of money at the 
death of the donor was construed to be a will, because, 
being a voluntary executory trust, it would not, as a pro- 
vision of an instrument operative inter vivos, be enforced 
by a court of equity. 

In this case, the inducement to the writing is stated to 
be the long friendship, and mutual esteem of the parties, 
They say it is their mutual agreement, and declare that it 
is their last will and testament. The survivor, after the 
death of the other, is to pay all the expenses of his sick- 
ness and burial, and whatever debts may be established 
against his estate by proof. He is also to take possession 
of the estate, and hold it for his own sole use and benefit. 
They subscribe their names, and affix their seals to it as 
their last will and testament. The witnesses attest that 
they so declared and published it to them, and requested 
them to subscribe their names as witnesses to that effect, 
which they did in their presence, and in the presence of 
each other. The disposition of the property is posthu- 
mous entirely. No present interest is granted, and no 
consideration present, or within a reasonable or given time 
is required. The depositions of the witnesses, though 
somewhat variant in characterizing it, are not so precise 
and authoritative as the evidence derivable from the paper 
itself. No questions were asked them tending to a dis- 
crimination between a deed and a will. 

Viewed as a contract, the most favorable interpretation 
of it would be, that each party, by a joint instrument, 
created in his own property a life estate to himself, with 
remainder to the other if he survived. The embarrass- 
ments attaching to property in this condition, and the evi\ 
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tendency of secret executory agreements, not to be revealed 
perhaps, until death had cut off the victim of fraud, make 
us averse to pronounce this a compact, in the absence of 
express declaration to that effect, or unavoidable deduc- 
tion from its terms. 

In Habergham v. Vincent, 2 Vesey, 230, Mr. Justice Bul- 
ler said: “The cases have established that an instrument 
in any form, whether a deed poll, or indenture, if the ob- 
vious purpose is not to take place till after the death of 
the person making it, shall operate as a will. The cases 
for that are both at law and in equity; and in one of them 
there were express words of immediate grant, and a con- 
sideration to support it as a grant; but as upon the whole 
the intention was it should have a future operation after 
death, it was considered as a will.” Of all instruments a 
will is least governed by form. No matter how inartificial 
the expression, if the testamentary disposition of the 
maker is disclosed, it will control any contrary title or 
designation he may have given to it.—Jarman on Wills, 
(3d Am. ed. marg. p. 12.) 

The result of what has been said is, that the instrument 
in question must be treated as a will, unless some consid- 
eration other than its testameritary character forbids us to 
do so. It is executed by two persons jointly, and disposes 
of the separate property of each in favor of the other. 


“The law respecting joint, or mutual wills, is in much con- 


fusion. It is broadly asserted, by some authors, that they 
are unknown to the testamentary law of England. But 
this assertion is not supported by the cases whence it is 
derived. In Hobson v. Blackburn, 1 Adams’ Eccl. R. 274, 
the joint will, the probate of which as the will of the sis- 
ter, was rejected on the ground evidently of the irrevoca- 
bility, had before been admitted to probate as the will of 
the brother. In Dufour v. Pereira, 1 Dick. 419, the wife 
was held to have bound her assets to make good all the 
bequests of the mutual will of herself and her husband, 
because she had proved it as the will of her husband, and 
had accepted and enjoyed, for a number of years, the 
bequests in her favor. There was no probate of it as her 
will ; but, on the contrary, a subsequent will made by her 
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was proved. The case of Walpole v. Orford, 3 Vesey, 402, 
is scarcely an authority. The subject is discussed, but no 
decision is made. The American decisions by no means 
accord. In Clayton v. Liverman, 2 Dev. and Bat. (N. C.) 
R. 558, it was held that a testamentary paper, executed by 
two persons, could not be proved as a joint or mutual will, 
nor could it be proved as the separate will of either, be- 
cause it purported to be joint, and also implied an agree- 
ment. But on this latter proposition Judge Daniel dis- 
sented, insisting that so far as related to the portion of 
property belonging to each, it was a separate testament, 
and revocable, there being no evidence of any agreement 
to the contrary. In Walker v. Walker, 14 Critch. Ohio 
State Rep. 157, it was held that, “where a husband and 
wife, each being the separate owner of property, join in 
the execution of an instrument in the form of a will, and 
treating the separate property of each as a joint fund, 
bequeathed legacies and devised lands to divers persons, 
the same can not be admitted to probate as the joint will 
of both parties, nor as the separate will of either.” The 
reason upon which this decision mainly rests is that it con- 
travenes the policy of the law in respect to the revocable 
nature of wills. Two out of five judges dissented. In 
Ex parte Day, 1 Bradford’s Surrogate R. (N. Y.) 476, the 
proposition was broadly maintained that a joint cr mutual 
will is valid, and may be admitted to probate on the 
decease of either of the parties as his will. This case 
was one in which a will executed by husband and wife was 
propounded for probate. It is represented meagerly in 
the last clause, as “a testamentary disposition by the dece- 
dent’s wife of some property belonging to her in her own 
right,” and was proved as the will of the husband. In 
Lewis v. Scofield, 26 Conn. R. 452, and Evans v. Smith, 28 
Ga. R., mutual wills, as distinguished from joint wills, as 
where two persons join in the execution of one testamen- 
tary instrument, declaring that the survivor shall, after the 
death of the other, have his property, have been upheld, 
because, though joint in form, it is several in operation 
and effect, there being but one giver and one taker, and in 
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substance and effect, but the one testament of the first 
decedent. 

“The best summary of the law, on this interesting and 
somewhat intangible subject, as derived from the author- 
ities entitled to the greatest consideration, is that two or 
more persons may execute a joint will, which will operate 
as if executed separately by each, and will be entitled to, 
and will require a separate probate upon the decease of 
each, as his will. But if the will so provides, and the dis- 
position of the property requires it, the probate should be 
delayed until the death of both, or all, of the testators. 
The assertion in Redfield on the Law of Wills, p. 183, § 25, 
that it is settled in the court of chancery, by a great num- 
ber of decisions, that mutual wills, duly executed, become 
irrevocable in equity, after the death of either party, is not 
sustained to that extent by the authorities there cited. It 
needs the limitation that, under the contingency stated, 
they may be in some cases enforced, in equity, as a com- 
pact. 

The will under consideration, though made by two, is not 
a joint will, because by its terms it can be only the will of 
him who dies first. The survivor is to take all the prop- 
erty of the other, and no further disposition is made. 
Though classed under the general denomination of mutual 
wills, it is not in fact such, because the term implies the 
will of two persons., ‘It is, therefore, the separate will of 
the first decedent. 

Is there any thing of the essence of a compact in it 
which should interfere with its revocability? Can he who 
dies first, or the survivor, be injured if it be deemed revo- 
cable. The first decedent, while he lives, can receive noth- 
ing from the other, and his death concludes the operation 
of the instrument as to any reciprocal or hoped for advan- 
tage. On the other hand, if he revokes it, and makes 
other disposition of his property, the survivor is not 
injured. This would be the case if only a moment inter- 
vened between their deaths, or if they died at the same 
instant. 

The suggestions in the English cases that notice of the 
purpose to revoke should be given to the other parties, 
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does not seem to present a sufficient point of support for 
the power of revocation, which ought rather to be regarded 
as the essence of a will. 

The admission in evidence of the deposition of Egloffe 
has not been discussed by the appellant’s counsel, and is 
not deemed material in the decision of this cause. 

No other issue respecting the validity of the last will of 
the decedent, Auerback,.is made than that herein consid- 
ered. 

The decree is affirmed. 








SOUTHERN EXPRESS COMPANY vs. CROOK, 


[ACTION AGAINST EXPRESS COMPANY, AS COMMON CARRIER, FOR DAMAGES FOR 
FAILURE TO DELIVER COTTON. ] 


Common carriers ; when express companies are.—Express companies who 
are engaged not only in the transportation of small parcels, packages, 
and articles of value, properly so-called, but also in the carriage of 
goods, wares and merchandise, and of the great staples and products 
of the country, are common carriers, and subject to the liabilities im- 
posed by law upon such persons. 

2. Same, liabilities of ; how may be limited by special contract.—Their lia- 
bilities may be reasonably limited by special contract, but public policy 
will not permit common carriers, even by special contract, to be ex- 
empted from damages for losses occasioned by the negligence or mis- 
feasance of themselves, or their servants. 

3. Same, general notices in relation to; when operative.—General notices, 
in relation to the liabilities of common carriers, are of no avail unless 
reduced to the form of a special stipulation, and signed by the party 
sending the goods, or be so brought home to his knowledge as to show 
his assent thereto, and be also just and reasonable. 

4, Same, printed receipts limiting liability, if no value is named in; when 
will be liable nolwithstanding.—The printed receipts, generally given 
and used by common carriers, containing conditions limiting their lia- 
bilities to a certain sum, unless the value of each package is named and 
stated therein, will not exempt them from liability for the value of pack- 
ages lost by the negligence or fraud of themselves or their agents. 

5. Same, statement of value of package; when will be presumed to be waived. 
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If the size or appearance of a package fairly indicates that its value is 
greater than the sum so named, the carrier will be presumed to waive 
the necessity of stating a value, unless the attention of the shipper is 
called to the conditions, and the value of the package is required to be 


iven. 
5 Sbahaigs 3” what is not, in legal contemplation.—Bales of cotton, in 


legal contemplation, are not packages, within the meaning of that word, 
as commonly understood when used in such receipts. Nor are they 
articles, the value of which is necessary to be stated to enable the car- 
rier to understand the extent of his responsibility, or the care which 
should be observed in their transportation, or the sum to be charged 


for their carriage. . 

7. Charge to jury; what should be refused.—A charge that seems to put 
upon the jury the determination of a question which, on the evidence, 
more properly belongs to the court, should be denied. 

8. Actions excontractu or ex-delicio ; what form sufficient in either case.— 
Under our system of pleading and practice, a complaint in the form 
given in the Revised Code against a common carrier, is sufficient to 
authorize a recovery, whether the cause of action be ex-contractu or ex- 


delicto. 


Apprat from the Circuit Court of Dallas. 
Tried before Hon. B. L. WHELAN. 


/ This was an action by the appellee, Crook, against the 
/ Southern Express Company, as a common carrier, to re- 
' cover damages for the failure to deliver two bales of cotton 
which defendant undertook to carry from Blue Mountain to 
Selma, and there deliver to Williams & Boyd, as agents for 
the plaintiff. The complaint is in the form given in the 
Revised Code for complaint against a common carrier. 

No pleas appear to have been filed. On the trial in the 
court below, the plaintiff introduced the following receipt, 
executed by the agent of said company at Blue Mountain : 


“SouTHERN Express Company, 
“ Blue Mountain, Jan’y 2U, 1866. 
“Received of W. P. Crook two bales of cotton, (valued 
at .......... dollars, and for which amount the charges 
are made by said company,) marked (W. P. C., and shipped 
to Williams & Boyd, Selma,) which it is mutually agreed 
is to be forwarded to our agency, nearest or most conve- 
nient to the destination only, and there delivered to other 
parties to complete the transportation. It is further 
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agreed, and is part of the consideration of this contract, 
that the Southern Express Company is not to be held lia- 
ble or responsible for the property herein mentioned, for 
any loss or damage arising from the dangers of railroad, 
ocean, steam or river navigation, leakage, fire, or from any 
cause whatever, except the same be proved to have occurred 
through the fraud or gross negligence of its agents or ser- 
vants, unless specially insured by it and so specified in this 
receipt, which insurance constitutes the limit of the liabil- 
ity of the Southern Express Company in any event; and if 
the value of the property above described is not stated by 
the shippers at the time of the shipment and specified in 


the receipt, the holder hereof will not demand of the \ 


Southern Express Company a sum exceeding fifty dollars | 
for the loss, or detention of, or damage to each package | 


herein receipted for. Nor shall said company be responsi- 
ble for the safety of said property after its arrival at its 
place of destination. All articles of glass, or of liquids, 
will be taken at shipper’s risk only, and the shipper agrees 
that the company shall not be held responsible for any 
injury or loss by breakage, leakage, or otherwise. 
“For the company, 
C. GLOVER.” 
rrr C. 
“Charges on value...$” 


All the parts of the receipt, except the articles, name of 
consignee, destination, and signature of agent, were printed. 

The failure to deliver the cotton at Selma, its delivery 
to a stranger, and a demand before suit, and the value of 
the cotton, and its weight in January, 1866, were proved 
by the plaintiff. The defendant offered no evidence. 

“On this state of proof, the court charged the jury, that 
if they believe from the evidence that two bales of cotton 
were delivered by the plaintiff to the defendant, to be de- 
livered by the defendant to Boyd & Williams, as agents of 
the plaintiff in Selma, and if said cotton was lost by the 
gross negligence of the agents of the defendant, then the 
plaintiff is entitled to recover the value of said cotton, at 
the time it was so lost, with interest thereon.” To which 
charge defendant excepted. 
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At the request of the plaintiff, the court charged the 
jury as follows: “ If the defendant was a common carrier, 
and received two bales of cotton from the plaintiff on Jan- 
uary 29th, 1866, to be carried to Selma and there to be 
delivered to Williams & Boyd for a reward, and the defend- 
ant carried the cotton to Selma, and there, on the 30th of 
January, 1866, delivered it to Monks, Edwards & Co., and 
thereby said cotton was lost to the plaintiff, then the plain- 
tiff is entitled to recover the value of the cotton on the 
30th day of January, 1866, and interest thereon to the 
present time.” To which charge defendant excepted. 

The defendant then asked the following charges in writ- 
ing to be given to the jury: 

“1st. If the jury believe from the evidence that at the 
time of the shipment of the two bales of cotton, mentioned 
in the receipt, no value was put upon the cotton and ex- 
pressed in said receipt, then the plaintiff can not recover 
more than $50 for each package, if the same are lost. 

“9d, The terms of the receipt in evidence do not fix on 
the defendant, in this case, the liabilities of common car- 
riers, and if the cotton was delivered to defendant upon 
said contract, (as expressed in the receipt,) and was lost 
by being delivered to the wrong person, the plaintiff can 
not recover in this action. 

“3d. If the defendant was not a common carrier in the 
receipt of this cotton, then the plaintiff is not entitled to 
recover in this action.” 

The court refused to give all or any of the charges, and 
the defendant duly excepted. 

The charges excepted to, and the refusal to give the 
charges asked, are now assigned for error. 


Moraan & Lapstey, for appellant.—1. Carriers can cer- 
tainly limit and qualify their Jiability—. & O. R. R. Co. 
v. Hopkins, 41 Ala. 486; York v. Central R. R. Company, 
3 Wallace, 108. 

2. They can limit and qualify their liability by stipula-’ 
tions requiring shippers to disclose value of package, and 
contract specially for the amount of responsibility. 
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This proposition is sanctioned by reason and common 
sense, for— 

Ist. Every contracting party has a right to know the ex- 
tent and amount for which he is binding himself ; 

2d. Unless he knows the amount of his liability, he can 
not be said to consent to it ; 

3d. Unless express and other carriers can demand speci- 
fication of value, they are liable to be imposed on, because 
they are bound to take what is offered. 

It is sanctioned by many and high authorities for a hun- 
dred years back. Lord Mansfield, in Gibbon v. Paynton, 
(4 Burrow, 230,) says, “that carriers are only bound for what 
they are fairly told of.” This was decided in the absence 
of special contract such as we have in this case. See, also, 
the following : 2 Greenl. Ev. § 215; Clarke v. Gray, 6 East, 
563; Clay v. Willan, 1 H. Blackstone, 298; Orange Bk. v. 
Brown, 9 Wend. 115; Selwyn, Nisi Prius, vol. 1, Am. Notes, 
page 420, note 1; Nevins v. Bay St. Bk. Co., 4 Bosw. 232; 
Redf. on Carriers, p. 52, note 10, citing cases; Angell on 
Carriers, p. 250; Bowman v. Am. Ex. Co., 21 Wis. 152. 

3. Wherever special contract exists, changing the char- 
acter of a carrier from a common to a private carrier, the 
latter can not be declared against as a common carrier; 
but the action must be on the special contract or fora 
breach of duty arising out of such contract. The above is 
a quotation from Story on Bailm., § 551, p. 548, (citing 26 
Verm. 248; 13 Ad. & Ellis, (N. 8.) 347; 5 Eng. Law & Eq. 
329.) See, also, York v. Central R. R., 3 Wallace, 107. 

This was a special contract, and, therefore, the express 
company ceased to be common carriers and became as pri- 
vate bailees for hire—and should have been so declared 
against. The third charge asked by defendant and refused 
by the court, should have been given. 

4, If it is sought to charge the express company for neg- 
ligence, then, again, we say the form of action is wrong. 
They should have brought an action in form ex-delicto, or 
at any rate, the complaint should have alleged negligence 
or some misconduct on part of the company or its agents 
or servants.—See Redf. on Negligence, p. 12, note 3; Nee- 
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- dies v. Howard, 1 E. D. Smith, 58; Weed v. Saratoga R. R., 
19 Wend. 534. 











Joun T. HEFtin, and Petrus & Dawson, contra. 
(Appellee’s brief did not come into Reporter's hands, } 


PECK, C. J.—Express companies were originally formed 
for the purpose of carrying and transporting, mainly, 
money, treasure, and other valuables, and the value, rather 
than the weight or size of the parcel or package, was 
looked to in determining the price to be charged for the 
transportation, and the risk thereby incurred. 

There was, therefore, great propriety in having the value 
of the articles known, that the carrier might understand 
the extent of his responsibility, and also have some rea- 
sonable data to govern him, as to the compensation to be 
charged for the care and dangers he took upon himself. 

Of late years, however, these companies have greatly 
increased in number, and in the nature, character and 
extent of the business in which they are engaged. 

They are now competitors and rivals with the other 
great transportation enterprises of the day, and are 
engaged not only in the transportation of comparatively 
small parcels and packages, and articles of value, properly 
so-called, but also in the carriage of goods, wares and mer- 
chandise, and of the great staples and products of the 
country. 

Consequently they have become, in every just sense of 
the term, common carriers, and must be held to the lia- 
bilities that the law imposes upon such persons. 4 
. These liabilities, it is well understood, may be reasonably 
limited by special contract, but public policy will not per- 
mit a common carrier, in this way, to be exempted from 
damages for losses occasioned by the negligence or mis- 
feasance of himself, or of his servants.— Mobile d Ohio 
R. R. Co. v. Hopkins, 41 Ala. 486. 

In a note on page 302, 1 vol. Redfield on Railways, it is 
said, “mere general notices in regard to the liabilities of 
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carriers are of no avail, unless reduced to the form of , 
special stipulations, and signed by the party sending the 
goods, and be also, in the opinion of the court before 
whom the case shall be tried, just and reasonable.” 

In the present case, the action is brought to recover 
damages for the loss of two bales of cotton. 

The defendant’s agent, at the time of the shipment, gave 
to the plaintiff, the appellee in this court, a receipt, con- 
sisting of a printed form, and filled up and signed by said 
agent. 

The cotton was shipped at Blue Mountain, and was to 
be delivered in Selma to plaintiff's consignees, named 
therein. 

The following portion of said receipt is found in the 
printed part thereof, to-wit: “It is further agreed, 
and is part of the consideration of this contract, that 
the Southern Express Company is not to be held lia- 
ble or responsible for the property herein mentioned, for 
any loss or damage arising from the dangers of railroad, 
ocean, steam or river navigation, leakage, fire or any other 
cause whatever, except the same be proved to have occur- 
red through the fraud or gross negligence of its agents, or 
servants, unless specially insured by it, and so specified in 
this receipt, which insurance constitutes the limit of the 
liability of the Southern Express Company, in any event; 
and if the value of the property above described is not 
stated by the shipper, at the time of shipment, and speci- 
fied in this receipt, the holder hereof will not demand of 
the Southern Express Company a sum exceeding fifty dol- 
lars for the loss or detention of, or damage to each pack- 
age herein receipted for, nor shall said company be 
responsible for the safety of said property after its arrival 
at its place of destination. All articles of glass, or of 
liquids, will be taken at the shipper’s risk only, and the 
shipper agrees that the company shall not be held liable 
for any injury or loss, by breakage, leakage, or other- 
wise.” 

It does not appear that the attention of the shipper was 
drawn to the printed parts of said receipt, which have 
reference to many matters in no wise connected with the 
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shipment of the cotton, and if it had, he would not prob- 
ably have supposed that by the word packages, bales of 
cotton were thereby intended to be embraced. 

The evidence shows that the cotton arrived in Selma, 
the place of its destination, and on its arrival the defend- 
ant’s agent, instead of delivering it to the consignees, 
named in the receipt, delivered it to a stranger, and 
thereby it was lost to the plaintiff. 

The appellant, the defendant below, insists that as no 
value was put upon the cotton, and expressed in the receipt, 
the plaintiff could not recover more than fifty dollars a 
bale for its loss. 

In the first place, we hold that bales of cotton are in no 
proper sense packages, and for this reason it was unneces- 
sary to state their value in the receipt. 

There is, in our opinion, no more reason in calling a bale 
of cotton a package than there is in holding a hogshead of 
tobacco to be so. Packages, as here used, must be inter- 
preted to mean small parcels or bundles, whose appearance 
would give no adequate information of their value to the 
carrier. 

In such cases there would seem to be great propriety in 
having their value named, to enable the carrier to make a 
charge answerable to the responsibility he would assume, 
and, at the same time, inform him of the care required to 
be taken of them. 

Fair dealing and common honesty would seem to require 
this; but where the appearance of the article, itself, indi- 
cates its value, and advises the carrier of the care usually 
taken in the transportation of such articles, the necessity 
of having its value stated is not perceived. In such cases 
the carrier is liable, although nothing is said by the ship- 
per about the value. —Beck et al. v. Evans et al., 16 East, 
244, It may, no doubt, be safely said that the value of 
cotton is as well, and, perhaps, as a general thing, better 
known to the carrier than to the shipper. Its value 
depends upon the public markets, the knowledge of which 
is alike open to both parties; there is, therefore, no real 
danger that any deceit or fraud will, or can be practised 
upon the carrier. 
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In such a case, then, if the carrier does not insist upon 
the statement of a value, we think the fair inference is that 
he does not consider it to be a package, or that the state- 
ment of a value is waived, and, in either case, the shipper 
should not be prejudiced by the omission. 

What would be considered proper care in the transpor- 
tation of the common products of the country, or of goods 
and merchandise, packed in the usual way, would be gross 
negligence in relation to small parcels or packages of 
value, that might be easily purloined or lost. 

In this case the loss was occasioned by the delivery of 
the cotton to a stranger, at the place of destination, and 


not to the consignees of the plaintiff, whose names were | 


written in the receipt ; the defendant, therefore, was clearly | 


liable for its loss. Under the circumstances, it seems to 


us, the delivery of the cotton to a wrong party may well 


be held to be an act of gross negligence. 


The complaint is in the form given in the Revised Code 


against a common carrier. The trial seems to have taken 
place without any plea being, in fact, filed. 

Under our system of pleading and practice, this form of 
& complaint is sufficient to authorize a plaintiff to recover 
against a common carrier, whether the cause of action be 
ex-contractu or ex-delicto. 

The errors assigned are on the charges of the court ; the 
court gave one charge of its own motion, and one at the 
instance of the plaintiff, to each of which the defendant 
excepted ; and, thereupon, asked the court to give three 
charges, which were in writing. These charges were 
refused, and the defendant excepted. 

It seems to us the defendant had no cause to complain 
of the charges given. The first, in substance, told the 
jury that if the cotton was lost by the gross negligence of 
defendant’s agents, the plaintiff was entitled to recover its 
value at the time of its loss, and interest on the same. 
The plaintiff might well have objected to this charge, as it 
made his right to recover to depend upon gross negli- 
gence, which was clearly wrong. 

The charge, given at plaintiff's instance, asked the court 
to instruct the jury, that if the cotton arrived in Selma, the 
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place of destination, and was there delivered to the firm of 
Monk, Edwards & Co., and not to his consignees, to whom 
it was shipped, and thereby it was lost, the plaintiff was 
entitled to recover the value of the cotton, and interest on 
the same to the day of the trial; there is no error in this 
charge. The defendant, by the express stipulations of the 
receipt, was bound on the arrival of the cotton to deliver 
it to the plaintiff's consignees. It was delivered to other 
parties, without showing any authority for such a delivery, 
and, thereby, the plaintiff lost the cotton; this, unques- 
tionably, rendered the defendant liable for its value. 

By the first charge asked, the defendant sought to avoid 
a liability, because the value of the bales were not men- 
tioned in the receipt. This, as we have before stated, was 
unnecessary, for the reason that bales of cotton are not 
packages within the meaning of that word, as used in the 
receipt ; and, for the further reason, that a bale of cotton 
is an article that sufficiently indicates it value, without 
any thing being said about it.— Beck et al. v. Evans et al. 
supra. 

The second charge asked and refused is, in effect, that 
the terms of the receipt did not fix on the defendant the 
liabilities of common carriers, and if the cotton was 
received by defendant upon said contract, and was lost by 
being delivered to a wrong person, the plaintiff could not 
recover in this action. 

We hold that the receipt alone, taken in all its parts, was 
sufficient to justify the jury in finding the defendant to be 
acommon carrier. In addition to the corporate name of 
the defendant, the receipt, we think, can not be read with- 
out leading to the clear inference that the defendant was 
engaged in a general business of transportation for hire; 
this would make him a common earrier.—Story on Bail- 
ments, § 496. 

A common carrier, whose common law liability is lim- 
ited by an agreement, is, notwithstanding, liable for losses 


' occasioned by his own misfeasance, or that of his agents, 
as if he, or they, deliver an article to a person not entitle 

to receive it.—Story on Bailments, § 570, and Beck et al. v. 
Evans et al., 16 Kast, supra. And a recovery may be had 
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in such a case, under a complaint in the form given in the 
Revised Code. 

The third charge asked was rightly denied. It seems to 
put upon the jury the determination of a question, that, 
on the evidence, more properly belonged to the court; it 
would have required the jury to determine the legal effect 
of the receipt. We think the fair construction of the 
receipt fixed the character of the defendant to be that of 
common carrier, and its construction, as to that question, 
was properly for the court, and not the jury. 

There seems to be no error in the proceedings of the 
court below, and its judgment is affirmed, with five per 
cent. damages. The appellant will pay the costs of this 
court and the court below. 





FORE vs. FORE. 


[INQUISITION OF LUNACY.] 


1. Lunacy, proceedings to determine ; what sufficient notice of, to lunatie.— 
In proceedings of lunacy the service of the writ of arrest is the only 
notice to which the lunatic, idiot, or non compos mentis is entitled in 
order to bring him into court. 

2. Same; proceedings in, sufficient if statute is followed.—This proceeding 
is statutory in this State, and is sufficiently regular if the requirements 
of the statute are substantially complied with. 

3. Certiorari, effect of ; what judgment must be given on.—Certiorari, un- 
less the statute otherwise directs, brings up the record of the proceed- 
ings in the court below, and the appellate court must give judgment 
on this record. It must affirm or quash the judgment of the inferior 
tribunal. It can not reverse the judgment and remand the cause fora 
new trial. 

4. Quere—Does not an appeal lie from the final order of the judge of 
probate upon a proceeding of lunacy, as in other case of the final dis- 
position of a case? 


Appeal from the Circuit Court of Monroe. 
Tried before Hon. P. O. Harper. 
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From the bill of exceptions, taken at the hearing before 
the circuit judge in the court below, which bears date the 
17th day of April, 1869, it appears that John F. Fore pe- 
tioned the honorable judge of the probate court of Mon- 
roe county, in this State, to have James Fore declared a 
person non compos mentis. This petition was filed on the 
12th day of November, 1868, and it alleges, that petitioner 
is the nephew of said James Fore; that said James Fore 
isa male, about seventy-eight years old; that he resides 
about eight miles north of Midway, in said county of Mon- 
roe, and that he is non compos mentis, and unable to man- 
age his own business. This petition is duly sworn to by 
the petitioner. On this petition, the judge appointed the 
20th day of November, 1868, to hear said cause. 

Writs were then issued for the summoning of a jury, 
and to take the said James Fore, the alleged non -compos 
mentis, and if consistent with his health or safety, have 
him present at the place of trial, as required by law. This 
latter writ, for the arrest of the incompetent, was dated 
November 12th, 1868, and has the following return in- 
dorsed thereon by the sheriff, to-wit: “ Executed on said 
James Fore; and I further return that it is not consistent 
with the health and safety of said Fore to be present at 
the trial; this, November 16th, 1868.” At the time ap- 
pointed for the trial, to-wit, on the 20th day of November, 
1868, the cause was heard, and the jury found that the 
facts in the petition were true, “and that the said James 
Fore is a non compos mentis and incapable of governing 
himself or managing his own affairs.” Upon this finding, 
the court ordered, adjudged and decreed, that said petition 
be recorded, and appointed said J. F. Fore guardian of the 
person and property of said James Fore, said non compos 
mentis. 

On the 7th day of December, 1868, said James Fore, 
said non compos mentis, by his next friend, petitioned the 
judge of probate of said county of Monroe for his resto- 
ration to the custody and management of his estate. The 
facts of this petition were contested by said guardian, and 
ajury was summoned to try the facts. On the trial of 
this petition, the jury found against the petitioner, and that 
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the allegations set forth in his petition were “untrue.” 
Upon this, the court decreed judgment for costs in favor 
of John F. Fore against the next friend of the petitioner, 
and ordered the proceedings to be recordad. 

After this last judgment, said James Fore petitioned the 
honorable judge of the 11th judicial circuit of this State 
for a writ of certiorari “ removing said petition so filed by 
said John F. Fore and cause into the cireuit court of said 
Monroe county, Alabama, that said cause may be tried de 
novo.” The prayer of this petitioner was granted, and a 
certiorari was issued accordingly, and said cause was thus 
taken into the said circuit court, but on motion of said 
John F. Fore, it was dismissed out of said circuit court. 
And this judgment of dismissal is now brought to this 
court by appeal. 


S. J. Cumine, for appellant.—1. The doctrine, that in a 
proceeding on inquisition of lunacy, the party sought to be 
declared a non compos must have notice uf the proceeding, 
is too firmly established in principle, and by the decisions 
of this court, to be now controverted.— McCurry v. Hooper, 
12 Ala. 823 ; Eslava v. Lepretre, 21 Ala. 504; Chase v. Hath- 
away, 14 Mass. 222; Wait v. Maxwell, 5 Pick. 219 ; 2 Barb. 
Ch. Pr. 230, 221. 

Did James Fore have any notice in the case? There is 
nothing that can have the least claim to be a notice to the al- 
leged non compos, but that set out on page uine of the record. 
What is that ? It is simply a notice or order to the sheriff, 
directing him that “if it be consistent with the health and 
safety of said James Fore, you are hereby required to take 
his body, so that you may have him in said court, to be 
present at said trial.” It is no notice to James Fore, and 
does not profess to be. Itis simply an order to the sheriff 
as required by § 3190 of the Revised Code. It may be 
insisted that the return of the sheriff shows that James 
Fore had notice of the proceeding. What that return 
really is, must be determined by the order on which the 
return was made. That order informed the sheriff, and the 
sheriff alone, of certain facts, and directed him to do a cer- 
tain thing, namely, “take his body so that you may have 
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him in said court to be present at said trial.” And the 
execution of this order was simply by taking the body, 
and finding him unable to attend court, discharging him. 
That is the strongest view that can legitimately be taken 
of the return by the sheriff. But I insist, that the fair and 
proper construction of the sheriff's return, in the eye of 
the law, it involving a question of liberty and property, is, 
that the sheriff, finding that James Fore was physically 

. unable to attend the court, gave him no notice of the pro- 
ceedings, but returned the order to the probate court, with 
his endorsement thereon, as appears in the record. 

2. So far back that it may be considered common law, 
the ¢éourt of chancery, under the crown, alone had juris- 
diction of lunatics and persons non compos; and in the 
court of chancery the alleged non compos was entitled to 
notice when a commission of lunacy was to be executed. 

3. The case is strongly put by the supreme court of 
Massachusetts, in the case of Chase v. Hathaway, 14 Mass. 
Rep. 222. ‘That court says, on page 226: “Indeed, it would 
seem strange that the whole estate of a citizen might be 
taken from him, and committed to others, and his personal 
liberty restrained, upon an ex parte proceeding, without 
any notice of the pendency of a complaint, upon a sug- 
gestion of lunacy or other defect of understanding, while 
the depriving him of the minutest portion of that property, 
or the slightest detention of his property, would be illegal 
upon a charge of crime, or of a breach of a civil contract, 
unless all the formalities of a trial were secured to him by 
the forms of process, and the regular execution of it.” When 
a statute requires service of a notice upon an individual, it 
means personal service, unless some other service is speci- 
fied or indieated.— Rathbun v. Acker, 18 Barb. 393; Oakey 
v. Aspinwall, 4 Comst. pp. 520-21; see, also, Wait v. Max- 
well, 5 Pick. 217, as to notice, 

4, The same line of argument on this point is taken up, 
and maintained by this court, in the cases of McCurry v. 
Hooper, and Eslava v. Lepretre, before cited ; and the Mas- 
sachusetts cases are referred to and cited with appro- 
bation. | 

5. Neither in the Massachusetts Acts, on the subject of 











482 FORTY-FOURTH ALABAMA. 


Fore v. Fore. 














Inquisitions of Lunacy, nor in our statute as contained in 
the Revised Code, or under the law in Clay’s Digest, is no- 
tice to the alleged non compos required. But all the cases 
before cited lay down the law as undeniable, that he must 
have personal notice, issued and executed on him accord- 
ing to the forms and requirements of the law. 

5. The 12th section of the declaration of rights in the 
constitution of Alabama, declares “that no person shall be 
debarred from prosecuting or defending before any tribu- 
nal in the State, by himself or counsel, any civil action to 
which he is a party.” But if a man can be tried, and his 
liberty restrained, and his property taken from him, with- 
out notice, he is deprived of this constitutional right. 

6. That certiorari was the proper remedy and proceeding 
by which to take the case to the circuit court, is shown by 
the decisions of this court in Lx parte Keenan, 21 Ala. 558; 
Lamar v. Commissioners’ Court, 21 Ala. 773 ; The Commis- 
sioners, &c. v. Thompson, 15 Ala. 134; Barnett v. The State, 
15 Ala. 329; Rev. Code, § 747. 

7. It may be that the filing the petition, alleging juris- 
dictional facts, may have given the probate court of Mon- 
roe jurisdiction of the subject matter. But here the court 
renders a personal judgment ; and a personal judgment or 
decree is erroneous and void, unless the court has acquired 
jurisdiction over the person, as well as over the subject 
matter.— Mitchell v. Gray, 18 Indiana, 123 ; Gray v. Hawes, 
8 California, 562; Steen v. Steen, 25 Mississippi, 514, and 
cases before cited. 


J. W. Posey, contra. 


PETERS, J., (after stating facts as above.)—No doubt a 
certiorari may be improvidently granted. When this is 
the case, it should be dismissed.— Winn v. Freele, 19 Ala- 
171; Enis v. Ross, 19 Ala. 239. 

The jurisdiction of causes for the inquiry into lunacies 
and idiocies, and into such mental incapacity as renders 
a party incompetent to manage his own affairs, and 
requires the assistance of a guardian, has been transferred 
by our law from the chancellor to the judge of probate. 
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And this latter officer exercises the same jurisdiction that 
the chancellor did before this change, but in the manner 
prescribed by the statute; and the proceedings before 
the judge of probate must have the same effect, to the 
extent they go, that the like proceedings would have had 
before the chancellor. Judge Story lays down the chan- 
cery practice in such cases, which is no doubt correct, as 
follows : He says, “in regard to the manner of ascertain- 
ing whether a person is an idiot or a lunatic, or not, a few 
words will suffice. Upon a proper petition addressed to 
the chancellor, not as such, but as the person acting under 
the special warrant of the crown, a commission issues out 
of chancery, on which the inquiry is to be made, as to 
the asserted idiocy or lunacy of the party. The inquisi- 
tion is always had, and the question tried by a jury, whose 
unimpeached verdict becomes conclusive upon the facts. 
The commission is not confined to idiots or lunatics, strictly 
so-called ; but in modern times it is extended to all per- 
sons who, from age, infirmity, or other misfortune, are 
incapable of managing their own affairs, and therefore are 
properly deemed of unsound mind, or non compotes mentis. 
2 Story on Eq. § 1865; Rev. Code, § 3189. In this case 
the requisitions imposed by the statute seem to have been 
very precisely pursued. The writ of arrest of the lunatic, 
or the alleged incompetent, was duly served upon him- 
This completed the jurisdiction of the judge of probate» 
and brought the defendant into court; no other notice is 
required by the statute. If the defendant failed to avail 
himself of such matters of defence as he might have had 
to urge in his behalf, he must suffer the effect of his fail- 
ure to do so. His ignorance of the time and mode of 
making his defense can not avail in the present condition 
of his cause. Ignorance of law, in such a case, does not 
excuse. Jgnorantia juris non excusat——Broom’s Max. p. 
122, marg. Aside from this objection, that the defendant, 
Fore, was not sufficiently aud properly notified of the pro- 
ceeding in lunacy before the judge of probate, which is so 
ably urged by the learned counsel for the appellant, the 
record of the proceedings before the judge of probate is 
devoid of irregularity. But this objection is not well 
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taken to this proceeding ; because it clearly appears that 
the defendant, Fore, had all the notice that the statute 
contemplates. This must be regarded as sufficient.—Rey. 
Code, § 3190. 

A certiorari only brings up the record of the proceed- 
ings in the inferior court to the superior court, and the 
cause must be heard in the superior court on the record 
alone. There can not be a trial de novo, unless the statute 
has so directed. If there is no error in the record, the 
judgment of the inferior court must stand ; and such errors 
as do not grow out of the record, must be reserved by bill 
of exception, whether they arise out of law or fact.— 
2 Bac. Ab. Bouv. p. 162, et seq.; John v. The State, 1 Ala. 95, 
The judgment on certiorari is either that the proceedings 
below be quashed or that they be affirmed.—8 Yerg. 102, 
118; 5 Mass. 423. 

I think that an appeal may well lie in such a case as this, 
It is a proceeding before the judge of probate, and is dis- 
posed of by his order ; it is also a final disposition of the 
cause before him. The interest often involved is certainly 
such as would justify an appeal.—Rev. Code, § 2247, 3485 ; 
Const. Ala. 1867, art. vi, §§ 1,2; 2 Chitty’s Gen. Pr. 353, 
354. 

No doubt a party isentitled to notice of proceedingsagainst 
him to have him declared a lunatic, or a person non compos 
mentis. But that is not the condition of thiscase. Here the 
party had the notice that the statute prescribes. This be- 
ing so prescribed, it takes the place of all others, unless it is 
merely a cumulative statute. This is not so. The statute 
changes the old law, and it deals with the whole subject ; 
the form of the remedy, as well as the jurisdiction. In 
such a case the statute contains the whole law, and repeals 
the old requirements not copied into it. Then the writ of 
arrest is all the notice the defendant was entitled to, and 
this he received.—LHslava et al. v. Lepretre, 21 Ala. 504; 
Smith’s Com. on Stat. p. 904, § 786. 

There was no error, as shown by the record, in the pro- 
ceedings in this suit in the court below. Its judgment is 
therefore affirmed. The appellant’s representative will pay 
the costs of this appeal in this court and the court below. 
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MOORE vs. DICKERSON. 


[JUDGMENT BY DEFAULT ON VOID ATTACHMENT. ] 


}. Appearance, general ; what is not, and can not have effect of.—An ap- 
pearance of a defendant by motion to dissolve an attachment is not a 
general appearance, and can not have the effect of one. 

2. Judgment by default, entry of ; when will be treated as clerical error.—A 
judgment entry that the parties came by their attorneys, will be treated 
as a clerical error on appeal, when the bill of exception shows that the 
defendants made default. 

3. Attachment ; when premature and void.--An attachment issued on the 
9th day of November against one who had agreed to deliver cotton that 
fall is without authority of law and void, the obligor not being in de- 
fault until the expiration of the fall, and the demand not being a debt. 


AppraL from Circuit Court of Lowndes. 
Tried before Hon. J. Q. Smiru. 


The appellee commenced this suit by attachment, and 
the appellant, by motion entered on the motion docket, 
applied to the court for a rule upon the plaintiff to show 
cause why the attachment should not be dissolved, on the 
ground that it had issued before the maturity of his obli- 
gation, in a case not so provided for by law. 

The plaintiff, resisting this motion, exhibited a contract 
dated March 3d, 1868, by which the defendant agreed to 
deliver to her “ five bales of cotton of five hundred pounds 
each next fall.” The attachment was issued November 9th, 
1868. 

The affidavit, bond, attachment, its levy, the complaint 
and the contract constituted all the evidence, and upon this 
the court overruled the motion. The plaintiff afterwards 
obtained a judgment, the entry of which recites that the 
parties came by attorney. The bill of exceptions, however, 
states that the defendant entered no other appearance 
than by his motion to dissolve the attachment. 
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The errors assigned are— 
ist. Overruling the motion to dissolve the attachment, 
2d. The judgment rendered. 


Frrzpatrick & WILLIAMSON, for appellant. 
Gero. 8. Cox, contra. 


B. F. SAFFOLD, J.—An appearance by motion of a 
defendant to dissolve an attachment is not a general ap- 
pearance, and can not have the effect of one.—Rev. Code, 
p-. 815, Rule 1; Lampley v. Beavers, 2 Ala. 534; Nabors v, 
Nabors, 2 Port. 162. 

The judgment in this case, as is shown by the transcript, 
ought to have been by default. The error in this respect, 
under the circumstances, must be regarded as clerical, and, 
therefore, not reversible, but the appellant must have the 
benfit of the proper judgment. 

The cause of action is not a debt, to enforce the colleec- 
tion of which an attachment may issue before it is due— 
Rev. Code, § 2927 ; Bozeman v. Rose, 40 Ala, 212. The ob- 
ligation of the defendant was to deliver the cotton during 
the succeeding fall. ‘The attachment was issued Novem- 
ber 9th, 1868, before he was in default.—Add. on Contracts, 
1133. It was therefore void. 

A judgment by default, predicated on a void attachment, 
is void.— Flash, Hartwell & Co. v. Paul Cook & Co., 29 Ala. 
141; Mathews, Finley & Co. v. Sands & Co., tb. 1865 
Stevenson v. O’ Hara, 27 Ala. 362. 

The judgment is reversed and the cause remanded. 
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OXFORD IRON COMPANY vs. QUINCHETT. 


{ACTION FOR BREACH OF INDEPENDENT COVRNANT. ] 


J. Deposition ; when will be suppressed.—A deposition, taken on interrog- 
atories, without giving the adverse party the notice required by section 
9718 of the Revised Code, will be suppressed, unless it be shown that 
the party to whom notice is required to be given, under the provision 
of said section, resides out of, or is absent from, the county. If the 
adverse party be a corporation, then it must be shown that the domicil 
br place of business of the body corporate is not in the county, and 
that it has no officer, or agent or attorney of record, within the countys 
to whom notice may be given, 

2. Same; motion to suppress, when in time.—A motion to suppress a depo- 
sition so taken, is in time if made after the parties have announced 
themselves ready for trial, but before the trial is in fact commenced. 

3. Deposition, taking of ; when irregular, what will not cure irregularity of. 
It is irregular for the plaintiff to take a deposition in a cause before the 
defendant is in court, by the service of process on him personally, or 
by the attachment of his estate, or in some other legal way; and such 
irregularity will not be cured by a subsequent voluntary appearance. 

4, Contract, made during rebellion ; what, is void and contrary to public pol- 

icy.—A contract made during the late rebellion, to loan or hire mules 

to a party, known at the time to be engaged in the manufacture of iron, 
for the late Confederate government, with a knowledge on the part of 
the bailor that said mules are borrowed or hired of him to be employed 
in the manufacture of iron for said Confederate government, to be used 
for military purposes in carrying on said rebellion against the United 

States, is in violation of public policy and void, and no action can be 

maintained thereon. 

Same; what does not deprive owner of property of.—Notwithstanding 

the illegality of such contract, the owner of the mules, in a proper ac- 

tion, may recover the mules, if in possession of the bailee, or their 
value if he has converted them to his own use. 

6. Quere-—Whether, under the evidence in this case, the mules, by the 
contract of hire, having become lawful subjects of prize and capture, 
it would not be a good defense to an action for their recovery, that 
while employed in the unlawful business, they were captured and oar- 
ried off by the forces of the United States? 


cn 


AppraL from the Circuit Court of Calhoun. 
Tried before Hon. W. L. Wurttock. 


This was an action, by the appellee, Quinchett, against 
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the appellant, the Oxford Iron Company, to recover dam- 
ages for the breach of an independent covenant or agree. 
ment, in not delivering to the appellee certain mules loaned 
or hired to the Oxford Iron Company in the year 1864, 

The facts in relation to the motion to suppress the de- 
position of the appellee, Quinchett, and the evidence in 
relation to the loan or hiring of the mules, are sufficiently 
set out in the opinion. 


JoHN T. HEFtty, for appellant. 
A. J. WALKER, contra. 


PECK, C. J.—The deposition of the appellee, the plain- 
tiff below, should have been suppressed. 

The suit was commenced in August, 1866. The sum- 
mons was issued against the appellant, as a body cor- 
porate. 

The return of the sheriff is in the following words, to- 
wit: “ Executed by serving a copy on E. G. Robinson, 
agent of the defendant.” 

There is no evidence in the record, in addition to the 
sheriff’s return, that said Robinson was the defendant’s 
agent. 

The cause was put upon the docket at the fall term, 1866, 
and was continued, from term to term, until the March 
term of the court, 1869, when the defendant appeared by 
attorney, and pleaded—Ist. Nul tiel corporation; 2d. The 
general issue, with leave to give any matter in evidence 
that might be specially pleaded. 

On the 3d day of February, 1869, before any appearance 
had been entered, the plaintiff filed with the clerk an affi- 
davit and interrogatories to take his own deposition, on 
_ the ground that he resided out of the State, without stat- 
ing where his residence was. 

No notice in writing, or otherwise, was given to the de- 
fendant, or to any officer or agent of the company, or to 
any attorney of the defendant, of the filing of said inter- 
rogatories; nor is there any evidence in the record, that 
the defendant’s domicil or place of business was not in the 
county, or that there was no officer or agent of the com- 
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pany in the county, or that there was no attorney of record 
within the county. 

On the 15th day of said month of February, a commis- 
sion was issued, and on the 22d day of March following, 
the answers of the plaintiff to said interrogatories were 
taken in Memphis, Tennessee. 

After the parties had announced themselves ready for 
trial, but before its commencement, the defendant moved 
the court to suppress the said deposition of the plaintiff, 
for the following, among other reasons, to-wit: That the 
court had not acquired jurisdiction of the defendant, when 
the said deposition was taken ; that the defendant was not 
in court, by the service of process, appearance, plea or 
otherwise, when the deposition was taken; and that the 
deposition was irregularly taken, and without notice to the 
defendant, as required by law. 

The court overruled the defendant's motion, and refused 
to suppress said deposition ; and it was read in evidence, 
by the plaintiff on the trial, and the defendant excepted. 

Where a party takes his own deposition, to be used on 
the trial of a cause, in his own behalf, he must be careful 
to comply strictly with the requirements of the law, that 
permits his deposition to be taken for that purpose, or it 
should be suppressed, on the objection of the adverse 
party. 

Any other rule may, and we think will, lead to great in- 
justice. 

The policy of permitting a party to be a witness in his 
own case is, to say the least of it, a novelty ; and itis to be 
feared will, in many cases, give to unscrupulous suitors, a 
great and an unjust advantage over conscientious parties. 

Where the evidence is obtained by deposition, and there 
is no opportunity for a cross-examination, in the presence 
of the court, this may, perhaps, to some extent, be pre- 
vented, by requiring a strict observance of the law in such 
cases. 

In the present case, the defendant has had no opportu- 
nity whatever to cross-examine the plaintiff, and for this 
reason alone, the deposition should have been suppressed. 
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If the service of the summons on the said Robinson, as 
the agent of the corporation defendant, was sufficient to 
bring the defendant into court, then it was suflicient to 
have required the plaintiff to give him notice of the filing 
of his interrogatories ; or to excuse his neglect, he should 
have shown, that he was not in the county, or had ceased 
to be agent, and that defendant’s domicil, or place of bus- 
iness, was notin the county, and that there was no attor- 
ney of record, or officer, or agent, of the company, in the 
county, to whom notice could be given. 

The fact that the defendant was sued as a corporation, 
does not change the principle, nor justify the course pur- 
sued by the plaintiff; but is a reason why the rules of 
practice on the subject of taking depositions should be 
the more rigidly enforced. 

If the person on whom the summons was served, was 
such an agent of the corporate body as authorized the 
service to be made on him, then, the notice of the filing of 
the interrogatories might have been given to him, or, to 
any other agent or officer of the company upon whom the 
summons might have been legally served. 

But, it is well settled by the decisions of this court, that 
the service of the summons, as it appears by the return of 
the sheriff, without other proof, was altogether insufficient to 
bring the defendant into court, and any judgment that 
might have been rendered on that service alone, would have 
been erroneous.—Planters and Merchants Bank of Hunts- 
ville v. Walker, Minor’s Rep. 391; Lyon et al. v. Lorant & 
Krebbs, Adm’rs, 3 Ala. 151; Montgomery & Eufaula R. R. 
Co. v. Hartwell, 43 Ala. 508; Wetumpka & Coosa R. R. Co. 
v. Cole, 6 Ala. 655; Rev. Code, §§ 2568, 3569. 

We also hold it irregular for a plaintiff to take a depo- 
sition until the defendant is in court, by service of process 
on him personally, or by the attachment of his estate, or 
in some other legal way ; and such an irregularity will not 
be cured by the subsequent voluntary appearance of the 
defendant. 

The motion to suppress this deposition was made in time. 
In the case of Bryant v. Ingraham, (16 Ala. 116,) it is de- 
cided that where a deposition is regularly taken, but under 
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circumstances which show that injustice may be done by 
using it, the court may, in its discretion, suppress it, but 
should not, unless a motion for that purpose is made, be- 
fore it is offered in evidence; but if it be not regularly 
taken, it is illegal evidence, and must be rejected when 
offered, if objected to. 

For the error in refusing to suppress this deposition, the 
judgment must be reversed, and the cause remanded for 
another trial. 

There is an important question made on the record, that 
will, no doubt, arise on another trial—a question in which 
the validity of the contract, the foundation of the action, 


- js involved, and for that reason, it is better to have it now 


decided. 

The evidence set out in the bill of exceptions tends to 
show, and, if believed, we \think does show, that the de- 
fendant, at the time the contract was made, was engaged 
in manufacturing iron for the Confederate States, to be 
used by said Confederate States for military purposes, in 
prosecuting the rebellion then being carried on against the 
government of the United States, and that defendant 
wanted the mules named in the contract set out in the 
complaint, to be employed in the business in which defend- 
ant was so engaged, and that the plaintiff, at the time of 
making said contract, and when the mules were delivered 
to the defendant under it, knew that defendant wanted said 
mules, and contracted for them to be used and employed in 
the manufacturing of iron for the purposes aforesaid, and 
that plaintiff also knew the purpose for which the iron, so 
to be manufactured by defendant, was to be used during 
the time defendant might have said mules in his possession 
under said contract. 

We have no hesitation in pronouncing said contract un- 
lawful and illegal, if made under the circumstances and for 
the purposes which the evidence, if true, tends to prove. If 
it did not constitute an act of treason, it was clearly trai- 
torous in its character, in violation of public policy, and, 
therefore, void. 

All the parties to it were alike guilty, and the courts will 
not permit either party to maintain an action on such a 
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contract. Ex turpi causa non oritur actio. No right of ac. 
tion can spring out of an illegal contract—Broom’s Legal 
Maxims, 704; Blackford v. Preston, 8 T. RB. 93. The courts 
will not assist in giving effect to contracts which are ex. 
pressly, or by implication, forbidden by law, or which are 
contrary to justice, morality, or sound policy. 

“ The defendant asked the court to charge the jury, that 
if they believed from the evidence that at the time the 
plaintiff agreed with the defendant for the use of the 
mules, and when the mules were delivered to the defend- 
ant, the plaintiff knew that the defendant was engaged in 
the manufacture of iron for the Confederate government, 
and wanted the mules to use in the manufacture of iron 
for the Confederate government, to be used by the Confed- 
erate government in carrying on the war then existing be- 
tween the Confederate government and the United States, 
the plaintiff could not recover.” It seems to us this charge 
should have been given. 

We do not intend, however, to be understood, that in a 
proper action the mules themselves, or their value, may 
not be recovered. The unlawful contract did not divest 
the plaintiff of his property, and if the mules remain in the 
defendant’s possession, or if he has disposed of them, or 
converted them to his own use, he is, undoubtedly, bound 
to restore them to the plaintiff, or account for their value; 
but if, while in the defendant’s possession, they were cap- 
tured by the forces of the United States, and thus lost to 
both parties, we strongly incline to the opinion, that under 
the evidence in this case, if true, no action can be main- 
tained against the defendant for the recovery of their value. 
If the plaintiff, by his agreement and voluntary act, placed 
the mules in the defendant’s possession to be employed in 
an unlawful business—a business that rendered them the 
lawful subjects of capture and prize—then he must bear the 
loss that has followed and resulted from his unlawful con- 
duct. 

The judgment of the court below is reversed, and the 
cause is remanded for a new trial. The appellee will pay 
the costs of this court and of the court below. 
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OSBORNE vs. MAYOR, ALDERMEN, &c. OF MOBILE. 


[APPEAL FROM FINE IMPOSED BY MAYOR'S COURT ON AGENT OF EXPRESS COM- 
PANY, FOR TRANSACTING ITS BUSINESS IN MOBILE, WITHOUT HAVING TAKEN 
OUT LICENSE. } 


1. City of Mobile, § 2 of ordinance passed 2d day of March, 1866; not in 
conflict with the constitution of the United States, nor of the State of Ala- 
bama.—That part of section 2 of an ordinance of the city of Mobile, 
passed 2d day of March, 1866, which requires the payment of an annual 
license of $500 of “ every express company or rail road company, who 
shall do business in the city of Mobile, and whose business extends 
beyond the limits of the State,” is not in conflict with the constitution 
of the United States, nor with the constitution of the State of Ala- 
bama, 

2. Same, license required ; not an import or export duty, nor regulation of 
commerce.—Such a license tax is not an import or export duty, nor is it 
a regulation of commerce between the several States, nor between the 
State and foreign countries. 

3. State, power of to levy taxes; [to what extends, how limited.—The power 
of the State to levy taxes, and impose licenses, extends to every species 
of property, and to all occupations within the State, except where the 
power is limited by the constitution of the United States, or by the 
constitution of the State. 

4. Power to tax may be delegated to municipal corporation.—This power to 
levy taxes and impose licenses may be transferred to a municipal cor- 
poration within the limits of the corporation. 


AppgaL from the Circuit Court of Mobile. 
Tried before Hon. JoHN ELLIorTT. 


The facts are stated in the opinion. 


J. Lirrte Sara, for appellant.—The judgment of the 
court below violates the following provisions of the consti- 
tution of the United States, and the acts of Congress 
made on the subjects to which these provisions of said 
constitution relate, that is to say: Article 1, paragraph 3 
of section 8, which provides that Congress shall have 
power to regulate commerce with foreign nations, and 
among the several States, &c., and paragraph 18 of the 
same section. 
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Article 1, paragraph 5 of section 9, which provides that 
no tax or duty shall be laid on articles exported from any 
State; no preference shall be given by any regulation of 
commerce or revenue to the ports of one State over those 
of another, &c. 

Article 1, paragragh 2 of section 10, which provides 
that no State shall, without the consent of Congress, lay 
any imports or duties on imports or exports, except what 
may be absolutely necessary for executing its inspecting 
laws, &e. 

The ordinance in question imposes a greater tax on 
those express companies whose business extends beyond the 
limits of the State, than it does on the same companies 
whose business is confined to the limits of the State, and 
it prohibits any person or company from doing this, or any 
other business taxed by the ordinance, without payment of 
the tax or license required, and a penalty is imposed on 
such as do business without the payment of such tax or 
license. 

A tax of ten dollars is imposed by the United States on 
all express companies or persons doing express business.— 
U.S. Statutes at Large, vol. 13, p. 473, § 50. 

The tax being laid on the ground that the business of the 
company extends beyond the limits of the State, is a tax of 
discrimination on the business done not within the State, 
but that done outside of or beyond the limits of the State ; 
that is to say, the subject matter of the tax is not within 
the State and subject to its sovereign power of taxation, 
but it is upon imports or exports merely, “in transitu,” 
through the State. It, therefore, operates as a duty or 
import, on exports ; it tends to prevent or impede licensed 
importation or exportation itself. It is a burthen on im- 
ports or exports as such, and interferes with the regulation 
of commerce by Congress, or its exclusive power to regu- 
late it. 

Lhe ordinance taxes not its own citizens or their prop- 
erty, or an occupation pursued within the State, but some- 
thing done in other States, or foreign countries. It is such 
external thing or business that is made the subject-matter 
of the tax, as contradistinguished from a subject matter or 
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business done within the State. It is the commerce or 
business done with other countries, which is the express 
reason or cause of a vastly heavier tax or license im- 
posed. 

The tax violates the rights of the several States, under 
the United States constitution, because one State can not 
tax the property or business of any one that is beyond the 
limits of the State imposing the tax, and therefore in 
another State, in a foreign country, or on the high seas. 
Certain personalty, which in point of fact is out of the 
State, is some times taxed by a State in which the owner 
resides, because, by construction of law, the “situs” of such 
property follows the person of its owner, but that is a very 
different thing from taxing the transportation of the prop- 
erty of others, whether in or out of the State, simply 
because the seat of such business, or a branch of it, hap- 
pens to be in the State imposing the tax, and where the 
tax or unfavorable discrimination is upon, or because of 
such business, is beyond the State, 

The ordinance prohibits any company from doing such 
business of carrying goods, by express, into or out of the 
State, to or from foreign countries, or a sister State, with- 
out having paid the discriminating tax required. The tax 
is certainly an import or duty, collected once every year on 
the imports or exports the express companies may carry, 
and if one sum can be imposed, any other, though it may 
be one that will amount to a prohibition of the business, 
may be. 

What difference is there between a ship owner or cap- 
tain carrying goods for hire, and an express owner or 
agent also carrying goods for hire? They are both means 
of commercial intercourse. Yet the supreme court of the 
United States has decided that ship owners or captains, and 
stage, steamboat, and rail road lines, can not constitution- 
ally be taxed for transporting passengers or freight through 
a State, or to points beyond its limits, or for bringing them 
from without into the State. 

This tax falls within the principles of these decisions, 
and not within that of Nathan’s case,.(8 Howard S. O. 
Rep. 79,) as shown, The principles referred to are found 











496 FORTY-FOURTH ALABAMA. 


Osborne v. Mayor, Aldermen, &c. of Mobile. 





ay 





in the following cases :—Brown v. Maryland, 12 Wheaton, 
436; Southern Steamship Company v. Master and Wardens 
of New Orleans, 6 Wallace, 31 ; Amy v. State of Nevada, 6 
Wallace, 35; State of Louisiana v. S. H. Kennedy & Co., in 
1867; Passenger Cases, 7 How. Rep. 393, &c.; Gibbons v, 
Ogden, 9 Wheat. 1; New Orleans v. Southern Express Co., 
7 Dist. Ct. MS. opinion. 

The substance of the act can not be disguised by any 
new form in which the tax is imposed.—12 Wheat. 436. 


C. W. Rapier, contra.—The State may delegate to a mu- 
nicipal corporation the power to impose taxes.—9 Ala. 236; 
6 Ala. 653, 899. 

The State may tax all persons, property and vocations 
within its jurisdiction.—8 How. 82; 4 Cal. 57; 9 Ala. 236; 
4 Peters, 514; 4 Wheat. 516; 12 Wheat. 419; 2 Pet. 449, 

The State bas concurrent power with the general gov- 
ernment in regulations of commerce between the States; 
or, at least, such a law of the State is valid if it does not 
conflict with an act of congress.—7 Howard, 578; 34 Ala. 
249; 40 Ala. 133. 

The validity of the State law can not be questioned, ex- 
cept by those who show a collision with an act of congress. 
34 Ala. 249. 

There is nothing in the ordinance in question, or the re- 
quirement of the tax it imposes, repugnant to any provis- 
ion of the Federal constitution. No preference is given by 
the ordinance to the people of one State over those of 
another ; nor does the city charter, nor the ordinance, at- 
tempt to regulate commerce between the States ; nor does 
either have the effect of so regulating commerce. 


PETERS, J.—The record shows that the corporate gov- 
ernment of the city of Mobile, in this State, passed an 
ordinance on the 2d day of March, 1866, of which the fol- 
lowing sections were a part, viz: 

“Sec. 2. Every express company or railroad company 
who shall do business in the city of Mobile, and whose 
business extends beyond the limits of the State, shall pay 
an annual license of five hundred dollars, which shall be 
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deemed a first grade license; if within the limits of the 
State, one hundred dollars, and shall be deemed a second 
grade license ; and if within the limits of the city of Mo- 
bile, fifty dollars, which shall be deemed a third grade 
license.” . . . " . _ 

“Sec. 35. Any person or persons, or incorporated com- 
panies, doing business or pursuing any avocation without 
obtaining the proper license, or who shall violate any of 
the provisions of this ordinance, shall be subjected to a 
fine not exceeding fifty dollars for each and every day’s 
violation thereof, to be imposed by the mayor and collected 
as other fines.” 

It also appears that Frank R. Osborne, the agent of the 
Southern Express Company, doing business in the city of 
Mobile, was, on or about the 10th day of February, 1869, 
fined by the mayor of said city the sum of twenty-five dol- 
lars for a violation of this ordinance. This suit was taken 
by said Osborne, by appeal, to the circuit court for the 
county of Mobile, in this State, and submitted to the court 
on an agreed state of facts. The judgment against Osborne 
in the mayor’s court was affirmed, in the said circuit court, 
at its spring term, 1869. And from this judgment of the 
circuit court said Osborne appealed to this court. The 
only question insisted on in said circuit court, and again 
relied on in this court, is, that said ordinance, as to said 
express company, is unconstitutional and void, and that 
said express company is not bound to pay the tax for said 
license thus levied. 

The grounds urged for this exemption, as I understand 
them, as set out in the brief of the learned counsel for the 
appellant, are, that said ordinance attempts to regulate 
commerce between this State and other States of the Union, 
and with foreign States, and imposes a duty on exports and 
imports, without the consent of congress. 

The learned counsel for the appellant refers the court to 
article 1, section 8, part 3; article 1, section 9, parts 5 and 
18; article 1, section 10, part 2, of the constitution of the 
United States, and the acts of congress to enforce these 
clauses of the constitution, as the grounds of objection to 
this ordinance. The acts of congress above mentioned 
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are but an effort to carry into legislative effect the consti- 
tutional provisions above referred to. They do not narrow 
the powers of the State. 

Most clearly, the license tax levied by the corporation of 
the city of Mobile upon the express company, for the priy- 
ilege to carry on its business in said city, is no export or 
import duty, either upon foreign trade or the trade between 
the States of the Union. These terms have been too clearly 
and repeatedly defined to allow any doubt of their signifi- 
cation now. This is a tax for “a license to do business,” 
by the express company, within the limits of the city. It 
has nothing to do with the character of the goods and 
merchandise that the company may transport, or whether 
they may or may not transport any goods or merchandise 
at all. An import or export duty or tax is a tax levied 
directly upon the article imported or exported; that is, 
brought into the State or carried out of it.— Brown v. The 
State of Maryland, 12 Wheat. 419, 437, 438; Passenger 
Cases, 7 How. 283. Thisis not a license to export or to im- 
port. It does not, then, infringe either of the sections of 
the constitution referred to. 

Neither is it a tax “to regulate commerce ;” which is pro- 
hibited to the States. To regulate commerce, is to pre- 
scribe a rule by which it is to be governed.— Gibbons v. Og- 
den, 9 Wheat. 156; Story’s Const. § 1061; Story’s Const. 
§ 1061, note 2. This is nothing of that kind. The com- 
pany can conduct its business as it pleases, and charge 
what rate of fees for transportation it pleases. Express 
companies are common carriers, and this ordinance does 
not interfere with their duties, as such, in the slightest. It 
is simply a tax for license to conduct their business in the 
city of Mobile, and not a regulation of the business itself. 
It can not therefore be obnoxious to the constitutional pro- 
visions above cited.— Baldwin v. The American Express Co., 
22 Ill. 197; S. C., 26 Ill. 504; Southern Express Co. v. Ca- 
perton, January term, 1870. 

The State may delegate its power to tax or grant licenses 
to a municipal corporation within the limits of such cor- 
poration. This has been done in this case.— Battle v. The 
Corporation of Mobile, 9 Ala. 234; Intendant of Marion v. 
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Chandler, 6 Ala. 899 ; Eastabrooks v. The State, 6 Ala. 653 ; 
Lott v. Mobile Trade Co., June term, 1869, Head-notes, p. 
20; West v. Corporate Authorities of Greenville, 39 Ala. 69; 
Intendant of Greensboro v. Mullins, 13 Ala. 341. 

The power of the State to levy taxes and to impose 
licenses extends to every species of property, and to all 
occupations within the State, except where this power is 
expressly limited by the constitution of the United States, 
or by the constitution of the State itself. It has already 
been shown that the power here exercised does not infringe 
the constitution of the Union, and it is not forbidden by 
the constitution of the State. It is, therefore, legal.— 
Crandall v. State of Nevada, 6 Wallace, 35; Weston v. City 
Council of Charleston, 2 Peters, 449; Chief-Justice arguen- 
do, Prov. Bank v. Billings et al., 4 Peters, 515, 516; Nathan 
v. Louisiana, 8 Howard, 79, 82; Hinson v. Lott, 8 Wallace, 
148; Woodruff v. Parham, 8 Wallace, 123; Waring v. 
The Mayor, &c., 8 Wallace, 110; Paul v. Virginia, 8 Wall. 
168; Marshall, C. J., arguendo in McCulloch v. The State 
of Maryland, 4 Wheat. 316. 

A State law, and, for a like reason, the law of a State 
municipal corporation, will not be declared unconstitutional 
unless it is clearly not in conformity with that instrument. 
Fletcher v. Peck, 6 Cr. 87. 

The court below did not err. The judgment of the cir- 
cuit court is, therefore, affirmed at appellant’s costs. 











ERWIN et at., Ex’rs, vs. McGUIRE Et at., ADM’Rs. 


[ACTION ON PROMISSORY NOTE—FILING OF CLAIM AGAINST INSOLVENT ESTATE. ] 


1. Insolvent estate, claim against; what sufficient filing of.—A copy of a 
claim against an insolvent estate, with a proper affidavit, delivered to 
the probate judge, is a sufficient filing of the claim, under § 2196 of the 

Revised Code. 
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2. Same; verification of; what must be.—The verification must be legal 
evidence of a just and subsisting demand. 

3. Same; when claim need not be filed —It is not necessary to file in the 
probate court a claim on which suit was brought prior to the declara- 
tion of insolvency of the debtor’s estate. 


AppEAL from Circuit Court of Wilcox. 
Tried before Hon. P. O. Harper. 


This action was commenced on the 16th of February, 
1866, by McGuire and Satterwhite, as administrators, &., 
against R. H. Erwin and F.G. Tait, as executors of the 
last will of F. K. Beck, deceased, on a promissory note, 
made by defendants’ testator. The cause was continued 
generally until the spring term, 1869, when it was tried. 

On the 18th day of March, 1867, the estate of Beck was 
declared insolvent. On the trial, in this cause, the defend- 
ant’s filed five pleas, only the fourth of which need be 
noticed, and which is as follows: “Come the defendants 
and plead, in short by consent, that the estate of their said 
decedent, F. K. Beck, was decreed to be insolvent on the 
18th day of March, 1867, and that the plaintiffs have not 
filed their said demand, properly verified, against the estate 
of said decedent, within nine months from the time when 
said estate was so declared insolvent, as by law required to 
do.” Upon this plea the plaintiffs took issue. 

The defendants proved that there was nothing in the 
records of the probate court, nor among the papers on file 
in said court, te show that the note had been filed in said 
court since the declaration of insolvency. The plaintiffs 
then introduced J. J. Roach, an attorney in whose hands 
the note had been placed for collection in 1864, who testi- 
fied that in October, 1867, he made a copy of the note, 
verified by his own affidavit, which, according to his best 
recollection, was in the form prescribed by statute, and pre- 
sented the same to the clerk of the probate judge, at the 
probate court, to be filed against the estate as an insolvent 

estate. Search was made for this claim, and the affidavit 
in the probate court, but it could not be found. Roach’s 
knowledge of the correctness of the claim was not derived 











legal 


n the 
clara- 


ary, 


the 
ote, 
ued 
was 
nd- 
nts 
aid 
the 








JUNE TERM, 1870. 501 


Erwin et al., Ex’rs, v. McGuire et al., Adm’rs. 





—_—— 





from his own knowledge, but from information from others. 
This was substantially all the evidence. 

The court charged the jury, as follows: ‘‘1st. The plain- 
tiffs can not recover in this action, unless the evidence 
shows that the note sued on had been filed in the probate 
court as a claim against the estate of Beck, as required by 
law, within nine months after said estate had been declared 
insolvent, and if the evidence showed them that a copy of 
the note had been filed in said court within that time, veri- 
fied by the affidavit of a person other than the plaintiffs, 
and who stated in his affidavit that he had knowledge 
of the correctness of said note, such a verification was 
sufficient in this action, whether such person had personal 
knowledge of the correctness of the note or not, and that 
a deposit of such copy and verification with the probate 
judge’s clerk, in his office, to be filed against said estate as 
an insolvent estate, within nine months after the declara- 
tion of insolvency, was a suflicient filing of the claim.” To 
this charge defendants excepted. 

The defendants then asked the court to charge the jury 
as follows: 

“1st. That unless the original claim sued on was filed 
in the probate court, verified by the affidavit of the plain- 
tiff, or of a person who knew of the correctness of the 
claim within nine months after the estate of said Beck was 
declared insolvent, then they must find for the defendants.” 
This charge the court refused to give, and defendant ex- 
cepted. 

“2d. That unless they believe from the evidence that 
the note sued on, or a copy thereof, was filed in the pro- 
bate court in nine months after the estate of said Beck 
was declared insolvent, verified by the affidavit of the 
plaintiffs, or of a person who knew of the correctness of 
the same, they must find for the defendants.” This charge 
the court refused to give, and defendants excepted. 

The charge given, and the refusal to give the charges 
asked, are now assigned as error. 


Cocuran & Dawson, for appellants.—1. The statute, 
( Revised Code, § 2196,) requires all claims against insolv- 
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ent estates to be filed, verified, within nine months after 
the declaration of insolvency. The affidavit must be made 
by the claimant, or some person who knows the correct- 
ness of the claim, and that the same is due.—Rev. Code, 
§ 2196. 

2. The claim must be filed, although a suit is pending at 
time of the declaration of insolvency.—Murdock v. Rous- 
seau, 32 Ala, 611; Bell v. Andrews, 34 Ala. 540 ; Puryear v, 
Puryear, 34 Ala. 556. 

3. If a person other than the claimant makes the affida- 
vit, such person must know the correctness of the claim, 
and that the same is due.—Rev. Code, § 2196. The extent 
of knowledge necessary to be possessed by the aftiant is 
thus prescribed. He must know the facts, and the affidavit 
must show that he knows them.—Lay v. Clark, 31 Ala. 
§ 409. 

4, If a claim is filed with an improper or imperfect veri- 
fication, it amounts to no filing at all, unless the verifica- 
tion is amended.—Pickle v. Ezzell, 27 Ala. 623. If the 
affidavit fails to show that the aftiant knows the correct- 
ness of the claim it is insufficient. If it shows that he 
does, it will be prima facie sutiicient. The verification is 
the proof adduced in support of the claim.—31 Ala. 409. 
And if it is shown that this evidence is not true, the claim 
should be rejected. Then, although the person making 
the affidavit swears that he knows the facts required to 
establish the claim, if it is shown that he does not know 
such facts, the verification or proof is defective, and the 
claim should be rejected. The objections required to be 
filed, under § 2203 of the Revised Code, could not be filed 
in this case because there was nothing in the probate court 
to show that any such claim had been filed there. If the 
question had not been raised on the trial in the circuit 
court, it could not have been raised afterwards by the 
appellants.— Revised Code, § 2209. The pleas presented 
the objections properly, and they were properly raised on 
the trial in the circuit court— Murdock v. Rohpea, 32 Ala. 
611. 


S. J. Cummina, contra.—1st. There is no error in the first 
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charge of the court. It conforms to the law as contained m 
§ 2196 of the Revised Code. Stress appears to be laid on that 
portion of the charge contained in the following words : 
“Though the party making the affidavit did not know of 
his own knowledge of the correctness of the claim.” The 
statute does not require that the affiant should swear, that 
he knows the correctness of the claim “of his own knowl- 
edge ;” nor does it require it as a matter of fact. If the 
affiant knows the correctness of the claim from informa- 
tion received from the parties to the note, that certainly 
would be sufficient, though it would not be of his own 
knowledge. Suppose F. K. Beck, in his life-time, had told 
affiant that the claim was just and correct, affiant would 
certainly be in a position to make the affidavit; but he 
would not know its correctness of his own knowledge ; he 
would simply know it from information. 

2d. What is his own knowledge, when spoken of in regard 
to a witness giving testimony? It clearly does not include 
that which a witness gets by information from others. The 
word “own” distinguishes it from information, in legal 
acceptation. 

3. In cases in which the affidavit is defective or insufli- 
cient, “the defect or insufficiency may be supplied by 
amendment or proof at any time before a final decree.” 
The proof is clear, that the claim was filed within nine 
months, and sworn to. Now, even if the verification was 
“defective or insuflicient,” the plaintiffs were still entitled 
to a verdict ascertaining the amount of the debt, so that 
the judgment might be certified to the probate court, 
When the matter comes up for a hearing in the probate 
court, “or at any time before a final decree,” the plaintiff 
can supply the defect or insufficiency, if there is any. It 
will also be noticed that the claim in this case was held by 
administrators, and they are only required to swear that 
they “believe” the claim to be just. The agent will not be 
required to make any stronger, or more positive verifica- 
tion, than would have been required of his principal, if he 
had made it. 

4. The filing a copy of the claim is sufficient. The same 
words are used in Clay’s Dig. p. 194, § 10, as those used in 
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the Revised Code, § 2196. In Clay’s Digest, it reads: 
“Every person having any claim against such insolvent 
estate, shall file the same in the clerk’s office of the said 
court within, &c.” In the Revised Code, it reads: “Eve 
person having any claim against the estate declared insoly- 
ent, must file the same in the office of the judge of probate 
within,’ &c. This court has held that the filing a copy of 
the claim properly verified, &c., was sufficient in the fol- 
lowing cases: Howdon v. Young, Adm’r,12 Ala. 234; Ruth- 
erford’s Adm’r v. Branch Bank, 14 Ala. 92; Ransom, Adm’r, 
v. Quarles, 16 Ala. 437. 





ae 








B. F. SAFFOLD, J.—The issues presented arose on 
the trial of a suit by the appellees against the appellants, 
after the commencement of which the estate represented 
by the defendants was declared insolvent. A copy of the 
claim, verified by the attorney of the plaintiffs, was deliv- 
ered by him to the clerk of the probate judge within the 
required time. The attorney testified in this case that, 
though to the best of his recollection the affidavit was in 
the prescribed form, he derived his information of the cor- 
rectness of the demand from others, and did not know it 
to be correct himself. 

The errors alleged are: 1st. The instruction to the jury 
that the plaintiffs could not recover unless the note sued 
on, or a copy thereof, properly verified, was filed in the 
probate court within nine months after the declaration of 
the insolvency. But such a copy, with an affidavit made 
by another than the plaintiffs, whether he had personal 
knowledge of the correctness of the claim or not, left with 
the clerk of the probate judge, would be a sufficient filing. 
2d. The refusal to charge, that unless the note, or a copy 
of it, accompanied by an affidavit of the plaintiffs, or some 
one who knew of the correctness of the claim, was filed in 
the probate court in proper time, the verdict must be for 
the defendants. 

A copy of a claim against an insolvent estate, properly 
verified, delivered to the clerk of the probate judge, isa 
sufficient filing under section 2196 of the Revised Code.— 
Flinn, Adm’r, v. Shackleford, 42 Ala. 202. 
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If the allowance of the claim had been contested in the 

probate court, the evidence of its proper verification, as 
iven in this case, would have caused its rejection. A just 

and subsisting demand must be shown by legal evidence. 
Lay v. Clark's Adm’r, 30 Ala. 409. 

In Murdock v. Rousseau’s Adm’r, 32 Ala. 611, it was held 
that a claim on which a suit is pending, when the debtor’s 
estate is declared insolvent, must be filed like other claims, 
within nine months after the declaration of insolvency. 
The decision was based on the supposed imperative and 
comprehensive terms of section 2196 of the Revised Code. 
Walker, Justice, in a dissenting opinion, maintained the 
contrary as decided in McDougald’s Adm’r v. Dawson’s 
Ex’r, 30 Ala. 553, by arguments deemed by us as conclu- 
sive. He and Judge Stone, in both cases, held that the 
failure to file the claim was not a defense to the suit in the 
circuit court. But the latter maintained in the first cited 
case, that “if the creditor fail to file his claim in the pro- 
bate court, the settlement may be had without any refer- 
ence to it, and such creditor is left to other sources for its 
payment, should there be such sources.” There can not 
be any other source, because all the property of the estate 
is vested by law in the administrator de bonis non, immedi- 
ately upon his appointment.—Rev. Code, 2195. Besides, 
he can have no execution on his judgment, and it must be 
certified to the probate court.—Rev. Code, 2209. 

The proceedings before the probate court in respect to 
the allowance of a claim against an insolvent estate is 
essentially a suit. Its rejection in a contest, in which the 
parties were represented, would be conclusive upon the 
plaintiff, notwithstanding the pendency of a suit upon the 
claim in the circuit court at the time of the decree of in- 
solvency.—McDougald’s Adm’r v. Rutherford, 30 Ala. 245. 
The cause commenced in the circuit court is permitted to 
proceed to judgment.—Rev. Code, 2208. The judgment 
of either court would be under competent jurisdiction ; one 
could not nullify or give additional validity to the other. 
The pendency of the first suit could be pleaded in abate- 
ment of the second, and the first judgment rendered would 
23 
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be a bar to the other action. The reason of the law 
requiring the filing and verification, which is notice to the 
‘administrator and proof of indebtness, fails. 

We decide that it is not necessary to file in the probate 
court a claim on which suit was commenced prior to the 
declaration of insolvency of the debtor’s estate. 

The judgment is affirmed. 





MOBILE SCHOOL COMM’RS vs. PUTNAM er at, 


[APPEAL FROM ORDER DISSOLVING INJUNCTION J 


1. ‘* Mobile School Commissioners ;” charter of, public in its nature, and may 
be altered or amended by the general assembly.—The board of commis- 
sioners, known by the name of ‘The Mobile School Commissioners,” 
as created by the act of 10th January, 1826, was an irregular quasi cor- 
poration, public in its nature, and so continued, under all the legisla- 
tion in relation thereto, down to the adoption of the present constitu- 
tion of the State, and, therefore, subject at all times to legislative con- 
trol. 

2. Same; charter of, not a contract protected from impairment by constitu 
tion of United States.—Said corporation was created for public ends 
and purposes, and not for private benefit or emolument ; the corpora- 
tors had no property in the corporation, nor have they paid to the 
State any thing amounting to a valuable consideration, for its charter ; 
consequently, no contract existed between it and the State, the obliga- 
tion of which is protected from impairment by the constitution of the 
United States. 

3. Board of education; power of, over public educational institutions.—The 
board of education has full legislative powers in reference to the Mo- 
bile School Commissioners, and other public educational institutions ; 
and all the public educational institutions of the State are legally under 
the control aud management of the superintendent of public instruc- 
tion and the board of education. 

4. ** Mobile School Commissioners ;” power of State over funds of. —Although 
the State may not have the constitutional power to divert from the pur- 
poses of the trust, the funds which have been, and are, from time to 
time, increased and augmented from the bounties and revenues of the 
State, it may, nevertheless, in its discretion, change the administrators 

of these trust funds, and the manner and mode of its administration. 








© law 
to the 


obate 
O the 


AL. 


d may 
mmis- 
ners,” 
si Cor- 
gisla- 
stitu- 
» cOn- 


stitu. 
ends 
pora- 
o the 
rter ; 
)liga- 
f the 


-The 
ons; 


nder 
ruc- 


ugh 
pur- 
e to 
the 
tors 








JUNE TERM, 1870. 507 


Mobile School Commissioners v. Putnam et al. 








» §. Injunction ; dissolution of, before answer of all defendants has come in, 
when proper. —Generally, an injunction properly granted should not be 
dissolved until the answer of all the defendants has come in ; this rule 
is, however, subject to modification and discretion. Where there are 
more defendants than one, if the defendant, on whom the gravamen 
rests, to whom the facts charged are better known than to the other 
defendants, and within whose knowledge the facts must be, if they ex- 
ist at all, has fully answered the bill, section 3438 of the Revised Code 
will authorize the dissolution of the injunction in vacation, without 
awaiting the answer of his co-defendants. 

6. School-moneys for Mobile county; who only is authorized to draw from 
State treasury.—Under the present laws of the State, the superintend- 
ent of education for Mobile county is the only person authorized to 
draw from the State treasury, moneys belonging to said county for the 
use of public schools therein. 

7. **Mobile School Commissioners ;” office of, when vacated.—By the act of 
August 11th, 1868, the offices of the Mobile school commissioners be- 
came vacant. The words ‘‘ other school officers” embraces school com- 
missioners. If the complainants, claiming to be such commissioners, 
were elected or appointed after that date, they ceased to be such school 
commissioners, by virtue of the resolutions of the board of education 
of the 19th day of August, 1869. 

8. Board of education ; ‘‘ full legislative powers” of, what embraces.—The 
‘full legislative powers” vested by the constitution in the ‘‘ board of 
education,” clothed it with all the powers which the general assembly 
might have exercised, if legislative power had not been conferred on 
the ‘‘ board of education,” in reference to the public educational insti- 
tutions of the State. This power covers the whole field of legislation 
on this subject, including officers and agents to be employed, the mode 
and manner of their election or appointment, and their tenure of office; 
for what causes, and how and by whom removable; their duties and 
compensation, &c. 

9. Same; session of, how long may continue.—Under article 6, section 7, 
of the constitution, the board of education may continue in session 
twenty business days, not including Sundays ; and it does not require 
that they shall follow in successive order, There is no reason why the 
board of education may not take a recess, without having the recess 
counted against it. 

10. Same ; acts of, what will be presumed to sustain.—If necessary to sus- 
tain the acts of the board of education, it will be presumed that the 
session was continued for a longer period than twenty days, ‘‘ by au- 
thority of the governor.” 

11. Same; general acts of, public acts.—The general acts of the board of 
education are public acts of which the courts will take judicial notice, 
as of the other public acts of the State, and the same presumptions will 
be made in their favor. 

12. Same ; what act of , is not a law, in any accurate sense, and does not re- 
quire approval of governor.—A resolution of the board of education, 
approving or disapproving the appointment or removal of an officer, is 
not in any accurate sense a law, but is merely an administrative act, 
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AppEsL from the Chancery Court of Mobile. 
Heard before Hon. A. C. FELDER. 


This was a bill in equity exhibited in the chancery court 
of Mobile, by W. G. Clark and other persons claiming to 
be “the Mobile school commissioners,” a corporation cre. 
ated and recognized by the laws of Alabama, against G, 
L. Putnam, N. B. Cloud, superintendent of public instruc. 
tion, R. M. Reynolds, State auditor, and Arthur Bingham, 
State treasurer, praying for an injunction to prevent the 
payment to the defendant Putnam of certain moneys in 
the State treasury, which they allege are properly payable 
to them as such school commissioners, for the use of the 
public schools in Mobile county, and for general relief, 
Upon bond being given, an injunction was granted accord- 
ing to the prayer of the bill. 

The origina) bill was amended by leave, before the hear- 
ing of the motion to dissolve the injunction, by averring 
that in addition to the sums of money raised by taxation 
from Mobile county alone, about $50,000 of which had 
been invested in real estate, &c., for the purposes of the 
public schools, under their control and possession as such 
commissioners, various citizens of Mobile, and others, had 
donated to their predecessors, in trust for the purposes of 
said public free schools, gifts amounting to many thousand 
dollars, some of which had been used, and the remainder 
invested in and about the purposes of the trusts confided to 
complainants as such school commissioners, &c. 

Afterwards, upon the coming in of the answer of Put 
nam, without awaiting the answer of the other defendants, 
the chancellor, on motion in vacation, dissolved the injune- 
tion, and this decree is now assigned for error. 

The opinion contains a synopsis of so much of the bill 
and the answer of Putnam as is material to a proper un- 
derstanding of the decision. 


P. Hamitton, and Rice, SEMPLE & GoLpruwatrE, for ap- 
pellants. 
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Exaore & GUNTER, and Cuitton & THORINGTON, contra. 


PECK, C. J.—This case comes here on an appeal from 
a decretal order of the chancellor, dissolving an injunction 
heretofore granted, on the filing of the bill of complaint 
in this behalf. 

Section 343) of the Revised Code enacts, that such cases 
must be heard and determined at the first term of the 
court after such an appeal is taken. 

The argument has just closed on this, the last day of the 
term, leaving but little time to consider and determine a 
question of so much gravity and importance. 

From the best reflection we have, in so short a time, been 
able to give to it, we hold—I1st, that “ the Mobile school 
commissioners” constitute a public corporation, created 
for great public educational purposes, and that the charter 
of said corporation, being public in its character, may be 
altered and amended, at the will and pleasure of the gen- 
eral assembly of the State.— The Trustees of the University 
of Alabama v. Winston, 5 Stew. & Por, 17. 

2d. That the funds provided for and devoted to the ob- 
jects of this important trust, and which have been and are, 
from time to time, increased and augmented by the boun- 
ties and from the revenues of the State, although the State 
may not have the constitutional power to divert them from 
the purposes of the said trust, may, nevertheless, change 
the administrators of said trust funds, and, in her wisdom 
and discretion, direct the mode and manner of its admin- 
istration, and how, and by whom, and to whom the funds 
devoted by the State for the purposes aforesaid are to be 
paid and applied. 

3d. That the charter of said corporation does not con- 
stitute a contract between the State, on the one hand, and 
the said school commissioners on the other, the obligation 
of which is secured and protected from impairment by the 
constitution of the United States. 

4th. That neither the present constitution of this State, 
nor the legislation of the board of education created by 
it, divert, nor are they designed to, nor have they or either 
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of them diverted, the said trust funds from the objects and 
purposes for which they were or are intended. 

5th. That the bill of complaint, taken in connection with 
the answer of the defendant, said Putnam, does not show 
that the said trust funds have been, or are in danger of be- 
ing, either wasted, diverted, or misapplied. 

6th. That the educational institution in this behalf, with 
all other educational institutions in this State, are, legally, 
under the management and control of the superintendent 
of public instruction, and the board of education of this 
State, created by the constitution thereof; and that said 
board of education has full legislative powers in reference 
to it, and all other public educational institutions in the 
State, and that its acts, when approved of by the governor, 
or re-enacted, as provided in section 5 of article 11 of the 
constitution, have the force and effect of law, unless, and 
until, repealed by the general assembly. 

For these, and other reasons not here named, we hold, 
that the said injunction heretofore granted was unadvisedly 
granted, and that the decretal order of the chancellor, dis- 
solving the same, is right and free from error. 

If it shall be deemed best, an opinion will hereafter be 
prepared and filed, setting forth more at length the reasons 
for affirming the order and decree of the chancellor in this 
behalf. 

Let the decree of the court below, dissolving the injunc- 
tion, be affirmed, and the appellants will pay the costs of 
said appeal in this court and in the court below. 


Nore sy Reporter.—Upon the day upon which the fore- 
going opinion was read, the last day of the January term, 
the appellants petitioned for a rehearing, and afterwards 
filed the following argument in support thereof. 


P. Hamiton, and GoxtprawalrE, Rick & Sempte, for 
appellants.—The principle upon which the bill rests is 
familiar, and is recognized and enforced in the Mayor ». 
Rodgers, 10 Ala. R. 37, and in the cases therein cited. 

The corporation was created and its franchises conferred 
upon it, originally, by the act entitled “ an act establishing 
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schools in the county of Mobile,” approved January 10th, 
1826, Pamphlet Acts of 1825-6, pp. 30, 36. The privileges 
or franchises thus granted, were not only continued, but 
added to, by successive acts of the general assembly of 
Alabama, down to and including the acts of 1854 and 1856. 
Pamph. Acts of 1853-4, pp. 190, 191; Pamph. Acts of 
1855-6, pp. 148, 149. 

Every thing (except “the funds arising from any six- 
teenth section,”) which has heretofore been granted to said 
corporation, became [by mere force of the grant,] the 
property of the corporation, clogged only with the restric- 
tions, that “the whole revenue arising to said board of 
commissioners shall be employed as a common fund for 
ihe instruction of the youth of said county ;” and that no 
portion thereof shall be diverted to the maintenance or 
support of any school that is not strictly common to all 
children of the county, or to any that is under sectarian 
influence or control.” And all this property, as well as 
revenue, “shall be under the control, direction and manage- 
ment of said commissioners,” and be “appropriated and 
disbursed under the directions of the Mobile school com- 
missioners.” —See sections two and four of the act of 1854, 
above cited. 

It is plain from the allegations of the bill, that Putnam 
and Cloud have heretofore acted, and are still continuing 
to act, in violation of these privileges or franchises con- 
ferred by statute upon the said commissioners ; and that 
unless Putnam and Cloud are restrained, they will disable 
these commissioners from using these statute franchises or 
privileges. Cloud and Putnam, by their conjoint action, 
have already [as the bill shows,] diverted over $5,000 of 
the trust fund, and are on the very eve of diverting nearly 
$10,000 more of it, in defiance of the statutes above cited, 
and are continually pursuing a line of policy which 
destroys “the direction, control and management of said 
commissioners” over the trust fund, and the right of said 
commissioners to direct the appropriation and disbursement 
of each and every portion of that fund. 

No plainer case can be made for one of these special 
injunctions, which will not be dissolyed before the final 
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hearing. The very nature of the grievance is such, that 
the injunction is the whole case. To dissolve it on mere 
answer, before fina] hearing or proof taken, is to arma 
conscienceless perpetrator of irreparable injury with the 
power of continuing his irreparable mischief by swearing 
to and filing an unconscientious answer.— McBrayer v. Har- 
din, T Iredell’s Eq. Rep. 1; Purnell v. Daniels, 8 Tredell’s 
Kq. Rep. 9; Poor v. Carleton, 3 Sumner’s Rep. 70; Maz- 
well v. Ward, 11 Prince’s Rep. 17. 

In dissolving the injunction in vacation, the chancellor 
not only violated the salutary rule last above called to 
view ; but he also violated this other plain and sound rule, 
to-wit, “that an injunction properly granted, is not to be 
dissolved until the answer of all the defendants [who are 
charged with a knowledge of the facts or participation in 
the wrong,| has come in.” —Depeyster v. Graves, 2 Johns, 
Ch. K. 148, 149. 

The biil shows that Cloud is at least equally guilty of the 
wrong with Putnam ; in fact, that Putnam could not have 
consummated any wrong in the way of obtaining and 
diverting the fund, but for Cloud’s furnishing him with the 
certificate or instrument, which was essential to obtain 
either a warrant from the auditor, or money from the 
treasurer. And yet, without any answer from Cloud, the 
chancellor dissolved the injunction upon the answer of 
Putnam only! 

Cloud’s failure to answer, authorizes the inference that 
he could not swear to any such answer as that putin by - 
Putnam. Now, suppose Cloud had answered, and admit- 
ted the allegations of the bill; does not every chancery 
lawyer see that a dissolution of the injunction upon Put- 
nam’s answer would have been wholly erroneous? It is 
equally erroneous to dissolve upon Putnam’s answer alone, 
before Cloud has answered, and before any proof taken, 
and before final hearing. 

The answer of Putnam does not deny these specific acts 
of his and of Cloud, which acts, in law, amount to a diver- 
sion of the fund, and to an interference with the franchises 
of complainant. 

Even if the bill is defective as to matters which are 
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amendable, the rule is, that on motion to dissolve an in- 
junction in vacation, all amendable defects in the bill will 
be considered as amended.— Alabama and Florida Railroad 
Company v. Kenney, 39 Ala. Rep. 307. 

From what has already been above laid down, it is clear, 
that the bill makes a plain case for relief by injunction. 
The natural inquiry then is, do the facts, or any of them, 
stated in the answer of Putnam, have the legal effect of 
overturning or barring the right apparent upon the bill. 

It is obvious, that the right asserted by the bill can not 
be overturned or barred by anything contained in Put- 
nam’s auswer, unless the aforementioned franchises, 
granted to said commissioners, by the statutes above 
cited, “to the control, direction and management” of said 
property and funds, as well as to the appropriation and 
disbursement thereof, has been destroyed by the present 
constitution of Alabama, or by some valid law enacted since 
the adoption of that constitution. If that franchise sur- 
vives, if it still exists, there is nothing in Putnam’s answer 
which can bar the right to an injunction which is disclosed 
by the bill. 

We proceed now to inquire whether each of these fran- 
chises was destroyed by any thing contained in our present 
constitution. In pursuing this inquiry we must remember, 
that the destruction of those several franchises, is, inevita- 
bly, the destraction of a system of education originated in 
1826, nourished and cherished certainly down to the adop- 
tion of the constitution; and during all that long period 
operating so benignly, that it received from the very con- 
vention which framed the present constitution, not only 
friendly recognition, but unqualified favor and sanction. 
[Ordinance No. 21, passed November 30, 1867.] Deprive 
the commissioners of “the control, direction and manage- 
ment,” and of the appropriation and disbursement of the 
funds by which only the system has been and is supported, 
and the system which they have built up and perfected, 
necessarily perishes. It would be strange indeed, after 
reading ordinance No. 21, above cited, to impute to the 
convention which adopted it, an intention, in framing the 
constitution, entirely antagonistic to the intention plainly 
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evinced by that ordinance. The argument for defendant, 
in effect, charges the convention with entertaining at the 
same time, contradictory intentions, as to the same old and 
well known system for educating “the youth of the county ;” 
and the intent to destroy this system, is imputed to a con- 
vention which not only, by ordinance, evinced its intent to 
preserve the system, but also to add to its efficiency. 
Upon the principle, so well illustrated in Horton v. Mobile 
School Commissioners, that the special controls the general, 
and that repeals by implication, of special laws and special 
systems, will not be made out by mere general words ; it 
becomes evident, that there is nothing in the constitution 
which can justly be held to operate as a repeal or destruc- 
tion of the franchises of the said school commissioners, or 
the special system under their control. The words used in 
article eleven of the constitution are the only words from 
which such repeals or destruction is claimed to result ; and 
these words are merely general, and can be reconciled with 
the continued special system in Mobile. Thus, the words 
of the first section are, “the common schools, and other 
educational institutions of the State.’’ These are words of 
description and restriction merely; they were used to 
describe, not the ownership of the schools or other educa- 
tional institutions, but to indicate clearly, that the consti- 
tution was not designed to include all the schools and edu- 
cational institutions in the State. If the design had been 
to include all, the words would have been as follows: “ the 
common schools and other educational institations in the 
State.” What was meant by the words actually employed, 
was, the common schools and other educational institutions 
which the State had generally supported or aided in sup- 
porting, and over which the State had retained general 
control, without ever having vested their control or man- 
agement in any special body or by any special system ; for 
all these may well be called schools or institutions “of the 
State.” But as far back as 1854 the “school system of the 
county of Mobile” is spoken of in the statute law, as “a 
public school system of its own,” [that is, of Mobile county.] 
Hence, the framers of the constitution treated it as a 
school system of that county ; and desiring to leave it un- 
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touched, used words, schools and institutions of the State, 
so as to distinguish between them and the special system 
of that county. —Pamph. Acts of 1853-4, p. 17, § 2. 

The next position understood to be taken by the counsel 
for defendant, is, that even if the constitution did not 
destroy the said franchises of complainant, the acts of the 
board of education effected this destruction. 

Ordinance twenty-one of the convention plainly recog- 
nizes the complainant as a legally existing corporation, and 
expressly reasserts and secures the rights of “the school 
commissioners of said county of Mobile” under the said 
act of February 15,1856, and amounts to a recognition 
and re-enactment of the provisions of that act. Ordinance 
No. 33, of the same convention, virtually prohibits the 
repeal of any ordinance of that convention, except “by the 
the legislature of this State, two-thirds of each house voting for 
the same.” This affirmation, that two-thirds of each house 
of the general assembly may repeal an ordinance, amounts 
to a negation of the right of the board of education to 
repeal one.—Vallandigham’s Case, 1 Wallace, and cases 
there cited. And so, the act of the general assembly enti- 
tled, “An act to continue in force certain laws,” approved 
July 29th, 1868, virtually prohibits the boards from repeal- 
ing any constitutional laws found in the Revised Code. 
Every such law is thereby declared to be of full force, until 
repealed by this (legislature) or some succeeding legisla- 
ture.”—Pamph. Acts of 1868, p.7. That act excludes a 
repeal by the board, of any law therein described. 

The constitution does not confer on the board of educa- 
tion, the power to repeal or amend any ordinance of the 
convention, or any act of the general assembly. All the 
powers conferred on that board, by the constitution, must 
be held subordinate to the constitution and to the powers 
conferred by that instrument upon the general assembly. 
The constitution is not to be construed so as to make it the 
creator of two co-equal and co-ordinate legislatures upon 
any one subject. That would be not only absurd, but mis- 
-chievous and destructive of that very harmony which it is 
the object of every government to secure. The relation 
established by the constitution between the board of edu- 
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cation and the general assembly, even as “to common 
schools and the educational institutions of the State,” is 
that of inferior and superior ; substantially the same rela- 
tion as exists when the general assembly [as it often has 
done,| confers upon a strictly municipal corporation [as a 
city or town] legislative or governmental powers within its. 
corporate limits. It is well settled, that in such cases, the 
municipal corporation, however general may be the words 
granting its governmental powers, can not repeal or amend 
an act of the general assembly. The board of education 
is nothing more, in its very natuye, than such a municipal 
corporation. True, this board is created by the constitu- 
tion, and derives its powers from that instrament. But 
that fact does not alter its nature, or make it equal to, or 
co-ordinate with, the general assembly on any subject. 
The only effect of that fact, is, that the general assembly 
can not, by its mere act, take away from the board the 
powers which were really conferred upon it by the consti- 
tution ; whilst the general assembly may take away, by its 
own act, the governmental powers which it had conferred 
by its own act, upon any municipal corporation. 

This view becomes conclusive upon a careful examina- 
tion of article 11, of the constitution, in connection with 
articles 3 and 4. The two articles last mentioned clearly 
vest in, and confines to, the general assembly the whole 
legislative power of this State. Then the first section of 
article 11 proceeds to place the common schools and 
other educational institutions of the State, “under 
the management of a board of education ;” and section 4, 
of this last mentioned article, declares that “the board of 
education shall exercise full legislative powers in reference 
to the public educational institutions of the State.” It is 
argued, that no limitation can be put upon these words, 
“full legislative powers.” If this were so, it would follow 
that the board might exercise legislative powers, the exer- 
cise of which is probibited both by the constitution of this 
State, and the United States. Thiscan not be. The truth 
is, these words, however sweeping they may appear to be, 
are subject to limitations. These limitations are to be 
ascertained by the nature, provisions, and end of the entire 
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instrument in which they are found, and by the established 
rules for construing such instruments and such general 
words, when found in such instruments. Guided by such 
considerations, the conclusion is easily reached, that the 
phrase “full legislative powers” occurring in the said 5th 
section of article 11, must be construed to mean no more 
than such “full legislative powers” as may be necessary and 
proper to secure to the board of education merely “the 
management” of the educational institutions “of the State,” 
embraced and mentioned in the first section of that article, 
and which at the same time must not be in conflict with 
any provision of any act of the general assembly, or of the 
constitution of this State, or of the constitution of the 
United States. This is the only construction which can 
harmonize the various provisions of the constitution of the 
State, and allow some operation or effect to each sentence, 
clause, and word, thereof. To effect such harmony, it is not 
unusual, but always proper, to narrow and limit the appar- 
ent scope of such sweeping words.—May v. Robertson, 13 
Ala. R. 86, 

This construction leaves a field of operation useful if not 
extensive—field of “management’”—to the board of educa- 
tion; a field by the wise cultivation of which “the general 
interest of education” may be favorably “affected ;” but 
by the unwise cultivation of which “the general interest of 
education” may be most unfavorably “affected.” Hence, 
the constitution imposes many restraints upon the board 
of education in this their appropriate field of legislation. 
Among these are the following: That “no rule or law 
affecting the general interest of education shall be made 
by the board without the concurrence of a majority of its 
members ;” that its acts shall have the force and effect of 
law, only “when approved by the governor, or when re- 
enacted by two-thirds of the board in case of his disap- 
proval.” —( Vallandigham’s Case, 1 Wallace ;”) that all its acts 
may be “repealed by the general assembly ;” that “the 
style of all acts of the board shall be, ‘Be it enacted by 
the board of education of the State of Alabama ;’” and that 
“the board of education shall meet annually at the seat of 
government, at the same time as the general assembly ; but 
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no session shall continue longer than twenty days, nor 
shall more than one session be held in the same year, 
unless authorized by the governor.” 

This power of “management,” which is the power con- 
ferred upon the board, so far from including the power to 
destroy any of the existing educational institutions of the 
State, imposes upon the board the duty of preserving them, 
and each of them. There is not a line or word in the con- 
stitution which gives to the board the power to destroy 
one of those institutions. But the clear intent of that in- 
strument is, that the board may create schools and school 
districts—that the board must increase, but snould not 
diminish the number of such institutions which it found in 
existence. This power to create, is expressly given in the 
6th section of article XI. Is it not significant, that this 
power to create is expressly conferred, and that the power 
to destroy is not to be found in the instrument? 

The following propositions are deemed incontrovertible, 
to-wit: Ist. That the constitution does not empower the 
board of education to repeal or amend or interfere with 
any ordinance of the convention which framed it or any 
act of the general-assembly ; 2d. Ordinance No. 33 of 
that convention virtually prohibits any repeal of any ordi- 
nance of said convention by said board; 3d. The above 
mentioned act of the general-assembly of July 29th, 1868, 
virtually prohibits the repeal by said board of any consti- 
tutional law found in the Revised Code of Alabama.— 
Pamph. Acts of 1868, p. 7; 4th. Ordinance 21 of said 
convention, in its title as well as in its body, recognizes the 
legal existence of the Mobile school commissioners, and 
the existence of the rights of that corporation or “ board” 
under the statute law which was enacted before the war ; 
5th. The Revised Code, as adopted by said act of July, 
1868, clearly recognizes the continuing legal existence of 
the “ public school system” in the eounty of Mobile under 
statutory law passed before the war; section 991 of that 
Code is in the following words, to-wit: “ As the county of 
Mobile now has established a public school system of its 
own, the provisions of this chapter shall apply to that 
county only so far as to authorize and require its school 
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commissioners to draw the portion of the funds to which 
that county will be entitled under this chapter, and to 
make the reports to the superiutendent” (not county, but 
State superintendent) “ herein required ;’ 6th. On the sup- 
position that the matters pertaining to said school com- 
missioners of Mobile, may be included among “ the muni- 
cipal affairs of Mobile,” it is clear, that the act of the gen- 
eral assembly of August 6th, 1868, entitled “ an act to pro- 
vide for the qualification and appointment of State, county 
and municipal officers,” carefully recognizes these affairs 
as legally existing, and provides “ that nothing in that act 
shall be so construed as to interfere’ with them.—Pamph. 
Acts of 1868, pp. 32, 33. 

Notwithstanding these several recognitions by the con- 
vention which framed the constitution, and by the first 
general assembly thereunder, the board of education as- 
sumed that it had the power to change or destroy the sys- 
tem of public schools in Mobile which had been so long 
established, and which had been thus recognized by the 
convention and the general assembly. That board also 
assumed that it had the power to repeal any act of the 
general assembly “ pertaining to the subject of education 
or in any way connected therewith.”—(See the acts of that 
board purporting to be laws made by it, in the summer of 
1868, and also its subsequent acts and resolutions.) 

These acts, as well as resolutions of the board of edu- 
cation, in so far as they assume to impair the force of any 
ordinance of the convention, or any act of the general as- 
sembly, are utterly void, upon the grounds herein above 
disclosed. But independently of these grounds, these acts 
and resolutions are null and void, for other reasons here- 
inafter set forth. 

Every act passed by the board of education in the 
summer of 1868, (except the single one which purports to 
have been approved July 30th, 1868, which makes provis- 
ions as to surplus moneys belonging to the school fund of 
the State of Alabama, and which certainly has no bearing 
on the present case), was passed more than twenty days 
after the day by law prescribed for the first meeting of the 
general assembly! and is, for that reason, unconstitutional 
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and void.—See article 4, section 21, and article 11, section 
9, of the constitution. 

The day “ by law prescribed” for the first meeting of 
the general assembly, was the 13th day of July, 1868. That 
day was prescribed by, or (what is the same thing) in pnr- 
suance of the law of congress which validified our consti- 
tution and admitted Alabama and other southern States to 
representation in congress ; which law took effect on the 
25th day of June, 1868.—Pamph. Acts of Congress of 1868, 
pp. 73, 74. 

The general assembly actually had its first meeting on 
the day thus prescribed. Whether the board of education 
actually met on that day or not, is wholly immaterial. The 
“twenty days” which the constitution mentions as the du- 
ration of its session, began to run on that day, and con- 
tinued to run until they ran out, whether the board was 
actually in session or not on any one of these “twenty 
days.” The board could not stop the operation of the 
constitution by its failure to meet “at the same time as 
the general assembly.” In counting these “twenty days,” 
the courts can not except Sundays, because the constitu- 
tion does not except Sundays in counting these “ twenty 
days.” Wherever the constitution authorizes Sundays to 
be excepted, it makes the exception in express terms; for 
example, in counting the “five days” during which the 
governor may keep a bill which has passed both houses of 
the general assembly, the constitution expressly says, “Sun- 
days excepted.” —Art. 4, § 16. 

The act of the general assembly entitled “ An act to fix 
the day for the annual meeting of the general assembly of 
the State of Alabama,” approved July 24th, 1868, furnishes 
no escape from the conclusion above reached, that the 
“twenty days” began on the 13th day of July, 1868, and 
continued to run, including Sundays, until the “twenty 
days” had run out. That act speaks only from the day of 
its approval—that is, from the 24th day of July, 1868, and 
all it does say is as follows: “Section 1. Be it enacted by 
the general assembly of Alabama, that the 13th day of 
July is hereby declared the day for the annual meeting of 
the general assembly of the State of Alabama.” That act 
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does not purport to be retrospective in any respect what- 
ever. It does not say that the 13th day of July, 1868, shall 
be deemed and taken to be the day on which this general 
assembly began its annual meeting. The courts are bound 
to treat the act as prospective only, and as fixing the day 
on which any future annual meeting of the general assem- 
bly shouldcommence. And this would have been its effect, 
if it had not been repealed before July 13th, 1869, and a 
different day prescribed for the meeting of the general 
assembly. This will be clear to all who notice that the 
constitution does not require that the general assembly 
shall meet on the same day in every year, but only that it 
“shall meet annually, on such day as may be by law pre- 
scribed.” 

Besides all this, the day “ fixed for the first meeting of 
the legislature” of this State, under the constitution of this 
State, was fixed by the very act of congress which imparted 
validity to that constitution, and was so fixed in lieu of and 
substitution for the 18th day of March, 1868, the day which 
had been fixed by ordinance No. 32 for the first meeting of 
the legislature; which last named day had passed before 
congress ratified the constitution. The act of congress 
which thus fixed the day, is conceded on all hands to be 
constitutional, and is therefore paramount to, and supreme 
over, any State law on that identical subject. The general 
assembly in 1868 could not unfix the day for its first meet- 
ing, because congress had fixed it as aforesaid. The meet- 
ing of the legislature on that day was the commencement 
of the first annual session of the general assembly. 

Another fatal objection exists to the validity of the acts 
of the board of education, as laws “of this State,” or as 
having “ the force and effect of law ;” and it is equally ap- 
plicable to all its acts and resolutions, whether passed in 
the summer of 1868 or subseqently. It may be intelligibly 
stated in the form following, to-wit : 

The second section of the fourth article of the constitu- 
tion explicitly provides, that “the style of the laws of this 
State shall be, “ Be it enacted by the general assembly of 
Alabama.” The fifth section of the eleventh article of the 
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constitution, after first providing that the board of educa- 
tion shall exercise full legislative powers in reference to 
the public educational institutions of the State, immedi. 
ately qualifies that language by the following, to-wit: “and 
its acts,” (that is, the acts of said board of education,] 
“when approved by the governor, or when re-enacted by 
two-thirds of the board, in case of his disapproval, shall 
have the force and effect of law, unless repealed by the 
general assembly.” Now, here is a plain distinction drawn 
between those things which really are “the laws of this 
State,” and those things which at best can only acquire 
“the force and effect of law,” upon the occurrence of one 
of two well defined contingencies ; that is, “ when approved 
by the governor, or when re-enacted by two-thirds of the 
board, in case of his disapproval.” 

It is not, in all cases, essential to the validity, or efficacy 
of a bill or resolution which has passed both houses of the 
general assembly, that the governor’s approval thereto 
should appear, or should have been, in fact, given.—See 
Pamph. Acts of 1868, p. 134. The i6th section of the 4th 
article of the constitution provides, that “if the bill or res- 
olution shall not be returned by the governor within five 
days (Sundays excepted) after it shall have been presented 
to him, 7 shall have the same force and effect as if he had 
signed it, unless the general assembly, by its adjournment, 
prevent its return, in which case it shall not be a law.” 
There is no like provision in the constitution, as to any act 
of the board of education. The provision as to acts of 
that board is quoted above ; the effect of which is, that its 
acts can in no case acquire even “the force and effect of 
law,” except “when approved by the governor, or when re- 
enacted by two-thirds of the board, in case of his disap- 
proval.” And this being so, the plain sequence is that no 
one of its acts can have the force and effect of law, unless 
it affirmatively appears, either that the governor has actu- 
ally approved it, or that, after its actual disapproval by 
him, it was “re-enacted by two-thirds of the board.” The 
numerous decisions, relating to the presumptions as to val- 
idity and jurisdiction which will be indulged where the 
acts of courts of general jurisdiction are drawn in question, 
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but will not be indulged where the acts of courts of special 
jurisdiction are drawn in question, furnish the apt illustra- 


‘tion of the difference between the acts of the general 


assembly and the acts of the board of education. As to 
the acts of the general assembly, the presumption is always 
in favor of their validity, until the contrary appears. As to 
the acts of the board of education, there is no presump- 
tion in favor of their validity ; and they must be treated 
as invalid unless their validity affirmatively appears.— 
Thompson v. The Commissioners’ Court, 18 Ala. Rep. 694 ; 
Mollett v. Keenan, 22 Ala. Rep. 484. 

Whoever claims under an act of that board, must plead 
it, and in his pleading must aver every thing essential to 
its validity. If he does not allege the facts essential to its 
validity, he can not be permitted to prove them; nor can 
the court judicially take notice of any such essential fact, 
which is not alleged. This rule applies with peculiar force 
to a motion, made in vacation, to dissolve an injunction 
upon the mere answer of defendant. On such motion the 
defendant can not be permitted to avail himself of any 
fact not disclosed on the pleadings. The defendant here 
has not set up in his answer the facts essential to the va- 
lidity of the acts of the board. 

Another fatal objection to a large number of the acts of 
the board of education, is the plain disregard by that 
board of the following unbending rules established by the 
constitution, to-wit : 

Ist. ‘“‘ Each law shall contain but one subject, which shall 
be clearly expressed in its title.” 

2d. “ No law shall be revised or amended unless the new 
act contains the entire act revised, or the section or sections 
amended ; and the section or sections so amended shall be 
repealed.” 

The resolutions purporting to be adopted by the board of 
education, have not even a semblance of validity, There 
is nothing in the constitution which authorizes the board 
to pass any resolution which can possibly have the force 
and effect of law. But, on the contrary, the plain provis- 
ion of the constitution is, that “the style of all acts of the 
board shall be”—“Be it enacted by the board of education 
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of the State of Alabama.” In addition to this, the resolu. 
tions of the board do not even purport to be approved by 
the governor. And even its acts do not, as published, 
appear to have been approved by the governor. ‘They sim- 
ply purport to be “approved ;” but do not show by whom 
they were approved. And no presumption can be indulged 
by the court, that the approval was by the governor. 

The only other questions which will be discussed, are— 
Ist, whether the several acts in relation to the Mobile 
school commissioners, passed by the general assembly of 
Alabama before the war, did not amount to a contract which 
was within the protecting power of that clause of the con- 
stitution of the United States which forbids any State from 
passing any law impairing the obligation of a contract; 
2d, whether the success of the defense set up by Putnam’s 
answer in this case, would not amount to a violation of the 
14th amendment of the constitution of the United States, 
which prohibits a State from depriving “any person of life, 
liberty, or property, without due process of law,” or from 
denying “to any person within its jurisdiction the equal 
protection of the laws,” or to a violation of the provision 
of the constitution of the United States, which forbids the 
impairing of a contract by any law of a State. 

We will not argue at length upon either of these last 
stated questions. But we respectfully ask the examination 
of the authorities we cite, to prove that the rights, fran- 
chises, and privileges conferred upon the complainant and 
its officers, are, under the constitution of the United States, 
as well as of this State, beyond impairment, either by its 
general assembly or convention ; and a fortiori by the 
board of education. 

“The incorporated trustees (the school commissioners 
here are such) form a third party to the contract, which, 
there being no reservation to that effect, can no more be 
dissolved or changed, than it could have been originally 
made, without their consent.”—Abbott’s Digest of Law of 
Corporations, p. 158, section 123, referring to City of Lows- 
ville v. University of Louisville, 15 B. Monroe, 642. 

The facts in the case last cited, like the facts in the 
present case, are essentially different from the facts upon 
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which Z'rustees of the University of Alabama v. Winston, 5 
Stewart and Porter, p. 17, arose and was decided. Con- 
ceding this last mentioned case to have been correctly 
decided, it can not possibly control the present case, as will 
become evident upon comparing the grants and facts in 
the two cases together. The difference between them is 
clear ; and will be thoroughly seen and felt by an exam- 
ination of the following authorities, which do apply to and 
ought to control the present case.— 7’rustees for Vincennes 
University v. The State of Indiana, 14 Howard, 276; The 
Regents v. Williams, 9 Gill and Johnson, 397 ; Sheriff et al. 
v. Lowndes, 16 Maryland Rep. 276; Cleveland v. Stewart, 
3 Georgia Rep. 283; Zhe Trustees, &c., v. Bradbury, 11 
Maine Rep. (2 Fairfield) 119, and cases there cited; Ab- 
bott’s Dig. Law of Corp. pp. 160, 161, §§ 188 to 141; Zid, 
165, § 168; Zbid, 157, $$ 115,116; bid, 158, $$ 123, 124; 
Home of the Friendless v. Rouse, December term, 1869, U.S. 
Supreme Court ; State v. Heyward, 3 Richardson Law Rep. 
(So. Ca.) 389, and cases there cited. 

The corporation which sues in this case, is not strictly a 
public corporation. In the language of Chancellor Kent: 
“To hold a corporation to be public, because the charity 
was public, would be to confound the popular with the 
strictly legal sense of terms, and to jar with the whole cur- 
rent of decisions since the time of Lord Coke.”—2 Kent’s 
Com., 9th edition, marg. pp. 275-6, 305-6. In those pub- 
lic corporations, which are subject to legislative control, 
“there is, in reality, but one party, and the trustees or gov- 
ernors of the corporation are merely trustees for the pub- 
lic ;’ consequently, there is nothing of contract in them. 
But in the present case there is a contract; there are 
grants of property and of franchises, coupled with an 
interest, not in the children of the State generally, but 
only in the children of a single county ; these grants have 
been accepted, and these are beyond legislative control. 
To divest this corporation of such rights, privileges, and 
immunities, or the children of Mobile of such interest, is 
the exercise of judicial power.—2 Kent’s Com., 9th edition, 
marg. p. 275, § 306; Town of Pawlet v. Clark, 9 Cranch’s 
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Rep. p. 292; State v. Heyward, 3 Richardson’s Law Rep. 
p. 089. 








The following response was made to appellants’ petition 
for a rehearing at the present term by— 


PECK, C. J.—This case was disposed of at the last 
term, affirming the decree of the chancellor, dissolving the 
injunction granted on the filing of appellants’ bill. 

A petition for a re-hearing has been filed, and as the 
court had but little time then for the consideration of the 
questions involved, and none, for writing out the reasons 
that led to its conclusions, we propose now, in connection 
with the application for a rehearing, to give the case a 
more careful examination. 

The first question then decided, is, “that the Mobile 
school commissioners constitute a public corporation, cre- 
ated for great public educational purposes, and that the 
charter of said corporation, being public in its character, 
may be altered or amended at the will and pleasure of the 
general assembly.” 

This is altogether the most important question in the 
whole case, and lies at the foundation of all the others, 
and if the conclusion to which we then arrived, be right, 
the difficulties in the case may be considered substantially 
removed, and the other part of the decision can hardly be 
wrong. 

In determining the character of this corporation, we 
must discover, if possible, the intention of the legislature, 
and if that can be ascertained, we are bound to give it 
effect, if not in conflict with the constitution, whatever 
may be our opinion of its wisdom or policy.—Bray et al. 
v. Edie, 1 Term Rep. 313. 

Blackstone, in his Commentaries, says, “the fairest and 
most natural method to interpret the will of the legislator 
is, by exploring his intentions at the time when the law 
was made, by signs the most natural and probable, and 
these signs are either the words, the context, the subject 
matter, the effect and consequences, or the spirit and rea- 
son of them all.”—2 Blackstone’s Com. pp. 59, 6u, 
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For this purpose, it is not improper to consider the state 
and condition of the city and county of Mobile, at the 
time the first act was passed, in the year 1826, entitled, 
“An act to establish schools in the county of Mobile.”— 
Acts of 1826, p. 35. 

Alabama had then been a State for about six years; it 
had not at that time any general system of public schools 
or education. The city of Mobile was comparatively a 
small town, and the inhabitants of the city and county, not 
one-fourth the present number, and the present number is, 
in all probability, not one-fourth what it will be fifty years 
hence. It was, however, an important place, and looked 
to, as soon to become the emporium of a great and pros- 
perous State, numbering its inhabitants by hundreds of 
thousands. 

Is it reasonable to presume, that the legislative body, by 
which that act was passed, supposed they were committing 
to a mere private corporation, for all time to come, the 
great trust of the public education, for so important a por- 
tion of the people of Alabama; and that, too, in such a 
way as to put it beyond the care and control of the legis- 
lative authority of the State? Such a presumption is alto- 
gether unreasonable—perpetua lex est nullam legem, &c.—and 
should not be entertained, unless the language employed 
is so clear and definite that no other rational interpretation 
can be given to it. 

A fair interpretation of the whole act itself, will show 
that no such intention or purpose was contemplated, but, 
on the contrary, that the legislature intended to create a 
public board of commissioners, to be appointed by itself, 
and whose successors were to be elected by the people of 
the said city and county, as other public officers were 
elected ; and that they were to have and exercise the powers 
conferred upon them by said act, for the purpose of estab- 
lishing public schools, and to devise, put in force and exe- 
cute, such plans and devices for the increase of knowledge, 
educating youth, and promoting the cause of learning in 
said county, as to them might appear expedient ; and that 
this was to be done as a matter of public concern, and not 
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for private benefit or emolument ; in other words, it was to 
be a public institution, and not a private corporation. 

The commissioners to be appointed, were to have no 
private interest in the funds to be devoted for that public 
object and purpose, which were to be derived wholly from 
the bounties of the State and the United States, and cer- 
tain revenue accruing to the treasury of said county from 
fines and forfeitures, a taxed fee of two dollars on all suits, 
in the circuit and county courts, together with twenty-five 
per cent. of the ordinary county tax of said county; all 
of which were set apart as a fund, not for the benefit of 
the commissioners, but as a special fund for the endow- 
ment and support of schools in said county. 

No provision is made by which private bounties or ben- 
efactions were to be received, or used—the commissioners 
contributed nothing as individuals. There was neither 
stock nor stockholders ; nor was any consideration paid by 
them, or by any other person, for the charter of incorpora- 
tion, if such it can properly be called; it was wholly a 
matter of public concern, and for public benefit, and con- 
sequently, nothing in the nature of a contract was created 
between the State and said commissioners, or the people 
of the city and county of Mobile, either as a body corpo- 
rate or as individuals. It was, and was intended to be, in 
all its essential characteristics and attributes, a public 
instituticn or corporation, created for public purposes, and, 
therefore, subject to be altered, amended, or even repealed, 
by the legislature. 

The act provides that the number of commissioners 
should not be less than thirteen, nor more than twenty- 
five ; and that seven members should constitute a quorum ; 
that the board might appoint and employ a treasurer, and 
such other officers and servants as to them might appear 
proper, who should perform such duties and give such 
bonds as might be required by said board ; that they should 
have the power to make by-laws and regulations, not in- 
consistent with the laws of the State or the United States, 
and to revoke and alter the same, and to prosecute all 
suits and actions in their corporate names, in the same 
manner as private persons, Nothing is said in said act as 
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to how they might be sued, or the manner of defending 
suits brought against them, if liable to be sued in their 
corporate name at all; these seem to have been the pow- 
ers deemed necessary, to enable them to carry into effect 
the system of public schools intended to be established in 
and for the city and county of Mobile. The act then names 
twenty-four persons to constitute said board of commis- 
sioners. It is manifest, these persons so named were un- 
derstood to be mere public officers or servants, without any 
private interests or property in said system of public 
schools, nor had they, like private corporations, any power 
to perpetuate themselves as a board of education, to ap- 
point or elect their successors ; that was to be done by the 
people by general ballot, in the same way and at the same 
time that the representatives of the general assembly were 
to be elected ; these provisions are inconsistent with all our 
notions of a private act of incorporation ; such provisions 
would utterly destroy the prosperity, and bring ruin upon 
any private corporate enterprise. We therefore hold, that 
this act created, and was intended to create, a system uf 
public schools then believed to be necessary, for the people 
of the county of Mobile, and that the legislature retained 
the power to alter, amend, perfect, or repeal the same, as 
might in the future be thought best for the public good. 

To prove the correctness of this conclusion, we propose 
to examine the subsequent legislation on this subject, from 
time to time, up to the adoption of the present constitution 
of the State. 

The first act that we find relating to this matter is an act 
entitled “ An act to authorize the Mobile school commis- 
sioners to raise a sum of money by lottery,” approved 12th 
January, 1827.—Acts 1827, page 31. By this act, the said 
commissioners were authorized to raise by lottery the sum 
of $25,000, in aid of the fund for the support of schools 
in said county. 

In 1841, an act was passed entitled “ An act to extend 
the time for collecting the county school and road tax in 
the county of Mobile, for the year 1841, and for other pur- 
poses,” approved December 10, 1841. By the 3d section, 
the tax collector for the county, for the year 1842, and 
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thereafter, was allowed until the lst day of January in each 
year to make payment of the county, school and road tax 
of said county. 

In 1845, another act was passed, entitled “An act to alter 
the organization of the board of commissioners of roads 
and revenue of Mobile county,” approved 27th January, 
1845. By the 5th section, the school commissioners of 
Mobile county were authorized and empowered to lease for 
a certain period, not exceeding five years, any lands apper- 
taining to schools, for such rents and improvements as they 
might deem sufficient to the school fund ; and by this see- 
tion it is declared that five members shall constitute a quo- 
rum of said board of commissioners, instead of seven, as 
provided in said act of 1826. 

By the 6th section, one-half of one per cent. is taxed 
upon sales by auctions, &c., in favor of said school fund, 
to be paid monthly to the officer appointed by said board 
to collect the same, and in case of refusal on demand, &c., 
said officer, on ten days notice, might move for judgment 
in the circuit or county court, against parties in default. 

In 1852, an act was passed, entitled ‘‘ An act to amend 
the laws regulating the board of Mobile school commis- 
sioners,” approved February 9th, 1852.—Acts 1851-52, p. 
463. The 3d section requires teachers in said county, be- 
fore receiving any portion of the school fund of Mobile 
county, to procure from said board of school commission- 
ers a certificate of competency, Xe. 

The 4th section altogether re-organized the said board of 
school commissioners, changing their number from not less 
than thirteen, and not more than twenty-five, to consist of 
twelve members only, one-fourth of which number were 
required to be from the country portion of the county, and 
to reside at least seven miles from the city of Mobile; and 
directs that on the first Monday in August, 1852, there 
should be eight of said board elected by the qualified elec- 
tors of said county, two of whom should reside more than 
seven miles from said city ; that these eight, or a majority 
of them, should meet together and elect by ballot four 
members from the old board of school commissioners, one 
of whom should be from the country portion of said county, 
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which, with the eight, should compose said new board. 
Said new board is then required to be divided into three 
classes, one of which to be elected every two years by the 
qualified electors of said county, &c. 

All this was done without asking the assent or consent 
of the old board, or of the people of the city or county of 
Mobile. This clearly could not have been done, if the said 
commissioners had been a private corporation, and this 
being done without consent or objection on the part of the 
old board, shows conclusively, as we think, that both the 
legislature and the old as well as the new board of school 
commissioners, and the people of said city and county, 
held and understood the said system of public schools of 
said county to be a public institution, altogether within the 
power and under the control of the legislature, to mould 
and fashion it, or to abolish it altogether, as might be 
thought best to promote the public good, and in no wise a 
private corporation, that could not be meddled with by the 
legislature, without the request or with the consent of the 
corporate body itself. 

Again, in 1854, another act was passed, entitled “An act 
to regulate the public schools in the county of Mobile,” 
approved 16th January, 1854.—Acts 1853-4, p. 190. This 
title itself very sufficiently shows that what was to be reg- 
ulated, was not the affairs of a private corporation, but a 
general system of public schools for the people of said 
county. 

The first section provides, “that all laws and parts of 
laws relating to the establishment, organization and reve- 
nue of the board of school commissioners of the county of 
Mobile, excepting only the act entitled “ An act to amend 
the laws regulating the board of Mobile school commis- 
sioners,” approved February 9th, 1852; and the act enti- 
tled “An act to change the mode of receiving and disburs- 
ing the revenue of Mobile county, and for other purposes,” 
approved February 9th, 1852, be and the same are hereby 
repealed. 

Here, we see, the legislature went beyond amendment 
merely, and repealed the original act of 1826, by which the 
system was first called into being, and all the several acts 














532 FORTY-FOURTH ALABAMA. 


Mobile School Commissioners v. Putnam et al. 





ey 








that followed it, except the two acts of 1852, above men- 
tioned, and proceeded to authorize the board of Mobile 
school commissioners, as thus organized and existing, to 
establish and regulate a system of public schools in said 
county of Mobile, as to them might appear expedient, in- 
creasing their powers, aud multiplying and enlarging the 
revenue to be devoted to that object and purpose, and 
providing that no portion of said revenues should be de- 
voted to the maintenance or support of any school, not 
strictly common to all the children of said county, or that 
should be under sectarian influence or control. 

The third section provides that said commissioners might 
elect, from their own body, a president and vice-president, 
and that said officers should serve, without compensation, 
and hold their offices for the term of two years. This act 
is a long one, covering about six pages, and it will be very 
imperfectly understood by fragmentary extracts from it; 
we, therefore, refer to the whole act. To us, it seems in- 
conceivable that any real doubts should exist as to the 
character of the corporation created by it. It is unques- 
tionably a public and not a private corporation, and it bears 
on its very face the evidence that the legislature intended 
to retain the power to alter and amend it, as time and ex- 
perience might suggest, to improve and perfect it as a pub- 
lic institution. That such were the intentions of the legis- 
lature, we refer to section seven, which, among other things, 
requires the said board to keep full minutes of their pro- 
ceedings, in well bound books, and, also, that they should 
annually transmit to the secretary of state, to be laid before 
the general assembly at its regular session, a full statement 
of their receipts, disbursements and transactions during each 
and every year. Is not that a clear indication that the gen- 
eral assembly did not intend to part with the power of leg- 
islation over the subject of public schools in the city and 
county of Mobile? 

On the 14th of February, 1856, an act was passed, enti- 
tled “ An act to render more efficient the system of free 
public schools in the State of Alabama.”—Acts 1855-56, 
p. 33. By this act, a general system of free public schools 


was established in this State. 
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Article lst of this act created a fund known as the edu- 
cational fund, for the maintenance and carrying into effect 
said general system of education, after naming eleven dif- 
ferent sources from which said fund was to be derived. 
The first section provides that the money composing said 
fund should be drawn from the treasury of the State, (except 
in the cases where it was otherwise ordered by said act,) 
and disbursed in the manner thereinafter directed. 

Article 2d declares, that for the uniform and efficient 
administration of the system, the following officers should 
be appointed, with the powers and duties, and according 
to the manner herein provided : 

Ist. A superintendent of education throughout the State. 

2d. A county superintendent of free public schools in 
each county. 

3d. Three trustees of free public schools in each town- 
ship. 

The manner of electing these several officers is provided 
for in said act, and their duties prescribed. 

The second section of article six of this act is as follows, 
to-wit: That as the county of Mobile now has established 
a public school system of its own, the provisions of this 
act shall apply to that county only so far as to authorize 
and require its school commissioners to draw the portion 
of the funds to which that county will be entitled under 
this act, and to make the report to the superintendent 
herein required. 

The legislature that adopted that general system of pub- 
lic schools for the State, no doubt thought best to leave 
the system of public schools for the county of Mobile sub- 
stantially unchanged, but no legitimate inference can be 
drawn from this, that it was understood or believed by that 
body, that it had not the power to change or abolish it, 
and to put it upon the same footing with the other coun- 
ties of the State, if it had been thought wise and best to 
doso. We think the clear inference the other way, for 
the section cited does change that system in one respect, 
and if it had the power to change it at all, and impose any 
new duties upon the school commissioners of said county, 
it clearly had the power to change or suspend it altogether, 
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and to make the new system apply to said county, in all 
respects, as it applied to the other parts of the State. 

The foregoing is, we believe, a true historical statement 
of the legislation as to the public schools in the said county 
of Mobile, beginning with the said act of the 10th Jann. 
ary, 1826, entitled “An act establishing schools in the 
county of Mobile.” 

To carry into effect the purposes of the legislature, a 
board of commissioners were appointed by the name and 
style of “ the Mobile school commissioners.” The act no 
where calls this board a corporation, but the sixth section 
says, the board shall have power “to prosecute all suits and 
actions in their corporate name, in the same manner as 
private persons.” By reference to the books, the real legal 
character of this board will be readily discovered ; it was 
not, accurately speaking, a corporation in its completeness, 
It was invested with some of the powers and attributes 
usually exercised by corporations, but with such only as 
were thought necessary to enable it to accomplish the work 
for which it was created. There are many kinds of cor- 
porations, and one division of them is into public and pri- 
vate corporations, proper. There may be, oftentimes, more 
or less difficulty in determining whether a particular cor- 
poration is public or private. 

Besides corporations, properly speaking, sometimes per- 
sons have a corporate capacity, for particular specified ends 
only, and are, therefore, called quasi corporations. Chan- 
cellor Kent, speaking of this kind and species of corpora- 
tions, says: “In New York, each county, and the supervi- 
sors of a county, the law officers, and commissioners of 
lands, and the supervisors of towns, the overseers of the 
poor, the commissioners of common schools, commission- 
ers of highways, and trustees of school districts, are in- 
vested with corporate attributes, sub modo.” —2 Kent’s Com. 
p. 278. 

And on page 273 he says, besides the proper aggregate 
corporations, the inhabitants of any district, as counties, 
towns and school districts, incorporated by statute, with 
only particular powers, are sometimes called quasi corpora- 
tions ; and as to these, he says, “no private action, unless 
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given by statute, lies against them as such corporations.” 
It necessarily follows, that such corporations are public in 
their character, and, therefore, subject to legislative con- 
trol. These are manifestly not the only corporations of 
this sort, but are referred to as examples. 

In the case of the Zru:tees of the University of Alabama 
v. Winston, 5 8. & P. 17, the main question upon which 
the merits of the case depended, was as to the character of 
the plaintiff, whether a public or private corporation. On 
this question, Judge Taylor, delivering the opinion of the 
court, says: “If the property possessed by a corporation, 
is altogether the property of the State ; if the corporators 
have paid nothing, amounting to a valuable consideration, 
for the act of incorporation ; in fine, if there is no contract 
upon valuable consideration, between the State and the 
corporators, it is a public corporation, and if it be public, 
it is certainly within the complete control of the general 
assembly.” 

We think, there can be no reasonable doubts as to the 
character of the school commissioners of the county of 
Mobile ; they were a mere quasi corporation, and in the 
words of Judge Taylor, “within the complete control of 
the legislature.” We also hold, that the system of public 
schools brought into existence by said act of the 10th of 
January, 1826, and as changed, amended, re-organized and 
continued by subsequent legislation, up to the time of the 
adoption of the present constitution, was an educational 
institution of this State, and by the 11th article, § 1, of 
the constitution, was placed under the board of educa- 
tion. 

This article must be construed in connection with the 
other parts of the constitution, and given a practicable, 
common sense interpretation—an interpretation that will 
enable the board of education to perform and accomplish 
the great work committed to its charge ; that is, the man- 
agement of the common schools, and the other public edu- 
cational institutions of the State. 

We have carefully examined the argument of the learned 
counsel of the appellants upon this subject, and feel con- 
strained to hold it to be hypercritical, and if adopted as 
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the true meaning of this article, it will cripple, if not de- 
stroy its usefulness, and render the administration of the 
system of education, intended to be built upon it, a disap. 
pointment and a failure. 

The language of the first section of this article includes 
and embraces the common schools, and all the other public 
educational institutions of the State. It does not include 
private schools, conducted by individuals for their own 
profit and emolument, nor educational institutions, founded 
upon, and supported by private capital or endowments, 
although incorporated by the State, and, therefore, in a 
limited sense, public in their character. This is the view 
taken of it by the board of education, and we think cor- 
rectly, as appears by section four of the act entitled “an 
act to secure co-operation with the bureau of refugees, 
freedmen and abandoned lands, and the several aid socie- 
ties,” approved 11th August, 1868. This section declares, 
“that all the schools of the State of Alabama, not main- 
tained by private teachers for their benefit, shall be under 
the general direction of the board of education, and con- 
ducted as far as practicable, on the same general plan.’— 
Act, 1868, p. 160. 

The great system intended to be inaugurated under this 
article of the constitution, it was foreseen, would require 
legislative aid and assistance. This might have been left 
to the general assembly, but the convention, no doubt, 
believed the general assembly would be, to a great extent 
absorbed, and their time mostly employed with the many 
other subjects requiring legislation, and if not, its mem- 
bers would not so well know and understand the particular 
legislation necessary, to promote the best interests of edu- 
cation, as a board elected from all the congressional dis- 
tricts of the State with a view to their fitness, and having 
under their immediate management and supervision, the 
entire system itself; and, moreover, the members being 
elected for four years, would have an experience hardly to 
be looked for in an ordinary legislative body. 

For these, or for other reasons, satisfactory to the con- 
vention, the board of education, by the fifth section of this 
article, is clothed and invested with full legislative pow- 
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ers in reference to the public educational institutions of the 
State. 

These full legislative powers cover the entire field of 
legislation upon this subject, including the officers and 
agents to be employed, the mode and manner of their 
election, or appointment, the tenure of their respective, 
offices, their duties, compensation, and for what causes, 
and by whom, they may be suspended or removed from 
office; these and any other matters requiring legislation, 
are necessarily embraced by the expression, “ full legisla- 
tive powers.” “Full legislative powers,” as here used, 
mean ample, complete, perfect powers, not wanting in any 
essential quality ; otherwise, they would be limited, and not 
full powers; whatever, therefore, the general assembly 
might have done, if legislative powers had not been con- 
ferred upon the board of education, may be done by said 
board, in reference to the common schools, and other edu- 
cational institutions of the State. Said board was not 
created to conduct and manage the old systems of educa- 
tion; they have the power to adopt such parts thereof, as 
they think proper, or to reject them altogether. 

The fifth section of this article, not only confers upon 
this board full legislative powers, but declares that its acts, 
when approved by the governor, or when re-enacted by 
two-thirds of the board, in case of disapproval, shall have 
the force and effect of law, unless repealed by the general 
assembly. The general assembly has the power to repeal 
them, that is all; but, until repealed, they have the same 
force and effect as the acts of the general assembly itself. 
Furthermore, they are to be treated as public, and not 
private acts, and the courts will take judicial notice of 
them as they do of the other public laws of the State. 

Krom the foregoing considerations, we perceive : 

Ist. That the board of commissioners, known by the 
name of “The Mobile School Commissioners,” as created 
by the act of the 10th of January, 1826, was an irregular 
quasi corporation, public in its character, and so continued, 
under all the legislation in relation thereto, down to the 
adoption of the present constitution of the State, and, 


therefore, at all times subject to legislative control. 
25 
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2d. That said corporation was created for public ends 
and purposes, and not for private benefit or emolument, 
and, consequently, no contract existed between it and 
the State, the obligation of which is secured and pro. 
tected from impairment by the constitution of the United 
States. 

3d. That by the said act of 1826, and by those that fol- 
lowed it on the same subject, a system of public schools 
and education was instituted and perfected for the benefit 
of the people of the county of Mobile, and was placed 
under the superintendence and management of said board 
of school commissioners, who received the funds and en- 
dowments provided for that purpose, and udministered 
them, not on their own account, but for the public good, 
and, therefore, had no private interest in the same. 

4. That by the said act of the 14th of February, 1856, a 
system of free public schools was established in this State, 
the first section of which declares that to carry into effect 
the provisions of our State constitution, which wisely de- 
clares that schools and the means of education shall for- 
ever be encouraged in this State, “to realize the objects of 
the general government in making grants and appropria- 
tions for the establishment of schools in each township, 
and to extend upon equal terms to all the children of our 
State the inestimable blessings of liberal instruction, the 
following system of the free public schools is hereby estab- 
lished in this State, and shall have the force and effect of 
law after the passage of this act.” This system was _ pro- 
vided for the State at large, but by section Z, article 6, it is 
enacted: ‘“ That as Mobile county now has established a 
public school system of its own, the provisions of this act 
shall apply to that county, only so far, as to authorize and 
require its school commissioners to draw the portion of the 
funds to which that county will be entitled under this act, 
and to make the reports to the superintendent herein 
required.” 

By the seventh section, article 6, money in the State 
treasury for educational purposes, was to be drawn by the 
county superintendents for their respective counties, except 
the county of Mobile; for that county, it was to be drawn 
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by the school commissioners, as stated in section 6, above 
copied. 

5. By our present constitution, an educational system is 
provided for the entire State, and neither Mobile nor any 
other county is excepted or exempted from its provisions ; 
all are embraced within it. This new system is essentially 
different from the systems that existed before it, created for 
the county of Mobile, and the State at large, and, conse- 
quently, they can not stand together. The old systems are 
necessarily repealed by the new, only continuing to enable 
the officers of the old systems to settle with and turn over 
the moneys and other things in their hands to the persons 
entitled to receive them under the new system. The old 
systems were beings of legislative creation, and existed by 
legislative permission, and were merely administrative in 
their character. The new has deeper foundations and 
powers unknown to theold systems ; it has not only adminis- 
trative, but full legislative powers as to all matters having 
reference to the common schools, and the public educa- 
tional institutions of the State. 

It cannot be destroyed, nor essentially changed by leg- 
islative authority ; and, even the funds for its support do 
not depend upon legislative bounty, but are mainly provid- 
ed by the constitution itself; this new system has, there- 
fore, independent, permanent, constitutional existence, 
deriving its being and receiving its powers from the 
constitution, and not from the legislative authority of the 
State. 

Having this understanding of the educational systems 
of the State, as they existed before and since the adoption 
of the present constitution, we are the better prepared to 
examine and comprehend the case made by the complain- 
ants, and the defense set up to defeat the relief sought by 
the bill of complaint. 

1. The bill is filed in the name of certain persons claim- 
ing to be “The Mobile School Commissioners,” a corpora- 
tion created and recognized by the laws of the State of 
Alabama, and states that by the laws thereof they are 
entitled, as they believe, to the regulation, control and 
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management of the public schools, and public school sys- 
tem in the county of Mobile. 

2. That the public schools in Mobile county are separ- 
ately organized under its own peculiar laws, and that the 
public schools in the State at large are regulated and con- 
trolled by the general jaws of the State. 

3. That a portion of the funds applicable to the pay- 
ment of the expenses of the public schools in Mobile coun- 
ty, is required to pass through the public treasury of the 
State, and are to be paid over to, and be disbursed in Mo- 
bile county by the school commissioners thereof. 

4. That they are advised and believe, that in strict right 
and according to the law of the case, they are entitled to 
call directly for payment to themselves, or through their 
proper officer, of that portion of money in the State treasury 
applicable to the payment of the expenses of the public 
schools of Mobile county; but that N.B. Cloud, superin- 
tendent of public instruction for the State, insisted to them 
that this could only be done through a county superin- 
tendent of education for the county of Mobile, and that 
such an officer was necessary for other purposes in said 
county, as well as in any other county not having a separ- 
ate school organization and system of its own, as had the 
county of Mobile. 

5. That although they believed this unnecessary, they 
yielded to the opinion of said Cloud, as superintendent of 
public instruction as aforesaid; and about the twentieth 
of January, 1869, said Cloud appointed one Allen H. Ry- 
land such county superintendent, and that they recognized 
him as such officer. 

6. That under the views of said Cloud, it was necessary 
that the county superintendent shovld make to him a 
report at the close of each quarter, certifying the amount 
of current school expenses, whereupon, they were led to 
believe, said Cloud would immediately get the State 
auditor to draw his warrant on the treasurer in favor 
of said Ryland, for such current school expenses, upon 
the school fund in the State treasury belonging to the 
county of Mobile. 

7. That upon this expectation, such reports were made 
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for the several quarters ending the 31st of December, 1868, 
the 3lst March, 1869, aud the 30th of June, 1869, certify- 
ing the current school expenses in Mobile county for each 
quarter ; said report stating the amount of such expenses 
for each quarter respectively, which they allege were cor- 
rect. But that said Cloud had absolutely refused to notify 
the State auditor of said amounts, or to take any steps to 
procure their payment, or to furnish any warrant for said 
amounts, or any of them, either to said Ryland or the 
complainants. 

8. That on or after the 30th of June, 1869, said Cloud, 
without notice, under pretense of authority, and under the 
pretense that said Ryland had failed to discharge his duty, 
undertook to suspend him from his office, and to revoke 
his commission. 

9. That one George L. Putnam, of Mobile county, claim- 
ing to have been appointed superintendent of education 
for said county, by said Cloud, about the month of Janu- 
ary, 1869, made some sort of a certificate to said Cloud, 
superintendent of public instruction, and obtained a war- 
rant of the State auditor for the sum of $5,327 20, or there- 
abouts, which amount said Putnam obtained from the 
State Treasurer, Arthur Bingham, under the pretense that 
it was to be applied to the payment of the current expenses 
of public schools in said county of Mobile, for the quarter 
ending the 3lst of December, 1868, but they aver said 
moueys were not applied to the payment of the current 
expenses of public schools under their charge; and they 
further aver, that they are advised and believe, that by 
the laws of the State, all public schools in said county are 
required to be under their charge and control; and that 
the moneys that come to the county superintendent, should 
be placed under the charge of the Mobile school commis- 
sioners, and that the moneys so obtained by said Putnam, 
were unlawfully applied to schools not under their control, 
and a part thereof to his own use, without any warrant 
of law therefor. 

10. That they are informed and believe, that large sums 
of money are in the State treasury that should be applied 
to the payment of the public schools in Mobile county for 
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the quarters before named, for which certificates of said 
A. H. Ryland, as county superintendent, had been fur. 
nished to said Cloud. 

11. That said Cloud, under the pretense that said Ry. 
land had been removed, as aforesaid, claims that in August, 
189, said Putnam was appointed county superintendent 
of Mobile county. But that said Putnam, as they were 
informed and believe, had not given bond as such alleged 
superintendent. 

That said Putnam, claiming to be such superintendent, 
had made a certificate to said Cloud, for the sum of $9, 
832 23, or thereabouts, for the payment of current school 
expenses for the quarter ending the 51st of March, 186), 
and upon said certificate had obtained from said Cloud, a 
paper or statement, and had succeeded in procuring from 
R. M. Reynolds, State auditor, a warrant upon said Bing- 
ham, treasurer, for the said sum of $9,832 23, and was 
seeking payment from said treasurer. 

12. That complainants are informed and believe, that 
said Cloud and Putnam, are confederating together to pre- 
vent the application of said $0,832 23, to the payment of 
the present school expenses of the quarters that are already 
passed, and that said Cloud aided said Putnam in the mis- 
application of the moneys received by him as aforesaid. 
That said Cloud and Putnam refuse to recognize com- 
plainants as the school commissioners of the county of 
Mobile, pretending that other persons are the schoo] com- 
missioners of said county, and that they have the power 
to recognize them as such ; whereas, complainants charge, 
that they are the school commissioners of said county, 
duly elected and appointed thereto, and have never been 
removed, or their offices made vacant; that they are so 
advised by counsel, and believe the same, and that said 
Ryland, if there is any such office in existence, is county 
superintendent of said county, under the appointment of 
said Cloud, superintendent of public instruction, and has 
not been legally removed from said office; that said Put- 
nam is not superintendent of education of said county, 
and has no authority to act as such. 

That said Putnam, claiming to be such superintendent, 
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has heretofore drawn moneys from the treasury, which he 
did not apply according to law, and is seeking to draw 
other moneys, particularly the said sum of $9,832 23 called 
for by said warrant, so obtained by him, &c., as aforesaid, 
and which they believe and charge he will apply in a man- 
ner not warranted by law, unless prevented by the inter- 
position of the court, and that said Cloud is aiding him in 
said proceedings. 

13. Complainants further state, that they are advised 
and believe. that the moneys in the treasury applicable to 
the expenses of public schools in said county are properly 
payable directly to them or to said Ryland, as county 
superintendent of said county ; but that they are advised 
and believe, that there is no valid legislation of the board 
of education, under which any such oflice as that of county 
superintendent of education for Mobile county has been 
created. The reasons alleged are, that when the pretend- 
ed action of said board under which said Putnam claims to 
hold said office took place and was had. there was not a 
majority of the members of said board present, and that 
said action was had without a quorum of said board. 

Complainants state that they have no adequate remedy 
at law, and pray that said Putnam, said Cloud, superin- 
tendent of public instruction, said Reynolds, auditor of 
public accounts, and said Bingham, treasurer, be made 
parties defendant, and required to answer said bill of 
complaint, but not on oath, and that an injunction may be 
granted and issued to all of said persons, &c., and that on 
a final hearing the same be made perpetual ; an injunction 
was therefore issued. 

The defendant Putnam filed a full answer on oath, and 
in vacation moved the chancellor to have the said injunc- 
tion dissolved, which was done. 

Said Putnam, in his answer, denies that complainants, 
as he is advised and believes. are the school commissioners 
of Mobile county ; that they were at one time such com- 
missioners, but had been suspended from office by said 
Cloud, superintendent of public instruction, and that their 
suspension had been confirmed by the board of education, 
and their offices declared yacant ; and he appends a copy of 
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the resolutions of said board to his answer as an exhibit, 
bearing date the 19th of August, 1869; he also answers 
that other persons, without naming them, had been ap. 
pointed in their place. 

He denies that the system of public schools for the 
county of Mobile is a system separate and apart from that 
of the State at large, in the sense of its not being under 
the control and management of the board of education of 
the State. 

He admits that said Ryland was appointed superintend- 
ent of education of Mobile county by said Cloud, subject 
to the approval of the board of education ; that said board 
refused to approve of said appointment, and approved of 
the subsequent revocation of the same by said Cloud; and 
he appends as an exhibit to his answer a copy of the res- 
olutions of the said board of education on the subject, 
dated the 19th day of August, 1869; and, therefore, de- 
nies that said Ryland is superintendent of education for 
said county, but avers that he, said Putnam, is such super- 
intendent, and thereto appointed by said Cloud, superin- 
tendent of public instruction, on the 6th day of July, 1869; 
and he states that he appends to his answer as a part 
thereof,a copy of his appointment as an exhibit ; that he 
gave bond according to law, and entered upon and was dis- 
charging the duties of said office, as lawfully he might. 

He denies that complainants, or the Mobile school com- 
missioners, whoever they may be, have any legal authority 
to draw from the State treasury the moneys therein pro- 
perly belonging to the county of Mobile for the support 
of free public schools ; but says he, said Putnam, county 
superintendent, is the person, and the only person legally 
entitled to draw and receive from the State treasury the 
moneys for that purpose. 

He admits that he, as superintendent of education for 
said county, had drawn the said sum of $5,327 20, but de- 
nies that he had misapplied any part of it. He admits, 
that by the aid of said Cloud, as superintendent of public 
instruction, and on his certificate, he had obtained the 
warrant of said Reynolds, auditor, &c., for the said sum of 
$9,832 23 as stated, and that he should have collected the 
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same, as lawfully he might, if he had not been enjoined 
from so doing. 

He also denies all confederacy, &c. 

We think the foregoing syllabus of the bill and answer, 
sufficient to a proper understanding of what remains to be 
said in this opinion. 

In addition to the questions already disposed of, we now 
propose to examine those that have a more immediate ref- 
erence to the propriety of the granting and dissolving of 
the injunction in this case. 

If the complainants are not “the Mobile school com- 
missioners,” or if the Mobile school commissioners, whoever 
they may be, are not as the law now stands, legally enti- 
tled to draw from the State treasury the moneys therein 
properly belonging to the county of Mobile for the support 
of free public schools in said county ; but, if the defendant 
Putnam, is the superintendent of education for said county, 
and, as such superintendent, is the person legally author- 
ized to draw and receive said moneys for that purpose, 
then the injunction was unadvisedly granted, and the 
chancellor committed no error in its dissolution. 

These questions must necessarily be decided and deter- 
mined by an examination, in connection with the bill and 
answer, of the XI article of the constitution, and the legis- 
lative and other proceedings of the board of education on 
this subject. 

Before entering upon this examination, we will dispose 
of a preliminary objection made by complainants’ counsel 
in his printed argument, to-wit: that the chancellor pro- 
ceeded to hear and determine the motion made in vacation 
to dissolve, and did dissolve the injunction, before the other 
defendants had answered the complainants’ bill of com- 
plaint. 

This motion was made under section 3438 of the Revised 
Code, which is in the following words, to-wit : “ A defend- 
ant may move to dissolve an injunction in vacation before 
the chancellor of the division in which the bill is filed, either 
for the want of equity or on the coming in of the answer, to 
be heard on certified copies of the bill and answer, but ten 








FORTY-FOURTH ALABAMA. 


Mobile School Commissioners v. Putnam et al. 


546 











days notice of such application must be given to the plain- 
tiff or his solicitors.” 

We think a fair interpretation of this language will au- 
thorize a motion for the dissolution of an injunction, upon 
a full answer of a single defendant, where there are more 
than one within whose knowledge the facts charged in the 
bill must be, if they exist at all—Dunlap v. Clements et al., 
7 Ala. 539. 

Chancellor Kent says, “ the general rule is, that an injunc- 
tion, properly granted, is not to be dissolved until the an- 
swer of all the defendants has come in. But this rule has 
exceptions, and is subject to discretion and modification. 
If both the defendants were implicated in the same charge, 
I should require the answer of both, without some special 
reason. If, however, the defendant, on whom the real grav- 
amen rested, had fully answered the bill,this would proba- 
bly be sufficient, and in many cases the injunction will be 
dissolved, as against the defendants who had answered.” — 
Depeyster v. Graves et al., 2 Johnson’s Ch. Rep. 148. 

We hold, the discretion here spoken of should be liber- 
ally exercised, where, as under our practice, the oath of 
defendants to the answers is waived. 

In this case, the defendant Putnam knows better, or cer- 
tainly as well, the material facts charged, as either of the 
other defendants ; and besides, he is more deeply interested 
in the dissolution of this injunction than either of the oth- 
ers. As he had fully answered the bill, he was entitled to 
have his motion considered without waiting for the answer 
of the other defendants. Furthermore, if the defendants 
had answered, as the oath to their answer is waived by the 
plaintiffs, they most probably would have answered without 
oath, and then their answer could not be considered ; and 
it would be a great hardship, where the oath of defendants 
is waived by the plaintiff, not to permit a defendant mainly 
injured by an injunction granted in such a case, to move 
for its dissolution on a full answer on oath, denying the 
equities of the complainants’ bill. 

‘There is another sufficient answer to this objection. The 
record does not show that it was made before the chancel- 
lor, and it is too late to make it for the first time in this 
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court on an appeal. This objection being disposed of, we 
will now enter upon the examination of the questions hav- 
ing immediate reference to the correctness of the decretal 
order of the chancellor dissolving the injunction. 

Neither the bill nor the answer gives us any information 
when the complainants were elected or appointed to the 
office of the Mobile school commissioners—whether under 
the old or new regime. 

If they were elected or appointed before the 11th day 
of August, 1868, then their offices became vacant on that 
day by virtue of an aet of the board of education, entitled 
“ An act to declare all school offices vacant, and to super- 
vise all existing school contracts,” approved August 11th, 
1868.—Acts 1868, p. 148. 

By the first section of this act, it is declared “that all 
offices of county superintendents, township trustees, and 
school commissioners, are hereby declared vacant.” This 
act clearly embraces “the Mobile school commissioners.” 

The board of education, in the passage of this act, fol- 
lowed the example of the general assembly, which, on the 
6th of August, 1868, by an act entitled “ An act to provide 
for the qualification of State, county and municipal officers,” 
declared “ that all offices, State, county and municipal, in 
this State, were, on the 12th of July, 1868, deemed and 
considered vacant.”—Acts 1868, p. 32. 

We are led to infer that the complainants came to their 
office of Mobile school commissioners after the date of the 
said act of the 11th of August, 1868. Whether this be so 
or not, by an act of the said board of education, approved 
the 5th day of August, 1868, entitled “‘ An act to define the 
duties of the superintendent of public instruction,” they 
were, for failing to discharge their duties, or for violating 
any of the rules or regulations of said board, subject to be 
suspended from their office by the superintendent of public 
instruction until their case should be investigated at the 
next ensuing meeting of said board.—Section 8, Acts 1868, 
page 154. 

The officers directly named in this act are, county super- 
intendents, trustees, school directors, and other school officers. 
The words, “other school officers,” very clearly embraces 
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school commissioners, and all other school officers, by what- 
ever name known or called, and so they seem to be under- 
stood and interpreted by the board of education. 

Under the authority of this act, the superintendent of 
public instruction suspended the complainants from their 
offices of Mobile school commisioners, on the 3Vth day of 
June, 1869; and on the 19th day of August following his 
action in the premises was approved by the board of edu- 
cation, and their offices declared vacant by a resolution of 
that date, which is in the words and figures following, to- 
wit : 

“Whereas, the following named persons, acting as a 
board of school commissioners for Mobile county, to-wit: 
G. Horton, W. G. Clark, F. G. Bromberg, A. M. Granger, 
James Baird, J. Carter, R. W. Coale, Charles Mohr, Albert 
Stein, R. S. Watkins, and A. H. Ryland, having disregarded 
the instructions of the superintendent of public instruction, 
and the acts passed by this board, and having violated the 
free public school laws of this State, and having in various 
ways failed in the discharge of duty ; therefore— 

“Be it resolved, That the action of the superintendent of 
public instruction, as set forth in his order dated June the 
80th, 1869, suspending the above named school commis- 
sioners for Mobile county from office, is hereby approved, 
and their offices declared vacant. Passed August 19th, 
1869.” 

On the same day, a similar resolution was passed by the 
said board of education, in relation to the said Allen H. 
Ryland, to whose appointment as superintendent of edu- 
cation for Mobile county, the complainants state, they 
yielded their consent, at the instance of said Cloud, super- 
intendent of public instruction, and recognized him as such 
officer. Said resolution is as follows, to-wit : 

“ Be it resolved by the board of education of the State of 
Alabama, That the appointment of A. H. Ryland, as super- 
intendent of education for Mcbile county, is not approved, 
and that we sustain the action of the superintendent of 
public instruction, in revoking the commission appointing 
said A. H. Ryland superintendent of education of said 
county. Passed August 19, 1869.” 
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The basis upon which the complainants obtained the 
injunction in this case, is that they were the Mobile school 
commissioners, and, as such commissioners, were author- 
ized to draw from the treasury of the State the moneys 
properly belonging to the said county for the support of 
the public schools thereof, and if they were not, that then 
the said Ryland, as superintendent of education, was; and 
that when so drawn, they were entitled to the same, to be 
applied and disbursed for that purpose. 

If there is any vital energy and validity in the said res- 
olutions, the complainants ceased to be the school commis- 
sioners, and the said Ryland ceased to be the superintend- 
ent of educaticn for said county of Mobile, on the said 
19th day of August, 1869, the day said resolutions were 
passed. 

But it is objected by complainants’ counsel, that these 
resolutions are invalid, because there is nothing in the con- 
stitution that authorizes the board of education to pass 
any resolutions which have the force and effect of law ; and 
because they not do purport to be approved by the gov- 
ernor. 

It is a sufficient answer to these objections, that said res- 
olutions are administrative, and not legislative acts, and al- 
though valid for the purposes intended, do not claim to be 
laws in the sense that the legislative acts of said board are 
laws, and, therefore, the approval of the governor is not 
necessary. Every person having any considerable knowl- 
edge of parliamentary proceedings, knows that it is a com- 
mon thing in this country for legislative bodies to pass res- 
olutions that have, in no accurate sense, the force of laws, 
and, therefore, the approval] of the governor is not neces- 
sary to give them effect. The 16th section, article 5th, of 
the constitution declares, that “every bill or resolution 
having the force of law, to which the concurrence of both 
houses of the general assembly may be necessary, except 
ona question of adjournment, which shall have passed 
both houses, shall be presented to the governor for his ap- 
proval,” showing that there are resolutions that have not 
the force of law in the sense in which that word is used in 
this section. Take, as an example, resolutions requesting 
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members of congress, and instructing senators to vote in a 
certain way on some particular measure, before congress, 
Such resolutions, although commonly in form, joint resolu- 
tions, and although it is usual for them to be approved by 
the governor, yet it is certain they need not be so ap. 
proved, because they are not laws; for if laws, the senators, 
at least, would have to obey them, which we know is not 
always the case. 

The 2d section of said article declares that the style 
of the laws of this State, shall be, “Be it enacted by the 
General Assembly of Alabama.” No resolution, passed by 
the general assembly, with the approval of the governor, 
and having the force of law, has this “style.” If it had, it 
would not be a resolution, but an act. In a proceeding 
to suspend an officer from his office, under the act above 
referred to, the approval or disapproval of the board of 
education, is appropriately expressed by resolution, and 
the approval of such a resolution by the governor, is not 
necessary to give it effect. 

Let us now inquire as to the only remaining question 
necessary to be disposed of on the present application for 
a rehearing, to-wit: How, and by whom, money in the 
treasury of the State, for the use of free public schools, 
belonging to the county of Mobile, is to be drawn and 
received. 

This question, as it appears to us, is settled by the 
seventh section, article one, of said act of the 5th of Au- 
gust, 1868.—(Acts 1868, p. 154.) By that section, it is 
enacted “that the superintendent of public instruction 
shall certify the apportionment of the school fund income 
to the State auditor, and shall at once notify each county 
superintendent. stating the amount apportioned to his 
county. The county superintendent shall, at the close of 
each quarter, certify the amount of current school expenses 
for that quarter, to the superintendent of public instruc- 
tion, who shall notify the State auditor of said amount, 
and the State auditor shall immediately draw his warrant 
on the State treasurer, in favor of the county superintendent 
for such current expenses, upon the school fund in the State 
treasury belonging to said county. 
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This section applies to the county of Mobile, as well as 
to the other counties of the State. The language is gen- 
eral, and there is no proviso excepting any county from 
its operation. 

This construction harmonizes with and is sustained by 
the following section of the school laws of the board of 
education. Section one, of article two, of this same act 
says, “there shall be appointed by the superintendent of 
public instruction, subject to the approval of the board of 
education, a person qualified to discharge the duties of 
superintendent of education in each county of the State, who 
shall hold his office for two years, or until his successor is 
elected and qualified. 

The second section of an act entitled “an act in relation 
to schools in the city and county of Mobile, approved 
August 11th, 1868,” provides “that there shall be a super- 
intendent appointed for the free public schools of the 
county of Mobile, to be compensated as the school com- 
missioners may decide, subject to the approval of the 
superintendent of public instruction, with the same duties 
and powers as other county superintendents. 

From these references, we are unable to resist the con- 
clusion that the county superintendent of education for 
Mobile county, is the only person authorized to draw from 
the State treasury, and receive the moneys therein, belong- 
ing to said county, for the support of the public schools 
in the same. 

It is, however, insisted by complainants’ counsel, that 
these acts of the board of education are unconstitutional 
and void, because they were passed more than twenty days 
after the day by law prescribed for the first meeting of the 
general assembly of this State-—the 13th day of July, 
1868,—and article 11, section ) of the constitution is re- 
ferred to. This section is as follows, to-wit: “The board 
of education shall meet annually at the seat of govern- 
ment, at the same time as the general assembly, but no 
session shall continue longer than twenty days, nor shall 
more than one session be held in the same year, unless au- 
thorized by the governor.” By this section, as interpreted 
by the complainants’ counsel, the constitutional term of the 
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session of the board of education ended after the lapse of 
twenty current consecutive days, from the said 13th day 
of July, 1868, including Sundays. 

This is a construction altogether too narrow and tech- 
nical, even admitting that the phrase “ at the same time ag 
the general assembly,” as here used, is equivalent to say- 
ing, “the board of education shall meet on the same day 
appointed for the meeting of the general assembly,” which 
we think it is not. 

The constitution manifestly intends to give the board of 
education at least twenty business days, but it does not 
require that they shall follow in successive order. We 
can see no reason why the board may not take a recess 
during the session, as is often done by the general assem- 
bly, without having the days of a recess counted against 
it. 

The constitution is not to be construed like an ordinary 
statute of limitations. 

Furthermore, if necessary to sustain its legislative acts, 
it should be presumed that the session was continued for a 
longer period than twenty days, “by authority of the gov- 
ernor.” 

The governor may unquestionably authorize a session 
to continue beyond the period of twenty days; unless 
“authorized by the governor,” as used in this section, is 
an expression adverbial in its character, and intended to 
qualify both the preceding members of the sentence, with- 
out the necessity of a repetition. If the sentence is written 
out at length, without the illipsis, it will read thus: no ses- 
sion shall continue longer than twenty days, “unless au- 
thorized by the governor ;” nor shall more than one ses- 
sion be held in the same year, “ unless authorized by the 
governor.” 

Besides all this, we find these acts of the board of edu- 
cation bound up in the same book with the laws of the 
general assembly, and published by authority. Mr. Green- 
leaf, in his first volume on Evidence, § 480, says: “In 
most, if not all, of the United States, the printed copies 
of the laws and resolutions of the legislature, published 
by its authority, are competent evidence, either by statute 
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or judicial decisions, and it is sufficient prima facie that 
the book purports to have been so printed.”—See, also, 
§ 489. 

The same presumptions are to be made in favor of the 
acts of the board of education as are made in favor of the 
acts of the general assembly. Prima facie, therefore, we 
will presume these acts were passed both by a lawful board 
and at a lawful session of the board of education. The 
analogy attempted to be established between courts of 
limited jurisdiction and the legislative jurisdiction and 
powers of the board of education, is without foundation. 
The legislative jurisdiction or power of the board of edu- 
cation, is not limited, but general and full, as to all matters 
in reference to common schools and the educational insti- 
tutions of the State; and, consequently, the general acts 
of said board are not private but public acts, of which 
the courts will take notice without requiring them to be 
specially pleaded. 

The other objections made to these acts, although not 
here specially noticed, have been patiently examined, and 
we are persuaded they are insufficient to authorize us to 
hold and declare them invalid. 

On the motion to dissolve the injunction, the defendant, 
Putnam, must be held to be the superintendent of educa- 
tion for the county of Mobile. His answer as to this is 
responsive t6 the bill. The bill states that he claims to be 
such superintendent, by the appointment of the superin- 
tendent of public instruction, and he answers that he is such 
and attaches a copy of his appointment to his answer, as 
an exhibit. Besides, this is a fact within his own knowl- 
edge, and he states it as such. The answer is sworn to, 
and for the purpose of said motion, must be taken to be 
true. 

The foregoing considerations satisfy us that the decision 
made in this case at the last term is right; it must, there- 
fore, stand as the judgment of the court. 

The application for a rehearing is denied, at the costs of 
the appellants. 
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NOBLE & BRO. Er at. vs. CULLOM & CO. Er at, 


[CONTEST AMONG JUDGMENT CREDITORS OVER APPLICATION OF MONEY MADE 
UNDER EXECUTION, ] 


1. Submission of cause; when will not be set aside.—After assignment and 
joinder in error, and the submission of a cause in this court, the revok- 
ing of the order of submission is a matter of grace, resting within the 
discretion of the court. A motion to set aside the order of submission 
by one of the parties in a cause, will not be granted, when it may work 
injustice to the other parties. 

2. Distribution of money collected on fi. fa.; what judgments have a prefer- 
ence.—On a motion to distribute a sum of money collected by the sheriff 
on fi. fa., on several judgments, some of which were rendered in a cir- 
cuit court of this State before the 11th day of January, 1861, and others 
rendered in the courts of the rebel State government, the judgments of 
the rebel courts will be postponed in payment to the judgments ren- 
dered by the courts of the State before secession. 

3. Quere.—Are not judgments of the rebel courts, rendered in this State 
during the supremacy of the rebellion, mere nullities ?—( Per Peters, J.) 

4. Persons holding office, afler passage of ordinances 3 and 10 of convention 
of 1861, how regurded.—All persons holding office in this State, after the 
overthrow of the rightful government thereof, by the late rebellion, and 
after the passage of the ordinances Nos. 3 and 10 of the convention of 
1861, are to be regarded as persons holding office under the insurrec- 
tionary organization, then having military control of.the territory of 
the State, 

5. Same; judgments of courts of insurrectionary organization, how regarded. 
This insurrectionary organization was erected in defiance of the public 
policy and constitution of the United States, and the judgments of its 
judicial tribuuals are not such as this court, in the absence of legisla- 
tive enactments, has authority to recognize and enforce, except, perhaps, 
as the decrees of foreign courts. (Chief-Justice, drguendo in Martin vr, 
Hewitt.) 

6. Same; what not made valid by.—The judgments of the courts of the 
so-called Confederate government, erected in this State during the su- 
premacy of the late rebellion, were not ratified and made valid by oper- 
ation of the reconstruction acts of congress. 

{Sarroxp, J., dissenting, held—1. In cases of successful or subdued rebel- 
lion, or when one independent nation succumbs to another, the courts 
of the conquering government, in the absence of positive legislation, 
are bound to recognize the rights and obligations of the vanquished 
people between themselves, as prescribed and determined by their local 
laws and tribunals, except so far as they militate against the laws and 
institutions of tueir own country. 2. In a practical sense, the people 
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and the government of Alabama, before, during, and since the rebel- 
lion, are identical. The participators in the rebellion were alone amen- 
able. Their ordinance of secession was simply void. 3. The laws and 
judicial decisions of the rebel government of Alabama have been ex- 
pressly validated by the legal State government, except so far as they 
were in Violation of the constitution and laws of the Union, or of the 


State. ] 


AppraL from the Circuit Court of Montgomery. 
Tried before R. M. Wru1amson, Esq., an attorney of the 
court, under § 758 of the Revised Code. 


This cause grew out of a motion of the sheriff, for the 
direction of the circuit court as to the application of moneys 
collected by him, on various executions issued on judgments 
rendered by the “county court,” afterwards “city court,” 
and the circuit court. The various parties interested ap- 
peared and contested with each other the right to the 
moneys collected. The dates of the rendition of these judg- 
ments, and the facts upon which the decision is based, will 
be found therein. 


Ricse, SempLte & GoLDTHWAITE, and Citron & THORING- 
TON, for appellants. 
Martin & Sayre, and Etmore & Gunter, contra. 


PETERS, J.—- In this suit, a motion is made to set aside 
the submission of the cause for the consideration and judg- 
ment of this court, which seems to have been made at the 
same term that the transcript was filed. 

The grounds of this motion are—that the causé has been 
irregularly brought into this court ; that it has been brought 
here by consent, and not by appeal in the regular way pre- 
scribed by the statute. No doubt that this court may take 
jurisdiction of the subject-matter of this suit. It appears 
that the transcript was filed in this court, on the 16th day 
of June, 1868, and that errors were thereupon regularly 
assigned in the names of Noble & Brother, and Mary Mas- 
tin and William A. Graham, as executors of the last will 
and testament of Peter B. Mastin, deceased, by Chilton & 
Thorington, and Rice, Semple & Goldthwaite, their respect- 
ive attorneys. And at the same term, the appellees, Wil- 
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liam O. Baldwin, by his attorneys, Martin & Sayre, and 
Smith Cullom & Co., by Martin & Sayre, their attorneys, 
joined in the errors thus assigned. And thereupon the 
cause was submitted on briefs, at the same term, for the 
judgment of this court. It is also known tothe court, that 
the distinguished practitioners, above named, were, at the 
time of the assignment and joinder in error, as above 
shown, attorneys of this court. Under this order of sub- 
mission, this ease came into the hands of the present court, 
and has been held under advisement until the present 
term. 

The motion to set aside the submission heretofore made 
in this case, is denied, because it violates the agreement 
of the parties upon bringing the case into this court, which 
is filed with the transcript, and it would operate as an in- 
justice and surprise upon the other litigants adversely in- 
terested, who relied upon this agreement. The revoking 
and setting aside of the order of submission is a matter of 
grace, and not a matter of right, and it rests in the discre- 
tion of the court to grant it, or to refuse it. In such a 
ease, the court will never exercise its discretion so as to 
injure one party, who may have been betrayed by the seem- 
ing bad faith of another. Such has been the praetice of 
our predecessors in this tribunal, and we think it sufficiently 
well sustained by reason and authority.— Br. Bk. Decatur 
v. McCullum, 20 Ala. 270; Thompson v. Lee, 28 Ala. 453; 
3 Chitty Gen. Pr. 55, 56, marg. 

The appellants will pay the costs of this motion, to be 
equally divided between them; the appellants, Noble & 
Brother, one-half, and the executors of Peter B. Mastin, 
deceased, one-half. 

This motion having been disposed of, we turn to the prin- 
cipal case. The transcript shows, that the only cause in 
this court is the controversy from the eircuit court of Mont- 
gomery county upon the procedings in that court in the 
nature of a suit of interpleader between William O. Bald- 
win as one party, Smith Cullom & Co. as another party, 
Noble & Brother as another party, and the executors of 
the last will and testament of Peter B. Mastin, deceased, 
as another party, to ascertain which of these several par- 
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ties was entitled to a certain sum of money which had 
been collected by the sheriff of said county of Montgom- 
ery, by sale under certain executions in his hands, which 
had been issued on certain judgments in favor of the sev- 
eral parties above named, as plaintiffs; against Thomas H. 
Watts, as defendant ; which judgments are each more par- 
ticularly described below. 

The proceedings in the city or county court could not be 
joined in the same appeal with the proceedings from the 
circuit court. We can not, therefore, regard these former 
proceedings, except as evidence offered on the trial in the 
circuit court. Neither could the judgments on the motions 
to amend the sheriff’s returns be made a part of this ap- 
peal. This proceeding only brings up the judgment on the 
interpleader. The judgments on the motion to amend the 
several returns on the /i./a. were finaland must be separately 
appealed from ; but as evidence they can not be collaterally 
impeached.—z9 Ala. 92 ; Creswell et al. v. Comm’rs Court, 
24 Ala. 282; Davis v. Calhoun, 24 Ala. 437. 

Then, waiving further discussion of these questions, the 
case narrows itself, in effect, down to the judgment in the 
interpleader suit, as to the right to share in the distribution 
of the money made on the sheriff ’s sale by authority of the 
fi. fa., a8 shown in the record. The circuit court gave 
judgment in the interpleader suit in favor of Baldwin on 
his motion, and also in favor of Smith Cullom & Co., on 
their motion against the sheriff, Johnson, who had collected 
the money in controversy ; and refused to give judgment in 
favor of Noble & Brother, or in favor of the executors of 
Mastin, or in favor of Isaac O. Robinson, or in favor of 
the executors of Rose, each of whom claimed distribution 
of said funds, to them, on their judgments. But it ap- 
pears, by the agreement of counsel filed with the record, 
and by the assignment of errors, that only Noble & Brother, 
and the executors of Mastin, bring the case to this court. 

For the purpose of the disposition of the case in this 
court, it is only necessary to consider the judgments in 
favor of Baldwin, and also in favor of Smith Cullom & Co., 
and Noble & Brother, and also Mastin’s executors. As 
Robinson and Rose’s executors do not claim here, their 
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judgments will not be further noticed, except to state, that 
did they claim, their application would be determined on 
the same basis that fixes the fate of the claims of Noble 
& Brother and Mastin’s executor, as these all stand upon 
a similar condition of facts. 

The record shows that Baldwin obtained two judgments 
against Thomas H. Watts, in the circuit court of Mont- 
gomery county, in this State, on the 7th day of December, 
1860 ; the one for $5,047 77, and the other for $6,057 33; 
that this latter judgment was paid off before the com- 
mencement of these procedings, except the sum of $311 065. 

It also appears from the record, that Smith Cullom & 
Co. recovered judgment against said Watts, in said circuit 
court, on the 8th day of December, 1860, for the sum of 
$5,182 59. 

On all these judgments executions of ji. fa. were regu- 
larly issued in favor of the respective plaintiffs therein, on 
the 24th day of December, 1860, and were delivered to the 
sheriff of said county, on the same day of their issuance, 
and so far as is shown by the record, at the same time. 
These executions were made returnable to the next follow- 
ing term of said circuit court, which should have been 
held in May, 1861. But before this period of return ar- 
rived, the ordinance of secession of this State from the 
Union was passed on 11th day of January, 1861, and said 
term of said circuit court was never held, the rebellion 
then prevailing in this State having suspended the lawful 
courts of the lawful State government of the State of Ala- 
bama. This court remained thus suspended until the 
rebellion was overthrown, and this State was restored to 
the rule of the rightful and lawful State government of the 
State, in legal union with the government of the United 
States. This period of restoration, this court has inti- 
mated, took place on the 25th day of September, 1865 ; as 
on that day, has been fixed the time from which the statute 
of limitations ceased to be suspended by the late war in 
this State.—Holmes v. Coleman, January term, 1870. It 
will, thereforé, be unnecessary to notice anything that may 
have been done in the rebel courts in these cases, from the 
llth day of January, 1861, until the 25th day of Septem- 
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ber,e1865, if that date has been properly selected and fixed 
as the precise date of the restoration of the rightful and 
lawful government of the State of Alabama. But I do 
not conceive that that point is necessary to be decided in 
this case. It will therefore be no further mooted in this 
opinion. 

It is also shown by the record, that Noble & Brother 
recovered two judgments in a tribunal styled in the record 
the county court of said county of Montgomery, in the 
State of Alabama, on the 12th day of March, 1861, against 
the said Thomas H. Watts; the one for $646 30, and the 
other for the sum of $1,229 30, and that executions of fert 


facias were issued, on each of these judgments, on the 


25th day of March, 1861. 

The record likewise shows that Peter B. Mastin, who 
was then living, but has since died, also recovered judg- 
ment in said county court aforesaid, on the 8th day of 
March, 1861, against said Watts and others, for the sum 
of $4,766 48, and that execution of fieri facias was issued 
thereon on the 25th day of March, 1861, After the death 
of said Mastin, said judgment was revived in the names 
of his executors, said Mary Mastin and said William A. 
Graham. 

If these supposed judgments in favor of said Noble & 
Brother, and said Peter B. Mastin, are invalid, then this 
controversy, so far as they are concerned, is at an end. 
They have nothing to complain of, as they had no legal 
foundation to support their demand. Without a legal 
judgment, they had no right. 

In the important case of Chisholm v. Coleman, 48 Ala. 204, 
the judgment of this court is based upon the assumption 
that a judge of one of the insurgent courts of the rebel 
government, in the State of Alabama, during the late re- 
bellion, was not a legal judge of the legal and rightful gov- 
ernment of the State of Alabama, and as such he was not 
entitled to be paid his salary for services rendered during 
the rebellion, by the legal and rightful State government 
of this State. If the judges of the courts of the insurgent 
government in Alabama, during the late insurrection, were 
illegal, then, also, the courts of the same government must 
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" be illegal, as there can not be a legal court without a fegal 
judge.—2 Bac. Abr. (Bouv.) 616, 618, 619. But the same 
disability which clung to the judge adhered to the court 
also. Both were illegal, and both vicious, because they 
constituted, in part, one of the departments of a “State 
government established in hostility to the constitution of 
the United States.” What is in hostility to the constitu- 
tion, is unconstitutional, and, therefore, utterly void.— 
Texas v. White, 7 Wall. 700, 752; Dodge v. Woolsey, 18 
How. 347; Mauran v. Insurance Co.,6 Wall. 1, 13, 14; Ee 
parte Milligan, 4 Wall. 2; Cooley’s Const. Lim. 3, 4; Mar- 
bury v. Madison, 1 Cr. 137, 180; 2 Dall. 308. But besides 
this, the legal and rightful sovereign power only can estab- 
lish legal judicial tribunals. Usurpers and foreign sover- 
eignties have no such power to do this.—Snell v. Fausatt, 
1 W. C. C. 271; Glass v. The Betsey, 3 Dall.6; Bibb & 
Falkner v. Chambers county, January term, 1870. Ifthe con- 
trary doctrine were true, then it seems to me, that the 
judgment in Chisholm v. Coleman, supra, can not be main- 
tained. But itis the law. Again, the statute of limita- 
tions could not have been suspended during the existence 
of the late insurrectionary government in the State, except 
on the principle that there were no rightful and legal courts, 
in which suits might be commenced, or that the plaintiff 
was denied the use of such courts, as were found here. 
Otherwise, there was no sufficient legal reason for the sus- 
pension of the statute. Yet, this court has decided, that 
this statute was so suspended,— Holmes v. Coleman, supra. 
Upon any other principle, this judgment would seem to be 
an anomaly.— Hanger v. Abbott, 6 Wall. 532. 

Following in the same train with these adjudications of 
our own courts, the supreme court of the United States 
has declared that “the Confederate States” government 
was not a legal government de facto—in effect, that it was, 
in point of law, an utter nullity ; and that it could not give 
sanction to any rights.— Hickman v. Betts et al., December 
term, 1869, of United States supreme court ; Shackelford 
v. Macon, Pasch. Ann. Const. U.S. p. 41. This was but 
carrying out the principles by the same court, announced 
in Luther v, Borden, and Scott v. Jones, decided before the 
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rebellion.—7 How. 1; 5 How. 343. The principle which 
runs through all these adjudications is the same. It is 
that the irregular State governments in Rhode Island and 
Michigan, and all the rebel governments were illegal, and 
the courts of the rightful and legal government have no 
power to remove this illegality. If done.at all, it must be 
done by the rightful and legal legislative authority. Noth- 
ing would seem plainer than this, upon universally admit- 
ted principles. In the important and strongly contested 
case of Luther v. Borden, supra, the chief justice, who de- 
livered the reasons for the judgment of the court, makes a 
very strong expression of opinion, to the effect that an 
illegal government set up within the United States, is a 
void government. and that all who act under its authority 
are trespassers or criminals.—7 How. 38, 39. This was 
also the intimation of Woodbury, J., in the case of Scott v. 
Jones, supra.—5 How. 376, 377, 378. The courts of the 
rightful and lawful government can only declare what the 
law is—what is legal and what is illegal. This is their 
sole duty.—Marshall, C. J., in Marbury v. Madison, 1 Cr. 
137,177. They can not mend that which is bad, nor 
megke bad that whichis good. This is the part of the law- 
making authority alone. And in this State only the Jegis- 
lative authority can make law.—Const. Ala. 1867, Art. IIT, 
§§ 1,2; Art. IV., Art VI. When we look for the law that 
makes the governments of the organizations of the late re- 
bellion lawful, or the courts or legislatures of these gov- 
ernments lawful, where will it be found? Not in any act 
of the Congress of the United States—not in the judg- 
ments of the highest court of the Union; and notin any | 
law or any judgment of any lawful and rightful court of 
this State. But by all these high authorities the very con- 
verse has been declared. And this tribunal is bound, by 
oath, to carry out this declaration, unless it comes to the 
conclusion that the reconstruction acts of congress are un- 
constitutional and void ; and that the principle decided in 
Texas v. White, is a solemn mistake.—Const. Ala. 1867, 
art. 15. But the opinion in the leading case of Chisholm v. 
Coleman, denies to the insurgent government in this State, 
after secession, the character of a government defacto. If 
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this, along with the admitted illegality of these govern. 
ments, is maintained, then the whole foundation, upon 
which the courts and all the departments of these irregu- 
lar governments rests for legality, isswept away. It seems 
to me, that this is inevitable, from what has already been 
decided, both by this court, and in our national court of 
the highest authority. 

The idea that any State governments may be set up 
within the limits of the State, which are hostile to the con- 
stitution of the United States, and which have been estab- 
lished for the purpose of expelling and overturning the 
authority of the United States, in the State where such 
irregular State governments are organized, and that their 
acts and departments may derive validity from the fact 
that such irregular State organizatioas are governments 
de facto, and as such entitled to a legal standing in this 
court without any recognition of the rightful government, 
either State or federal, is the fruit of a plant that had its 
root in the theories of the late rebellion. In my humble 
opinion, it has no sufficient warrant in our form of gov- 
ernment or in the constitution of the Union. I, therefore, 
think that all this court can do in such a case is, sternly to 
deny it shelter here, as has been done in Chisholm v. Cole- 
man, supra. 

An attempt to overthrow the government of the United 
States in any portion of its territory by its own citizens, is 
rebellion and treason, whether it be put on foot by one man 
or by five millions of men. The numbers engaged in the 
effort make no difference.— United States v. Burr, 1 Burr 
Tr. 14; 1b. 401, 405, 407 ; United States v. Fries, Whar. State 
Trials, 458; Ex parte Bollman, 4 Cr. 75; United Staes v. 
Greiner, 24 Law Rep. 92. And all the political machinery 
organized to support and carry on such an attempt is 
traitorous and illegal. And the courts of the country, 
whether State or federal, have no power to remove this 
illegality. If a contract is made to furnish arms or sup- 
plies of any kind, to aid in any manner to carry on such 
an attempt, it is illegal—Patton, Gov., v. Gilmer et al., 42 
Ala. 548; Ex parte Bibb & Falkner, January term, 1870; 
also, 11 Whea. 258; 2 Pet. 526; 12 How. 79. Then, why 
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is not a government, or a court, which is but a part of such 
government, which has been organized for the same or a 
like purpose, and is equally necessary for that end, equally 
as bad as the contract? If the government is put on the 
better footing, it seems to me, this is but a distinction in 
favor of the higner and more fatal act of treason. The 
principle is the same in each case. The thing, either way, 
is forbidden by law; and this it is that makes it illegal. 
What is illegal is void in court, and the court can not help 
it. Every department of the national and rightful and 
legal State government has denounced the whole insurrec- 
tionary State governments as illegal, without distinction of 
departments. This illegality must remain until it has been 
legally and properly removed, by competent legislative 
authority. 

Has this been done by the rightful and legal govern- 
ment? This is the next question to be considered. 

No set of men in a State can confer upon themselves, or 
assume the power to assemble in convention, and make a 
constitution and form of government for the people of the 
State. This was tried in Michigan and in Rhode Island, 
and in both instances the attempt was pronounced to be 
void. There can be no legal State government set up in a 
State of the Union, without congressional recognition, 
either before the act, in giving the authority, or afterwards 
in ratification of the precedent act. The president of the 
Uniied States has no authority to confer this power, or to 
give it validity by his ratification. Under the novel cir- 
cumstances in which this State found itself at the end of 
the late rebellion, it required legislation to restore it to its 
proper and legal relations to the Union. This legislation 
involved a national interest, in which not only the people 
of this State were concerned, but the whole people of the 
Union. The question was one which more or less effected 
the general welfare cf the nation. With such a question, 
congress alone had the authority to deal. Under organi- 
zations claiming to be State governments, a portion of the 
people of the State had attempted to dissever the consti- 
tutional connection of the State with the Union, but had 
failed. During the continuance of this attempt, the terms 
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of most of the officers of the State government, existing 
at the commencement of the rebellion, had expired, and 
there had been no re-elections under the rightful and legal 
government of the State to supply their places ; so that, 
at the end of the rebellion, there was an interregnum until 
the rightful and legal government of the State could be 
restored or reconstructed. The difficulty thus arising could 
only be obviated by law. Such law congress alone had 
the authority to enact. The people of the United States 
constitute one nation, and they did not design to make 
their national government dependent on the States. Then, 
when the question for adjustment is national, it belongs to 
the congress of the Union to adjust it, and not to the 
States.— McCulloch v. Maryland, 4 Whea. 316, 431, 432, et 
ubeque ; Crandall v. Nevada, 6 Wall. 35; 1 Kent, 236, 237; 
Gilman v. Philadelphia, 3 Wall. 713; Cooley v. Wardens 
Port, Phila. ; Curtis, J., arguendo, 12 H. 299, 319. 

There can be no doubt, that congress is vested by the 
constitution with power to preserve the national existence 
and its territorial integrity, and also to enforce the execu- 
tion of its own enactments, and sustain the constitution of 
the Union, as the supreme law of the land, throughout the 
entire boundaries of the nation. Secession did not inter- 
fere with this power; for secession was a nullity. In the 
constitution there is an express grant for all these important 
purposes.—Const. U. S., art. 1, § 8, cl. 18; Paschall’s Ann. 
Const. page 138, and cases there cited; Ordn. No. 16 of 
Conv. 1867; Pamph. Acts 1868, page 167; 6 Wallace, 14. 
These are powers without limitations. Then, congress had 
authority to pass that system of laws commonly called the 
reconstruction acts; and these acts are binding on this 
court. These acts denounce the government attempted to 
be set up in this State under the provisional government 
which followed the suppression of the rebellion, as illegal. 
The congress refused to acknowledge this government as 
legal. It rejected its senators and representatives from 
the halls of legislation of the nation. It was repudiated, 
and another government was ordered to be formed and 
established in its stead. This was done. The convention, 
then, of the 12th September, 1865, was an assembly with- 
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out competent authority to make a constitution for the 
State, or to legislate for its people. So far, then, as its 
ordinances for the ratification of certain laws therein 
named, and certain acts and judgments, and other proceed- 
ings therein mentioned are involved, they are nullities ; 
unless the same have been re-enacted or adopted by the 
present rightful and lawful government of this State.— 
Rev. Code, p. 53, Ord. No. 5; ib. p. 58, Ord. No, 26. The 
constitution framed by the convention of the 12th Septem- 
ber, 1865, was never submitted to any vote of the people, 
and it was never adopted by them. It was never the con- 
stitution of the State. The people alone are the constitu- 
tion-makers.—6 Wheat. 389, 390. 

So far, then, as the judgments in favor of Noble & Bro., 
and in favor of Peter B. Mastin, which has been revived 
in the names of his executors, are concerned, they are yet 
without valid legalization. The present State government, 
by its convention, and subsequently by its general assem- 
bly, has acted upon the question of the validity of these 
judgments, and these authorities have only ratified them 
go far as to make the proceedings had in the rebel courts 
a basis for an application for a new trial.—Acts 1868, page 
186; Ordn. No. 39; ib. p. 269; Act No. 48; Ex parte Nor- 
ton & Shields, and Ex parte Bibb, January term, 1870. 

The legislative authority having gone thus far, and no 
farther, this court, it seems to me, is not permitted to go 
beyond this limit; because the only law upon this subject 
ends here, and here the court must stop. The limit fixed 
by the general assembly is the limit of the court.— Cohens 
v. Virginia, 6 Wheaton, 260, 335. This can not be trans- 
cended without a disregard of law. If further remedy is 
needed, it is not in this tribunal, but in the legislative de- 
partment of the rightful and legal government of the State, 
that it is to be found. 

Courts of law, at common law, were authorized to pro- 
tect their own officers, when acting bona jide in executing 
the process of the court, from the risk of double liability 
of two or more different claimants. And this practice has 
been adopted in our own system, and sanctioned by our 
predecessors in this tribunal—2 Chit. Gen. Pr. 841, and 
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cases there cited ; Jones v. Hutchinson, June term, 1868, in 
manuscript. Then the interpleader suit in the circuit court 
was proper. \ 

The question attempted to be raised on the judgments 
on the motions to amend the sheriff’s return on the fier 
Jacias in the court below, can not come up in this case, ex- 
cept as a question of evidence. The judgments on these 
motions were not appealed from. They were, therefore, 
final, and they can not be collaterally impeached in this 
proceeding or upon objection to these judgments on the 
motions, as evidence. But if this could not be done, the 
circuit court, in which the motions in these cases were 
made, so far as the appellees were concerned, had jurisdic- 
tion to hear and decide the motions to amend. And it ap- 
pears that the proofs are amply sufficient to sustain the 
judgments allowing the amendments.— Brandon v. Snow et 
al.,2 Stew. 255; Rev. Code, §§ -808, 2809; 3 Chit. Gen: 
Pr. 55, 56, marg.; McArthur v. Carrie, Adm’r, 32 Ala. 76. 

Under this view of the proceedings in the circuit court, 
which have been brought into this court, the judgment of 
the court below is affirmed; and the costs will be divided. 
The said appellants, Noble & Brother, will pay one-half 
the costs of this cause in this court, and of the proceed- 
ings in the court below, necessary and proper to bring the 
cause into this court, and the said Mary Mastin and Wil- © 
liam A. Graham, said executors of the last will and testa- 
ment of said Peter B. Mastin, deceased, will pay the other 
half of the costs of said cause, to be levied of the goods 
and chattels of said deceased, in their hands to be admin- 
istered. 

The chief-justice concurs in the result of the above opin- 
ion, but for the present he bases his concurrence upon the 
argument delivered by him in the case of Martin v. Hewitt, 
at the present term. 


B. F. SAFFOLD, J., (dissenting.)—This cause was a 
contest between judgment creditors concerning the dispo- 
sition to be made of a sum of money obtained by the sheriff 
on a sale of their debtor’s property. Some of the judg- 
ments were rendered before the date of the ordinance of 
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secession, and others were obtained afterwards. It is im- 
material for me to inquire into the minute incidents affect- 
ing the superiority of the claims of the respective contest- 
ants. The decision of this court was placed entirely upon 
the ground that judgments rendered during the attempted 
secession of the State from the Federal Union, must be 
postponed to those of anterior date. They were treated 
by Justice Peters, in his opinion. as mere nullities, and by 
the chief-justice, as foreign judgments, constituting mere 
causes of action, impeachable for irregularity or undue ob- 
tainment. From these enunciations of legal principles I 
dissent, for many, and, in my opinion, cogent reasons. 

It has been now nearly ten years since the commence- 
ment of events evolving misfortunes which have penetrated 
into every household, and demoralized our entire popula- 
tion. The point of greatest depression seems at last to be 
reached, and our people are beginning to recover from their 
deep distress, reconciled to what has transpired, and hope- 
ful of repairing their shattered fortuves. During all this 
past time these judgments have been treated as valid, both 
by the legislative and judicial departments of the State. 
The people have contracted in reference to them as such, 
and the tenure of much property is dependent upon them 
To unsettle these titles, and launch anew all those whose. 
interests are inseparably interwoven with them, on a vast 
sea of litigation, will, I fear, tend to familiarize the people 
with revolution. It will make them incredulous of any 
speedy and continuing reigu of tranquillity, and desirous of 
change, though it be for the worse. I should be loth 
to hold, that there could be any time or place in which hu- 
man beings might exist without some regulations for the 
preservation of right, and the restraint and punishment of 
wrong—some laws and rules of society which would remain 
obligatory, in their effects, between themselves, at least, 
even after they had emerged into a more extended theatre, 
and were living under more propitious auspices. I admit 
that in case of either successful or subdued rebellion, or 
where one independent nation has succumbed to another, 
the victors may enact such changes of domestic policy as 
their own government will authorize, or humanity will sanc- 
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tion. This, however, must be done by the legislative power 
expressly. Otherwise, the courts are bound to recognize 
the rights and duties of the people between each other, 
as prescribed and determined by their local laws and judi- 
cial decisions, except so far as they militate against the laws 
and institutions of their own country. 

In a practical sense, the people, the territory, the laws, 
the structure of the courts, the property in great measure, 
the offices, the government of the State of Alabama, be- 
fore, during and since the rebellion, are identical. There 
has been an insurrection of vast proportions; and it has 
been subdued. The participators in it were alone amena- 
ble. Their act of secession was simply void. 

The people of the State, during the war, occupied a pe- 
culiar and difficult position. If they refused to recognize 
and to participate in the litigation of the courts, the estab- 
lishment of the Confederacy would have worked the for- 
feiture of their rights, through their default. If it failed, 
and all the acts done under the authority of its State gov- 
ernment were to be null and void, serious injury would re- 
sult to them on account of their recognition. The issue of 
good or evil was thus presented to them, dependent alone 
upon the success or failure of the Confederacy, without 
regard to the purity of their intentions. 

If the legislative department of the Federal or State 
government has defined their status during that time, it is 
the duty of the courts to conform their decisions to it. 
Has this been done? 

In the first place, the rebellion was one of great propor- 
tions, embracing at least one-half the territory and one- 
third of the population of the Union. It organized and 
conducted for four years a government complete in all its 
forms and functions, dealing with the lives, liberties and 
property of all its people. The United States exercised 
towards it belligerent rights, in the exchange of prisoners, 
the establishment of blockades, and the capture and con- 
demnation of prizes in the prize courts. After its suppres- 
sion, none of its adherents were dealt with criminally, which 
would have been an imperative duty if it had been merely 
a popular commotion or seditious obstruction of the laws. 
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There have been repeated positive expressions of the 
legislative will concerning these judgments. The Consti- 
tutional convention of 1867 established them, by providing 
for new trials under certain circumstances within a limited 
time.—Ordinance No. 39. The legislature of 1868 repeat- 
edly recognized them as valid and subsisting judgments ; 
on the 12th of August, by an act authorizing appeals to 
the supreme court, and proceedings in chancery, for the 
correction of errors in them, if prosecuted within a speci- 
fied time ; on the 10th of October, by an act extending 
the time granted by ordinance 39, on proof of meritorious 
defense, provided the judgment had not been fully paid ; 
on the 29th of July, by an act adopting the Revised Code 
of 1867, containing section 2832, providing for the issue of 
an execution on judgments rendered between the 11th day 
of January, 1861, and the 15th of December, 1865, without 
a revival. In addition to these instances of express recog- 
nition and adoption, there are many others of incidental 
and implied recognition by allusion to, repeal or amend- 
ment of laws affecting them. 

The judicial and administrative departments of the gov- 
ernment also recognized and executed them throughout, the 
time of the provisional government established by congress 
under its immediate supervision and control. 

It is objected that no act of legislation can validate the 
pretended judicial action of a usurper, or of tribunals which 
had no lawful jurisdiction of the subject-matter or the par- 
ties over whom they assumed to exercise judicial authority. 
The fault of the proposition is in its application. 

The supreme court of the United States has character- 
ized the government established in the insurgent States as 
a government of paramount force, to which the United 
States conceded the rights and obligations of belligerents, 
regarding its territory as that of an enemy, and holding its 
citizens, in many respects, for enemies. The same high 
tribunal has said that it made obedience to its authority in 
civil and local matters, not only a necessity, but a duty, 
without which civil order was impossible.—Thorington v. 


Smith, 8 Wall. 1. 
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The chief-justice, in Martin v. Hewitt (present term) 
holding these judgments to be foreign, says: “ Accurately 
speaking, they (the insurgent governments) were not for- 
eign governments, nor were the judgments of their courts 
foreign judgments.” 

‘Lhe United States supreme court, in Texas v. White, 
(7 Wall. 700,) says: ‘Each insurgent State continued to 
be a State, and a State of the Union, with her obligations 
as a member of the Union, and of every citizen of the 
State, as a citizen of the United States, remaining perfect 
and unimpaired.” ‘“ Acts necessary to peace and good or- 
der among citizens, such, for example, as acts sanctioning 
and protecting marriage and the domestic relations, gov- 
erning the course of descents, regulating the conveyance 
and transfer of property, real and personal, and providing 
remedies for injuries to person and estate, and other simi- 
lar acts, which would be valid, if emanating from a lawful 
government, must be regarded, in general, as valid when 
proceeding from an actual, though unlawful government ; 
and acts in furtherance or support of rebellion against the 
United States, or ‘ntended to defeat the just rights of citi- 
zens, and other acts of like nature, must, in general, be re- 
garded as invalid and void.” 

Against these legislative sanctions, judicial interpreta- 
tions, and undeniable deductions from facts, are we per- 
mitted to treat these judgments otherwise than as valid do- 
mestic judgments? Ought weto do so, if atliberty? The 
law is not a Procrustean bed by which human affairs must 
be measured, nor does it furnish a water of jealousy, ascer- 
taining truth beyond doubt. Like the Sabbath, it was 
made for man, and not man for it. 


Note By ReporTer.—At a subsequent day of the term, 
Messrs. Cuttton & THortncTon applied for a rehearing, 
and filed the following argument in support thereof. 


We are free to admit that this court will take judicial 
notice of the ordinance of secession, and of the war, and 
after hostilities commenced and were recognized by the 
government of the United States, and the Southern States 
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declared in rebellion, and non-intercourse laws passed, we 
concede that every one domiciled in the Confederate terri- 
tory must be regarded for the time as an enemy of the 
United States government; but the ordinance of secession 
had no such effect. That wasa mere brutum fulmen. It 
was the action which followed it—the forcible resistance to 
the authority of the government, culminating in a public 
war, which fixed the status of the Confederate States, and 
suspended the operation of the constitution and laws of 
the United States, not de jure, but simply because of the 
impracticability of their enforcement. Suppose, for illus- 
tration, that one hundred or one thousand people should 
assemble now in Alabama, and devlare that the ties which 
bind Alabama to the Union are henceforth severed, and 
that the State is an independent republic. What of it? 
Would this affect the status of the State as respects her 
relation to the Union? Certainly not! Such a proceed- 
ing might be never so foolish or so wicked, but in law it 
would affect nothing. Just so, the ordinance of secession 
of 11th January, 1861, abstractedly considered, amounted 
to nothing. It was a void act, and as such could not 
change the status of the State, nor deprive any citizen of 
that protection which the constitution and laws of his 
coptry confer upon him. Now, when our judgments were 
rendered there had been no act of hostility, no rebellion 
then existed, no force applied, but simply paper declarations 
of independence of the United States government. It was 
not until the middle of April, 1861, that the first force was 
used in the capture of Fort Sumter. Suppose the day 
before this first attempt at actual hostility, the whole 
scheme for setting up an independent government had 
been abandoned, could it be said that the judgments of a 
State court were invalid simply because of the act of 
secession? Would this, or any court have tolerated the 
argument, that the proclamation of a self-constituted body 
of men in the State, striving to withdraw from the parent 
government, should have the effect of placing the loyal 
citizens beyond the pale of protection under that govern- 
ment ? 

We then insist upon our right to the fruit of our judg- 
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ment into which our contract has been merged, and which 
the decision of the court strikes down, thus destroying the 
obligatory force of the contract, and our vested right under 
the constitution of the United States. We submit that 
our right to the fruits of our judgment is secured by the 
fundamental law of the Union, which was over us as a 
shield when the judgment was rendered, and the money in 
controversy was levied under it.—See Bronson v. Kinzie, 1 
How. 611; McCracken v. Haywood, 2 How. 6083 ; Gautty v, 
Ewing, 8 How. 707; Howard v. Bugbee, 24 How. 461; Rue 
v. Decker, 3 McLean, 575 ; Stockwell v. Kemp, 4 McLean, 8); 
United States v. Conway, Hemp. Rep. 313; Moore v. Fow- 
ler, Hemp. Rep. 536. 

The obligation of the contract, or the judgment into 
which it is merged, may as readily be destroyed by acting 
on the remedy as upon the contract. It is the remedy, 
the right to recover and have satisfaction, that gives to any 
executory contract its binding force and obligation. 

Did Alabama ever cease to be a State in the Federal 
Union? If so, at what point of time, and by what act or 
acts? We say, she made an attempt to withdraw, but her 
attempt was abortive, and she has in legal contemplation 
never been out of the Union. The court, in the opinion in 
this case, declares secession a nullity, and being void, no 
such tremendous consequences as putting the State out of 
the Union could result from this void act. If resistance 
and force put her out, she certainly remained in until such 
force. was used ; but we have shown that no such force was 
resorted to until long after our judgments were rendered. 
So that it results that our judgments rendered in March, 
1861, are valid, even though we were to admit that judg- 
ments rendered flagrante bello, were void. 

The case of Chisholm v. Coleman, 43 Ala. 204, is cited, as 
furnishing a correct exposition of the law, and according 
to that case this case must be decided for us, for in that 
case the court decreed pay to Judge Coleman from the 31st 
of March, 1862, up to the 16th of May of that year, when 
he joined the army as colonel of one of the regiments of 
the Confederate States. The court say that they can not 
know that he did not remain loyal up to the latter period. 
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This shows clearly that the court, in the absence of all proof 
to sustain the assumption, will not intend that a sworn 
officer of the law, a judge of one of our courts, without 
being impelled by some irresistible force, would, in disre- 
gard of his oath of office, commit, what this court de- 
pounces as treason against the government of the United 
States, by making his court an adjunct to the rebellion, 
and thus assisting in overthrowing the power which 
brought his court into being, and conferred upon him the 
honor of presiding over it. We invoke the maxim on 
which courts uniformly act, “omnia presumuntur rite esse 
acta.” As, then, the court rendering our judgments, and 
the judge who presided over it, might have been loyal, as 
nothing is shown to the contrary, they must be presumed 
to have been loyal, and the judgments must be presumed 
to have been properly rendered. 

3. We insist, that these judgments have been validated by 
virtue of authority conferred by the act of congress known 
asthe reconstruction act, passed 2d March, 1867. The 
third section provides, among other things, “ that it shall 
be the duty of each officer, assigned as aforesaid, to pro- 
tect all persons in their rights of person and property,” 
&c.; and by the last section (§ 6) it is provided, ‘‘ that un- 
til the people of said rebel states shall be admitted by law 
to representation in the congress of the United States, 
any civil government that may exist therein shall be deemed 
provisional only,” &c, Now, the provisional government 
that did exist therein, both by its convention and laws, de- 
clared these judgments, and the several acts of the legisla- 
ture not passed in aid of the war, nor opposed to the con- 
stitution of the United States, valid and binding.—See or- 
dinance 28th September, 1865, Code, pp. 58, 59 ; Act adopt- 
ing the Code, February 19, 1867; Preface to Rev. Code, 
page 4; Revised Code, §§ 2832, 2825, 2827. 

The Revised Code was not only adopted by the provis- 
ional government, but was also adopted by the present 
State government, on the 29th day of July, 1868. 

The ordinance of 1865, validating judgments rendered 
during the war, forms a part of this Revised Code ; besides 
this, various provisions of said Code treat such judgments 
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as valid beyond all question. Section 2419 of the Revised 
Code requires that, if no execution be sued out upon a 
judgment within one year from its rendition, a scire facias 
shall issue quare executionem non before an execution can 
issue, but inasmuch as the unsettled condition of the coun- 
try during the war might have prevented parties from en- 
forcing their judgments, by the issue of an execution within 
the year, section 2832 of the Code provides as follows: “In 
all cases where judgments have been rendered in any of 
the courts in this State since the 11th day of January, in 
the year 1861, and prior to the 15th day of December, in 
the year 1865, on which no execution has issued, execution 
may issue without a revival of such judgments, but no lien 
of any judgment or execution existing at the last mentioned 
day shall in any manner be affected by the provisions of 
this section.” Again, in section 2825, Revised Code, the 
validity of judgments rendered during the war, on contracts 
made between the Ist day of May, 1865, (which was the 
period in which Confederate money was in circulation) 
might be tested by being vacated and set aside on motion 
of defendants, upon proof made, before the courts in which 
such judgments were rendered, that the defendants were 
by any means deprived of such defense as they would have 
been eutitled to under the provisions of an ordinance en- 
titled, “An ordinance to ratify certain acts, judgments,” 
&e. Again, in section 2827, it is provided as follows: 
“The parties against whom judgments or decrees were ren- 
dered in courts of record, after the llth day of January, 
1867, are, upon application within one year after the ap- 
proval of this law, on the 11th of February, 1867, entitled 
to a new trial, upon affidavit showing that the failure to 
make defense to the suits, in which such judgments or de- 
crees were rendered, was not owing to any fault on their 
part, and that they had no attorney present in court when 
such judgments or decrees were rendered ; provided, that 
the court shall be satisfied from all the facts that may be 
submitted by affidavits of both parties, that a good and 
meritorious defense exists either in whole or part. This 
section applies to plaintiffs as well as defendants.” 

By ordinance of the convention of December 6th, 1867, 
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(see ordinance 39,) judgments rendered since January, 1861, 
are expressly recognized as valid, and new trials are allowed 
to be had upon such judgments, provided the courts shall 
be satisfied from all the facts that a good and meritorious 
defense exists, and provided the application is made within 
twelve months from the date of the ordinance; and by an 
act of the legislature of this State, approved October 10th, 
1868, this ordinance, (No. 39,) was re-enacted, and the time 
for applying for new trials extended until the 20th June, 
1869, provided the court should be satisfied upon the hear- 
ing of the application that a good and meritorious defense 
existed.—See Acts 1868, pp. 186, 187; and for the act ex- 
tending said ordinance, see ib. 269. 

The same legislature fully recognized the validity of 
those judgments, even though rendered by default, by the 
attempt to declare certain of them void, and to repeal the 
lien given to them by sections 2867, and 2577 of the Code, 
but this act has been declared unconstitutional and void. 
Weaver et al. v. Lapsley, 43 Ala. 224. 

Thus, we find that our judgments, if we concede they 
were rendered during the war, and were void for that rea- 
son, have been recognized and validated by both the pro- 
visional and present State conventions and legislatures, in 
almost every conceivable form. We submit, whether a 
judgment rendered in March, 1861, even though no execu- 
tion had been issued upon it before, may not be enforced 
by execution, and this without scire facias to revive it. If 
the court decide that execution can not issue upon it, then 
your honors annul section 2832 of the Code which deciares 
that such execution may issue. This section of the Code 
is not opposed to the laws or constitution of the United 
States, and was not made in aid of the war; it is, there- 
fore, a legitimate portion of the Code, as provided by the 
law of 1867, above quoted, adopting it, and the act of 1868, 
which continues it in force. We insist that the court has 
no power to go behind the Code to ascertain from what 
source its provisions have been derived; they may have 
been copied from the ordinances of the convention of 1865 ; 
from the acts of the legislature during the war, or of the 
provisional legislature since the war; they may have been 
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taken from the statutes of New York, as many of them 
were, or from other States; the simple question is, have 
they been adopted as a part of the Code of laws of the 
State of Alabama, and are they in accord with the consti- 
tution and laws of the United States and of the State of 
Alabama? These questions being decided in the affirma- 
tive, we submit, that it is the duty of the court to uphold 
and administer them; otherwise, the court exercises legis- 
lative powers, which is prohibited to it by the constitution. 
4. We come next to consider whether judgments and 
legislative acts simply affecting private rights rendered and 
enacted by the State under her Confederate organization, 
but wholly disconnected from the war, and not opposed, in 
themselves considered, to the constitution and laws of the 
United States, or the State of Alabama, shall be held in- 
valid by reason of their having been rendered, or enacted, 
by the judiciary or legislature of the rebel government. 
The great effort of all civilized governments is to assuage, 
as far as possible, the horrors and evil consequences result- 
ing from war. This is demanded by the instincts of a com- 
mon humanity, and the punctilious observance of this prin- 
ciple has marked the progress of civilization and christian- 
ity of modern times. The judgment which the court has 
rendered in this case, in its results, will work out a train 
of evils upon the people of this State which can scarcely 
be computed ; such a decision, therefore, should have for 
its predicate the clearest and most indubitable, as well as 
the most inexorable rules of law and logic. It affects alike 
the loyal and the disloyal ; those who were active in getting 
up the rebellion, and those who were forced involuntarily 
to take part init, or persistently refused to countenance it. 
We think we have shown that the rules of law do not 
justify, much less require, such a decision, and we now pro- 
pose to fortify our position by citing some of the au- 
thorities in the supreme court of the United States, and of 
eminent publicists and writers on the law of nations. In 
Thorington v Smyth & Hartley, (8 Wall. p. 1,) the supreme 
court of the United States clearly defines the character of 
the Confederate government. It was a government of par- 
amount force, and like Castine, while in the British posses- 
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sion in the war of 1812, or Tampico, while in our possession 
during the Mexican war, it was supreme in its authority 
and control while it existed. “It made,” (says the court,) 
“ obedience to its authority in civil and local matters, not 
only a necessity but a duty.” In the case of White v. The 
State of Texas, (7 Wallace, 7v0,) it is said that, “considered 
as transactions under the constitution, the ordinance of 
secession adopted by the convention, and ratified by a ma- 
jority of the citizens of Texas, and all the acts of her legis- 
lature intended to give effect to that ordinance, were abso- 
lutely null. They were utterly without operation in law. 
The State did not cease to be a State, nor her citizens to 
be citizens of the Union.” —See 7th head-note, pp. 700, 701. 
And in the 16th head-note, page 702, it is said, “ that acts 
necessary to peace and good order among the citizens, such, 
for example, as acts sanctioning and protecting marriage 
and the domestic relations, governing the course of de- 
scents, regulating the conveyauce and transfer of property, 
real and personal, and providing remedies for injuries to 
person and estate, and other similar acts, which would be 
valid if emanating from a lawful government, must be re- 
garded, in general, as lawful when proceeding from an 
actual though unlawfu! government; and that acts in fur- 
therance or support of rebellion against the United States, 
or intended to defeat the just rights of citizens, and other 
acts of like nature, must, in general, be regarded as invalid 
and void.” 

All the judges of the supreme court, except Justice Grier, 
were agreed upon the merits of said cause; and he went 
further than any of the judges, in holding that the act 
of the government of Texas, during the war, in dispos- 
ing of her United States bonds, although for war pur- 
poses, was valid and binding on the State.—See p. 739. If 
this decision of Texas v. White is to be maintained as the 
law, and the remedy given by the rebel States for the se- 
curing of private rights resulting in a judgment, is to be 
upheld as though the judgment had been obtained in the 
court of the State of Alabama while a member of the Union, 
then this controversy is ended and our judgments must be 
held valid. Why should not this court so hold? 
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The supreme court thus holds, in the absence of all re- 
cognition of the validity of such acts by the loyal State 
government, what this court, as we have shown, are fully 
authorized to decide by the ordinances and statutes of 
the loyal State. 

The people of the State must need have some law and 
some mode of administering and enforcing it, even during 
a rebellion. They can not live, and ought not to be re- 
quired to live, in a state of anarchy. Upon principles of 
pure christian humanity, no cbristian sovereign would re- 
quire of subjects, even in a state of rebellion against him, 
thus to live.—3 Phill. Int. Law, pp. 718, 719; Lawrence’s 
Wheat. on Int. Law, 536; Foster’s Crown Cases, 188; Gro, 
on War and Peace, book 1, ch. 4, § 15; Halleck on Inter- 
national Law, 792. 


PETERS, J.—The appellants make an application, in 
this case, for a rehearing. This application is based 
mainly on the grounds that the validity of the judgments 
rendered after the 11th day of January, 1861, in the 
judicial tribunals sitting in this State, were not necessarily 
void ; that this was not a question of law, but a question 
of proof, which the court could not judicially know; aud 
that such judgments have been made good by the effect of 
the reconstruction acts of the congress of the United 
States, passed over the president’s veto in 1867. 

The former of these questions is so fully discussed in 
the opivion delivered in this cause upon the hearing in 
chief, that the repetition of the argument on this applica- 
tion is deemed needless, 

It is true, that errors not insisted on in the court below, 
generally, will not be considered for the first time on ap- 
peal to this court.—42 Ala. 108; 9 Ala. 19; 17 Ala. 696. 
But this court, in seeking reasons for its judgments, is not 
bound to confine itself to the reasons upon which the infe- 
rior tribunal acted. If the court below decided rightly, 
but gave a wrong reason for its judgment, this court is 
under no obligation to pursue a line of argument, or to 
restate the reasons of the court below. 

The courts of a State make a part of the government of 
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a State.—Const. Ala. 1868, art.3,§ 1. Andif the govern- 
ment of the State is overthrown, the judicial tribunals are 
overthrown with it. This court takes judicial notice of the 
legal government of the State, and as a part of this gov- 
ernment, it also takes notice of the legal courts of this 
legal government. It takes notice also of the jurisdiction 
and the incidents. which, by law, belong to these courts. 
It must, then, necessarily take notice of their changes, sus- 
pensions or suppressions, or when they cease to exist. 
These positive and negative facts are alike the subjects of 
judicial cognizance without proof.—1 Greenl. Ev., chapter 
2, §§ 4, 6. 

It is too patent to allow of any serious controversy, that 
there was a suspension, if not a suppression of the rightful 
legal government of the State of Alabama during the late 
rebellion. And it is equally well known that, in this State, 
the rebellion anticipated the passage of the ordinance of 
secession, on the llth day of January, 1861. The public 
arms deposited in the arsenal at Mount Vernon, in this 
State, were seized by authority of the government having 
control of Alabama just before that event. This deposit 
consisted of about 17,000 muskets and rifles, besides other 
military stores. And Forts Gaines and Morgan were also 
captured before secession, or immediately after it, by order 
of the same authority; and the nucleus of a volunteer 
army of soldiers was formed to resist, with force and arms, 
the laws and jurisdiction of the United States.—Annual 
Cyel. 1561, p. 123; Gov. Moore’s message to the “Gentle- 
men of the House of Representatives,” of the first rebel 
legislature held in this State after secession, January 14th, 
1861; Ordinance No. 10, Convention January 7th, 1861; 
The United States v. Andrew B. Moore, U.S. District Court, 
Montgomery, Alabama, No. 1080, in manuscript. And 
after mentioning the purchase of canon, large quantities 
of lead, and “one million and five hundred thousand caps,” 
the governor (Moore) in his message above referred to, 
goes on to say: ‘The convention,” (7. e. of Jan. 7th, 1861,) 
“on the —— inst., authorized me to dispatch troops from 
this State to aid the State of Florida in taking possession 
of the forts at the mouth of Pensacola harbor. Accord- 
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ingly, on the —— inst., I ordered three hundred men from 
Mobile by water, and dispatched five companies, under 
command of Col. Lomax, by rail from this place, to pro- 
ceed to Pensacola.” —Journal Called Session Senate of Ala- 
bama, January 14th, 1861, p. 12. These troops proceeded 
to Florida under this order, and accomplished a part of the 
purpose of their mission. And before this, and as early as 
the 8th day of January, 1861, commissioners were ap- 
pointed by the same government, then discharging its func- 
tions in this State, to each of the slaveholding States of 
the Union, for the purpose of inducing them to break up 
the government of the United States, in conformity with 
the military operations above mentioned.—Journal of Con- 
vention, January 7th, 1861, pp. 16,17. Moreover, all the 
officers of this State were absolved from the oath to sup- 
port the constitution of the United States, which they had 
taken before the act of secession ; and they were all con- 
tinued in office under the new government set up after 
secession.—Ordinance Convention, January 7th, 1861, Nos. 
3 and 10, pp. 8, 16. The former of these ordinances pur- 
ports to have been passed on the 29th of January, 1861, 
and the other on the 23d day of the same month. 

Hence, then, it follows that after these acts of open and 
defiant rebellion, and after the passage of the ordinance 
last above mentioned, all persons who continued to dis- 
charge the function of any office, whether judicial or oth- 
erwise, in this State, did so as ofticers of the insurgent 
organization, which was then, and until the failure of the 
insurrection continued to be, the only government exercis- 
ing authority in this State. This government was set up, 
sustained, and carried on in defiance of the authority of 
the constitution of the United States, and in open and in- 
tended violation of its provisions.—Pamphlet Acts, Called 
Session, January 14th, 1862, passim. Such a government 
was, therefore, unconstitutional and utterly void, in all its 
departments. All the acts of a void government are neces- 
sarily void. £x nihilo nihil fit. That which is utterly void 
can not be ratified. It is of no effect and absolutely null, 
and can not be made good, for there is nothing to make 
good.—2 Burr Law Dict. 601, vox void. 
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This court must take judicial notice that the legal gov- 
ernment of the State of Alabama, and its legal courts had 
been wholly and utterly overturned by the rebellion, before 
the date of the judgments in favor of Noble & Brother, 
and in favor of Mastin, were-rendered—that is, before the 
Sth and 12th days of March, 1861; and that the govern- 
ment then existing and in power in this State, was uncon- 
stitutional and void.— Texas v. White, 7 Wall. 700. This 
being so, these judgments were not judgments of a court 
that can be noticed, or its decrees enforced in this tribunal. 
If this be admitted—and I do not see how it can be ration- 
ally denied—then the argument of the eminent counsel for 
the appellants falls to the ground.—Luther v. Borden, 7 
How. 1; Scott v. Jones, 5 How. 343. 

The government here relied on by the appellants, is not 
like that established in New Mexico, under which the case 
of Leiten:dorfer v. Houghton, arose.—2U0 How. 176. The 
government in New Mexico was not void or voidable ; it 
was set up under “the authority of the United States.” 
The Confederate States government in Alabama was 
erected in opposition and hostility to the national author- 
ity, and for the purpose of its destruction. There is. then, 
no analogy between these cases. The one was established 
by legal authority, but the other by an authority wholly 
illegal and. void.—Mauran v. Insurance Company, 6 Wall. 1, 
13, 14. 

The Confederate States government in this State, from 
January 11, 1861, until the overthrow of the rebellion, was 
a mere insurgent organization, which was wholly forbidden 
by law. It could not confer upon itself any legal author- 
ity. It was against the public policy and the constitution 
of the Union; and its acts, in all its departments, are 
illegal and equally vicious. And this vice can not be re- 
moved by the courts. Only the legislative power can do 
this; and this the rightful legislative authority has refused 
todo. Then, this court has no law to authorize it to say 
that these judgments have any validity whatever, except, 
perhaps, as the decrees of foreign courts.— Martin v. Hew- 
it, June term, 1870, Chief Justice Peck, arguendo. 

But it is contended by appellants that the judgments of 
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the courts of the Confederate State government erected in 
the State of Alabama, during the supremacy of the late 
rebellion, were rendered valid and effectual in law by the 
act of the congress of the United States, entitled “An act 
to provide for the more efficient government of the rebel 
States,” passed over the president’s veto, on March 2d, 
1867. 

It is urged that the third clause of the first section of 
this enactment has this effect. The clause referred to is in 
these words: “3. It shall be the duty of each officer 
assigned as aforesaid to protect all persons in their rights 
of person and property, to suppress insurrection, disorder 
and violence, and to punish, or cause to be punished, all 
disturbers of the public peace and criminals ; and to this 
end he may allow local civil tribunals to take jurisdiction 
of and to try offenders, or when, in his judgment, it may 
be necessary for the trial of offenders, he shall have power 
to organize military commissions or tribunals for that pur- 
pose, and all interference under color of State authority, 
with the exercise of military authority, under this act, shall 
be null and void.” 

The so-called Confederate government, in the State of 
Alabama, during the late insurrection, was either a legal 
government or it was an illegal government. If it was 
legal, it must have been a rightful and constitutional gov- 
ernment. Then, the congress of the United States could 
not overthrow it, or suspend it, or interfere with it, any 
more than it can to-day interfere with the rightful and 
constitutional governments of the States of Massachusetts, 
Pennsylvania, or New York. It would be too palpable an 
absurdity to pretend that these latter governments could 
be so interfered with or suspended, or displaced by con- 
gress, to need an argument to refute it.—Constitution 
United States, art. 4,§ 4; Luther v. Borden, 7 Howard 1; 
Scott v. Jones, 5 Howard, 343; Paschall’s Ann. Constitu- 
tion United States, p. 242, et seq.; 3 Howard, 224; 13 
Howard, 26. 

But it has been declared, both by the congress of the 
Union, and by the highest judicial authority of the Union, 
that this insurrectionary government was illegal and void, 























JUNE TERM, 1870. 583 
Noble & Bro. et al. v. Cullom & Co. et al. 








because it was wholly unconstitutional.—-7ezxas v. White, 
7 Wall. 700; Acts of Congress, July 18th, 1867, supple- 
mental to the reconstruction acts above quoted, § 1. This 
act of congress inflicts the vice of illegality upon the “gov- 
ernment” of the insurgent organization. 

It does not spare one branch of this government, or any 
branch of it, but it strikes down the whole. Then, the acts 
of every branch of it are bad. Not because the law itself 
was obnoxious to the constitution of the Union, for it was 
not so, but because the government that enacted it was un- 
constitutional and void, and necessarily had no legal power 
to enact any valid law. This was the only point decided 
in the case of Texas v. White, 7 Wall. 700, supra, except 
the question of jurisdiction. 

Then the reconstruction acts did not give validity to the 
Texas rebel statute. Neither, then, can it give validity to 
the Alabama rebel judgments. Ubi eadum ratio, ibi idem 
jus.—Co. Litt. 10, a. 

Besides this, it may be well doubted whether congress 
has any legitimate authority to intermeddle with the judg- 
ments of a State court, either to make them good or to 
make them bad, or to impose upon the legal rightful gov- 
ernment of a State, the enforcement of the laws or judg- 
ments of a rebel insurgent organization erected in such 
State, in defiance of the constitution of the Union, and for 
treasonable purposes. 

What effect shall be given to such laws and such judg- 
ments, is wholly a domestic affair, and it must be left to 
the rightful State government, upon its restoration, to deal 
with them as it pleases.—Sims’ Case, 7 Cush. Rep. 285 ; 
8 Wheat. 1; 12 How. 293; 8 How. 82, 493; 3 How. 720; 
5 How. 115; 10 How. 399 ; How. 522; New York v. Min. 
1] Pet. 138 ; Gardner’s Inst. pp. 30, 31, 32. 

The judgments of the rebel courts, in this instance, were 
not judgments of a constitutional court, and the parties 
who claim rights under them are not entitled to any con- 
stitutional protection. Such courts were foreign affairs.— 
Scott v. Jones, 5 How. 343; 19 John. R. 59; 4 Hill’s R. 
16); 5 Binn. 355. 

All offenders against the law are apt to think themselves 
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ill used, if they are punished for their crimes; and those 
who commit treason, the most inexcusable of all offenses, 
especially when committed without cause against the best 
government on earth, are not more free than others from 
this weakness. The theory that begs to have these insur- 
rectionary governments sustained, because the insurgent 
power has broken down in ruin, is fatal to the security of 
the public peace and to the safety of the people. It should 
therefore find no shelter or encouragement in the people’s 
courts. The objection to the contrary is, that this over- 
turns the law during the rebellion. This is not so. 

It only declares that there was no government to enforce 
the law during this unhappy period ; and those who com- 
plain of such results, complain to denounce their own acts, 
The presumption that sets these insurrectionary, unlawful 
and forbidden governments on the basis of legal authority, 
by reason of their necessity, will change the republic into 
an empire and a tyranny for a like reason. 

It destroys all logical distinction between a government 
of lawless force and a government founded upon a written 
constitution, owing its authority to the free consent of the 
governed ; which is the true and safe American doctrine. 
Declaration of Independence, Revised Code, part 1 ; Gard. 
Insts. pp. 56, 57, at top. 

The rehearing is denied, with costs. 


SarFo.p, J., dissenting. 





LANFORD vs. PATTON, DONEGAN & CO. 


[ACTION ON PROMISSORY NOTE. ] 


1. Partnership, suits by; what should show.—In a suit by a partnership, 
the names of the partners composing the firm should be stated with 
distinctness, 
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3. Same; when judgment by default is error.—In a suit by a partnership, 
in the firm name only, neither the christian nor surnames of the per- 
sons composing the firm appearing in the record, nor aught else in the 
proceedings by which an amendment might be made, it is error to ren- 
der judgment by default. 

3. Section 2811 of Revised Code construed.—Section 2811 of the Revised 
Code, which provides that ‘‘no judgment can be arrested, annulled or 
set aside for any matter not previously objected to, if the complaint 
contain a substantial cause of action,” does not effect a case like this, 
but applies to cases where the parties appeared in court. 


AppraL from the Cireuit Court of Madison. 
Tried before Hon. W. L. Wurriock. 


The facts are stated in the opinion. 


D. P. Lewis, and Cananiss & Warp, for appellant. 


—., contra. 


B. F. SAFFOLD, J.—The appellees, suing in their firm 
name only, their christian and surnames no where appear- 
ing in the proceedings, recovered a judgment by default 
against the appellant. He, on appeal, objects to the judg- 
ment for the omission to set out their names properly. 

In suits by a partnership, the rule is, that the names of 
the parties composing the firm should be stated with cer- 
tainty.—1 Chit. Pl. 256. ‘The failure to do this in judgment 
by default, nothing appearing in the proceedings by which 
an amendment could have been made, is a reversible error, 
Reid & Co. v. McLeod, 20 Ala. 516. 

Partners in any business or pursuit may be sued by their 
common name, but the judgment binds only their joint 
property.— Rev. Code, § 2538. They can not object to this 
because their liability is diminished. But there is no war- 
rant in the statute for the proposition, in derogation of the 
general rule, that a partnership may sue by their common 
name merely. ; 

The omission to state the individual names of the part- 
ners is not cured, after judgment by default, by Rev. Code, 
$2811; that “no judgment can be arrested, annulled, or set 
aside, for any matter not previously objected to, if the com- 
plaint contain a substantial cause of action.” We con- 
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strue this section to apply to cases where the parties 
were present in court. It would be unjust to allow a party, 
present and cognizant of errors, which could be corrected 
on the moment, without injury, to reserve them, by his 
silence, for appeal, with its attendant cost anddelay. But 
when the defendant, admitting his proper liability, and re- 
lying upon the right procedure of the plaintiff and the 
court, declines to defend, he ought not thus to be pre- 
cluded. 
The judgment is reversed, and the cause remanded. 





JOHNSON vs. REYNOLDS, Avprror. 


[APPEAL FROM ORDER REFUSING MANDAMUS. ] 


1. Sheriff, fees of ; what payable by the State.—Sheriffs in this State are 
entitled to be paid by warrant on the State treasurer, all fees in crimi- 
nal cases, except when they are payable by the county, out of any funds 
administered by the county, whether these funds are general or special; 
unless there is a special law to the contrary. 

2. Same; what law governed as to fees of sheriff in Montgomery county up 
to 17th February, 1863.—In the case of the sheriff of Montgomery 
county, there was such a special statute, (Acts, 1865-66, p. 583,) which 
was in force up to the adoption of the Revised Code, on the 17th day 
of February, 1868. After that date the payment of his costs was gov- 
erned by the act of the general assembly, as found in the Revised Code, 

3. Mandamus ; when lies.—A mandamus will be allowed to enforce a claim 
for such fees in favor of a sheriff. 


AppEsL from Circuit Court of Montgomery. 
Tried before Hon. Jas. Q. Smiru. 


_ The facts are sufficiently stated in the opinion. 


THos. M. ARRINGTON, for appellant. 
JosHUA Morse, Attorney-General, contra. 
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PETERS, J.—A. H. Johnson, as late sheriff of Mont- 
gomery county, in this State, makes application to this 
court for process of mandamus to compel R. M. Reynolds, 
as auditor of public accounts for the State of Alabama, to 
audit and adjust the accounts of said Johnson against the 
State, for “fees in certain State cases, due him as sheriff of 
Montgomery county, to-wit, in cases wherein the costs were 
not taxed against the defendant, the prosecutor or the 
foreman of the grand jury, or if so taxed, where an execu- 
tion was returned, ‘no property found,’ and which fees were 
not payable by thecounty.” This application was first made 
to the honorable judge of the 2d judicial circuit of this State, 
and by him denied, and the said Johnson now brings the 
application to this court by appeal, and renews it here. 

The account, which is made an exhibit to the petition 
for mandamus, so far as I can make out from the record, 
contains 132 cases, decided in the city court of Montgom- 
ery, in this State, in which cases the amount of fees 
claimed is $915.00; and 110 cases, decided in the circuit 
court, of the said county of Montgomery, wherein the 
amount of fees claimed is put down at $148.00; the two 
amounts making the sum total of $1,561.00. The judg- 
ments, in which these fees are claimed, were rendered 
during the years 1866, 1867, and 1868. The memorandum 
of these cases shows that the services rendered by the 
sheriff in the cases, which are the basis of his claim, were 
performed in executing process for arrest of the de- 
fendants, the summoning of witnesses, commitment of 
prisoners to jail, impanneling juries, and taking bonds — 
and recognizances of defendants admitted to bail. 

This account, or rather these two accounts, were prop- 
erly proved as required by law, and the clerks of said city 
court, and said circuit courts, certify that the statement of 
fees in each case was correct; and that the cases therein 
named were “nol prossed,” dismissed ; the defendant, or de- 
fendants therein named, were not convicted, on plea of 
not guilty, but were discharged, suit abated, or forfeiture 
set aside, and that in the remaining cases executions were 
issued against the defendant or defendants therein named, 
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and were returned by the sheriff of said county “no prop- 
erty found.” 

Raynolds, in his answer, admits the facts set out in the 
application, and that he had refused to audit said account, 
“because there is no provision of law authorizing the pay- 
ment of said account to be made, or any part thereof.” 

In the law fixing “sheriff’s fees,” is this section: “The 
fees specified in the preceding section, except where some 
other provision is made by law, are to be collected and 
paid in the following manner : 

“Fees which accrue against defaulting jurors, witnesses 
and bail, are to be paid by them respectively, unless ex- 
cused by the court. 

“The fees which accrue on the removal of a convict to 
the penitentiary, to be proved by affidavit of the sheriff or 
his deputy, and on production of the warden’s receipt for 
the convict, must be paid by the State treasurer on the 
warrant of the comptroller of public accounts. 

“The fees for services rendered in each criminal case 
must be taxed against the defendant, on conviction, or may 
be taxed against the prosecutor or the foreman of the 
grand jury, under the provisions of section 4106, (566); and 
if an execution against either of them is returned ‘no prop- 
erty, or if the costs are not taxed against either of them, 
such costs must be paid by the State, except when they are 
payable by the county. 

“The accounts due to sheriffs, which are payable by the 
State, except for the removal of convicts to the peniten- 
tiary, must be proved in open court before the presiding 
judge of the circuit or city court, and certified by him to 
be correct ; or may be certified by the clerk of the circuit 
or city court, and sworn to before the judge of probate; 
and being so certified and proved must be presented to the 
comptroller of public accounts, accompanied by the affi- 
davit of the sheriff to the effect that the same is correct, 
aud that no part thereof has been paid, and if found cor- 
rect, must be paid by warrant on the State treasurer.”— 
Rev. Code, § 4043. 

This account was properly proved and certified as re- 
quired by law. The proof was taken before the city and 
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circuit court clerks in the respective cases tried in these 
courts, and sworn to before the judge of probate, and 
accompanied by the affidavit of the sheriff. 

The only question then is, are these fees, or any part of 
them, payable by the county? If they are, then they are 
not to be paid by the State, as directed in the foregoing 
section. The language of the statute, making the excep- 
tion, is very broad. It may be justly construed to mean 
any and all cases, in which the fees are payable by the 
county, without regard to the fund out of which such pay- 
ment is authorized to be made, whether a general or a 
special fund. Any provision, by which the county is 
required or made liable te pay these claims, would be suf- 
ficient to bring them within the exception. 

Then let the inquiry be made whether the county is, in 
any manner, made liable to pay these claims. The section 
of the Code having reference to this subject, is in these 
words: ‘ Whenever there shall be a surplus of the fund 
arising from fines and forfeitures in the county treasury of 
any county, over and above the sum required to pay the 
registered claims of State witnesses, the county treas- 
urer must pay the fees of officers of court arising from 
criminal cases in which the defendants have been con- 
victed, and have proved insolvent by the return of execu- 
tions ‘no property found,’ and also in cases ia which the 
State enters a nolle prosequi.”—Rev. Code, § 4438. 

The character of the claims here insisted on, except cer- 
tain fees hereinafter named, is precisely that of the fees 
mentioned in the section last above quoted. It can not be 
denied that the sheriff is an “officer of court,” and as such 
entitled to participation in this fund; and these are the 
only fees he is entitled to, which are not otherwise ex- 
pressly provided for, with the above intimated exception. 
How can it be said, then, that it was not the purpose of 
the law to refer to him? It seems to me very clear that it 
was the purpose of this law to relieve the State treasury 
from the payment of certain of these fees, and put their 
burden upon this special fund, which had been turned over 
to the county for this, as well as some burdens of a like 
character, This is the most rational conjecture that seems 
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to meet the case. Whether the fund, left to the adminis- 
tration of the county, was a tiust fund or not is not 
deemed material. The county has no individual or private 
interest in any fund entrusted to its keeping and disburse- 
ment. It holds all its funds as trust funds. It is, itself, 
simply an agency. It is but a trustee in all its functions, 
And the fees of the sheriff claimed in this case, with the 
aforesaid exceptions, clearly come within the exception of 
the statute. They are payable out of a county fund, and, 
consequently, they are payable by the county. 

This exposition is in accord with the construction of 
these laws and the constant practice under them since their 
enactment. This, of itself, is one of the best and strong- 
est reasons that may be advanced in its favor. Uuless the 
question is perfectly clear the other way, it is universally 
held sufficient to carry the doubt against the contrary opin- 
ion. Contemporanea expositio est optima et fortissima in lege. 
Broom’s Max. 300; 2 Inst. 11; Smith’s Com. on Statutes, 
p. 739, $$ 620, 621, ef seq.; Scott v. Sanford, 19 How. 393, 
Chief-Justice, in arguendo. 

There can be no doubt that the sheriff is an officer of 
court, and as such he is one of the persons entitled to par- 
ticpate in the benefit of the fund collected out of fines and 
forfeitures, for the payment of just such claims as many of 
those specified in appellant’s account. It would seem to 
be somewhat hypercritical to declare that such a payment 
was not a payment by the county. If it is not made by 
the county, it would be difficult to say by whom it is made. 
Certainly it is made, or should be made, just as any other 
payment is made by the county; that is. by the county 
treasurer. And the fund out of which it would be made is 
certainly a county fund, and found in the county treasury. 
Revised Code, § 3763; Warfield v. The State, 34 Ala. 261; 
Rev. Code, §§ 916, 917, 930; Arrington, Solicitor, v. Van 
Houton, January term, 1870. 

Again, it is not to be presumed that the general assem- 
bly intended to burden the treasury of the State, in a sea- 
son of great pressure upon the financial resources of the 
State, with the payment of a class of claims which had 
been otherwise provided for. Such a reason in a case of 
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doubt—and this is clearly one of doubt, notwithstanding 
the very ingenious argument of the eminent counsel for 
the appellant,—is allowed to be sufficient warrant to over- 
rule the contrary construction.—Smith’s Com. on Statutes, 
p. 593, § 548, et seq. 

But there is another class of fees mentioned in appel- 
lant’s account, which are not taxed against the defendant, 
the prosecutor, or the foreman of the grand jury, as they 
are shown in the exhibit to the petition for mandamus, and 
which are not included in those claims that are payable out 
of fines and forfeitures under the section of the Code above 
quoted. 

These are fees in criminal cases in which the defendant 
has been acquitted on verdict of not guilty, or has been 
pardoned before conviction, and has not been convicted on 
a plea of not guilty, ( Michael v. The State, 40 Ala. 361,) and 
where the suit has abated by the death of the defendant 
without a nolle prosequi, and where the defendant has been 
discharged from a conditional judgment on a forfeiture, 
without costs.—Rev. Code, § 4259. There are in appel- 
lant’s account fees claimed, in a number of cases, of this 
latter class. These should have been allowed, unless there 
is some special statute which forbids this. 

I have carefully looked over the account, and find ‘that 
these fees amount to the sum of three hundred and eighteen 
dollars and sixty cents, ($318 60,) leaving out the cases in 
which the defendants were pardoned, because it was not 
shown that they were pardoned before conviction and with- 
out the payment of costs.—40 Ala. 361, supra. For this 
amount the account should have been audited, and a war- 
rant issued for the same, unless there is some special stat- 
ute for the county of Montgomery, which otherwise pro- 
vides. 

It appears that there is such a special statute applicable 
to the county of Montgomery, which in some degree infiu- 
ences the decision in this case. This statute was approved 
February 20th, 1866, and, omitting the enacting clauses, it 
is in the following words, to-wit : 

Sec. 1. “ That hereafter it shall be the duty of the clerks 
of the circuit and city courts of the county of Montgomery, 
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to furnish to the sheriff of said county a certified list of 
the costs due said sheriff in every criminal case which may 
be disposed of in either of said courts in which the State 
fails to convict, or in which the party or parties are convicted, 
shall be legally discharged from imprisonment, and where 
an execution shall be issued and returned ‘no property 
found,’ and which certificate being approved by the presid- 
ing judge of said court, shall be a charge on the county 
treasury of said county, and shall be registered and paid 
by the county treasurer of said county as other county 
claims are paid. 

Sec. 2. “That all laws and parts of laws contravening 
the provisions of this act, be and the same are hereby re- 
pealed ; Provided, that this act shall only continue in force 
while stay laws are existing.”— Pamphlet Acts of 1865-66, 
page 583. 

The only “stay law” existing at the time this act was 
passed was the act entitled “An act to regulate judicial 
proceedings,’ approved February 20, 1866. —Pamph. Acts 
1865-66, pp. 83-87. 

This act was existing up to the adoption of the Revised 
Code, which occurred on the 17th day of February, 1868. 
Pamph. Acts 1867; Preface Revised Code, pp. 3, 4, $$ 8,9; 
Gov. Patton’s Procl. Dec. 19, 1867; Rev. Code, § 10. 

Then only such items in the appellant’s account as come 
within the rule of construction above laid down, which 
bear date later than the adoption of the Revised Code, 
will be allowed ; that is, items which accrued between the 
17th day of February, 1868, and the 13th day of July, 1868, 
when the appellant's office of sheriff was terminated by 
the inauguration of the present State government of this 
State. 

I have attempted to make a calculation of these items, 
and find that they amount to the sum of one hundred and 
nineteen dollars and twenty-five cents. For this amount 
the auditor will issue his warrant on the treasurer as re- 
quired by law. 

The said Reynolds, as auditor as aforesaid, will pay the 
costs of this proceeding in this court and the court below, 
and a mandamus is allowed in conformity with appellant's 
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application to enforce the payment of said sum of $119,25 
above named, in conformity with the law. 





LOTT, Tax Cortector, vs. HUBBARD. 


ACTION AGAINST TAX COLLECTOR TO RECOVER MONEY PAID UNDER PROTEST 
FOR TAXES, ] 


1. Revised Code; § 435 of, construed.—Under § 435 of the Revised Code, 
all persons residing in this State were liable to pay the tax imposed by 
said section upon their incomes, from whatever sources derived, unless 
such incomes were derived from the gross receipts, gross commissions, 
or gross profits of such persons, upon whose gross receipts, commis- 
sions, or profits, taxes were assessed under the provisions of § 434; and 
such persons only are embraced within the letter or spirit of the pro- 
viso, of said § 435, upon whose gross receipts, commissions, or profits, 
taxes were assessed under the provisions of § 434. 

Income ; what subject to taration.—Upon the agreed statement of facts 
upon which this case was tried, the income of the appellee, derived 
trom the mercantile firm of which he was a member, was ‘‘liable to 


re 


taxation.” 
Tax assesssor, duty of, on refusal of tax payer to give in income.—If 
a tax payer refuse to give in his income to the assessor, it is the duty of 


e 
iN) 


the assessor to ascertain its amount from inquiry or otherwise, to the 
best of his information and judgment. If in discharging this duty, 
acting in good faith, the assessor fixes the amount of such income at a 
larger sum than it in fact amounted to, and assessed it at the sum thus 
ascertained by him, such assessment is legal, notwithstanding the mis- 
take ; and the collection of the tax, so assessed by the tax collector, is 
also legal. 

Tax collector; liabilities and duties of.—The tax collector has no author- 
ity to alter or change the assessment of taxes delivered to him to be 
collected ; he can neither increase nor diminish the tax of any individ- 
ual. It is the duty of the tax collector to collect the taxes of all per- 
sons as he found them stated in the assessment, and in doing this he 
subjects himself to no liability on account of errors in the assessment. 
The tax collector is bound to presume that the assessment has been 
corrected by the court of county commissioners, as provided by § 534 
of the Revised Code. 

Income ; what does not exempt from taxation.—Income derived from an 
independent source, is not exempted from the income tax imposed by 
§ 435, because it has been applied to the payment of a debt due for rea 
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estate, purchased on a credit, and upon which real estate a tax has been 
assessed and paid for the same period within which such income ae. 
crued. 


AppEaL from Circuit Court of Mobile. 
Tried before Hon. JoHN ELLiorr. 


This was an action brought by the appellee against the 
appellant to recover money had and received by the de- 
fendant, to and for the use of the plaintiff. 

The case was tried by the court, without the interven- 
tion of a jury, upon the following statement of facts, as an 
agreed case: “In this case it is agreed that the action is 
brought to recover the amount of certain taxes, which the 
plaintiff paid under protest to the defendant, (who then 
was, and still is, tax collector for Mobile county,) on the 
13th of May, 18.8; that plaintiff was assessed in March, 
1867, on $10,500 worth of real estate, (among other things, 
being for the house and premises then, and now, occupied 
by him as a residence,) and on $10,000 income ; that said 
tax on real estate was for the year 1867, and on the income 
from October Ist, 1865, to December 3lst, 1866; that 
plaintiff had purchased said real estate in September, 1865, 
and had paid the State and county taxes on the same for 
the year 1866, and that plaintiff had expended the whole 
of his income, realized between the lst of October, and 
the 3lst December, 1866, (after paying necessary expenses 
of living,) in paying the purchase-money for said real 
estate; and, in short, that he was taxed for the same period 
on his income, and on the real estate, in the purchase of 
which he had expended the whole of that income, and that 
the said assessment on the income was made after June 
Ist, 1867. 

It is further agreed the plaintiff did.not give in his in- 
come for taxation as above, when his tax list for that year 
was made up; but declined to do so on the ground that 
said income was not liable to taxation, and that thereupon 
the assessor fixed the amount at $10,000, and the plaintiff 
applied to the court of county commissioners for relief 
against said tax on income, which was refused, and that 
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plaintiff afterwards paid said tax, protesting, nevertheless, 
that he was not liable therefor, and that said tax on 
$10,000 income amounted to $185.00. It is further agreed 
that exhibit A, hereto attached, exhibits the true income of 
plaintiff for the time between October Ist, 1865, and De- 
cember 31st, 1866, which shows the same to have been 
$6,404; and the items claimed as deductions therein [which 
reduced his taxable income to $3,935,| were fairly and cor- 
rectly stated. 

Now, if upon the facts herein agreed, the court shall be 
of the opinion that said income was not liable to taxation, 
(by virtue of its having been entirely invested in real 
estate, which was taxed to plaintiff during the period it 
was earned,) then judgment shall be for the plaintiff for 
$185.00, with interest from 13th May, 1868, and costs. But 
if the court is of opinion that said income was liable to 
taxation, but that the amount of the same was wrongfully, 
and without authority, set down by the tax assessor at 
$10,000, then the court shall determine what deductions 
are to be allowed on said true income of $6,404; and the 
plaintiff shall have judgment for an amount equal to the 
State, county, and school tax, on the difference between 
such reduced income and $10,000, with interest from May 
13th, 1868, and costs. If the court shall be of opinion 
that said income was liable to taxation, and was légally 
assessed and collected, then judgment shall be given for 
the defendant for costs, either party reserving the right of 
appeal, &e.” 

The court being of opinion that said income was not 
liable to taxation, gave judgment for the plaintiff for the 
amount of taxes on said income collected by the defend- 
ant, and to this judgment defendant excepted, and now 
assigns the same for error. 


The cause was argued orally at the bar by Messrs. Ra- 
PIER and McKinstry, for appellant, and by Mr. P. Hamit- 
TON, contra, who filed a brief of Mr. Croom, for the appellee. 


C. W. Rartsr, for appellant.—The income of the defend- 
ant from the 1st of October, 1865, to 3lst December, 1866, 
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was assessed in conformity with sections 479 and 480 of 
the Revised Code. No question, however, is made on this 
point. 

The investment of defendant’s income in real estate on 
which he paid taxes for the current year, did not exempt 
him from the income tax. The statute gave no exemption 
for such cause. Income and land are distinct subjects of 
taxation.—See § 435, and subdiv. 2 of § 434 of Rev. Code. 

The proviso in section 435 exempts only so much of the 
income of the tax payer as is composed of gross receipts, 
commissions, or profits on which taxes are assessed under 
the preceding section. Subdivisions :, 7 and 12, of section 
434, determine what income was exempt from the opera- 
tion of section 435. 

Revenue acts are not penal acts, and, therefore, are not 
to be construed strictly ; nor are they acts in favor of pri- 
vate rights, and, therefore, to be construed liberally. They 
are to be construed according to the true import and mean- 
ing of their terms. They are not to be strained to reach 
cases not within their terms, nor to exclude cases clearly 
within them.—Smith’s Com. on Stat. and Const. Construe- 
tion, 411; Adams v. Bancroft, 3 Sumner, 387. 

The construction contended for by defendant’s counsel 
would defeat the plain intent of the law, and greatly im- 
pair the income tax. According to such construction, if 
the tax payer should hoard or lend out his income, or invest 
it in a steamboat, the income, as such, woald not be sub- 

jected to a tax, because in such case it would be taxed in 
the steamboat or as hoarded or lent money. 

By the constitution of 1865, there was no limit to the 
taxing power of the State, except as to taxes on lands. 
The tax in question was imposed when that constitution 
was in force. It could in no sense be regarded as a tax 
upon land. There could, then, be no constitutional objec- 
tion to it. 


S. Croom, for appellee.—The income had been previously 
converted into real property for homestead. 
The question is, was appellee liable to pay this double 
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tax on the same value. It arises on the revenue act as 
found in the Revised Code. 

Paragraph 2 of section 434 of the Revised Code levies a 
tax of three-tenths of one per cent. on real estate. Section 
435 levies a tax of one per cert. on the annual gains, pro- 
fits or income of every person residing in the State; pro- 
vided, that any person shall be exempted from the opera- 
tion of this section, upon whose gross receipts, commissions 
or profits, taxes are assessed under the provisions of the 
foregoing section. 

The question, on the facts, is, is the appellee, who has 
paid tax on the real estate, liable to pay tax on his income 
which had been converted into this real estate ?+ 

1. Revenue laws are a burthen, and though not to be 
construed as penal laws, yet their burthens are not to be 
lightly extended.—3 Sumner, 387; Sedgw. Stat. 334. 

2. It is certainly a principle of natural equity and jus- 
tice, that a double taxation should not be exacted of the 
citizens.—See Acts 1859-60, p. 6. 

3. The construction that will support the claim of the 
collector of taxes, would violate that principle. It is not 
claimed that double taxation is void, but that it will not be 
favored, and will not be exacted, unless it can not be 
avoided. 

4. In this case, the act itself seeks to avoid this injustice, 
by the proviso attached to section 455. 

5. It is contended that this case falls within that proviso. 
This income or profits of the year had been changed from 
money, which generally represeuts income, and had become 
real estate; though changed in form, it still represented 
the annual profit or income, and in its new form had paid 
the appropriate tax. The party had the right to make the 
change, and this does not affect the question.—1 Sumner, 
159, 165. 

Nothing can be argued against the right claimed, because 
the rate of tax on land is less than on income or profit. 
Such discriminations are constantly made in rates of taxa- 
tion, and for reasons of which the taxing power is the right- 
ful jadge.—1 Sumner, supra. 

If necessary to consider the matter, very good reasons 
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may be suggested why real estate should be taxed at the 
lowest rate, and below the tax on income and profits. A 
very good reason would be found in the desire to encour- 
age immigration, and the investment of capital in perma- 
nent property. 

6. The words of exemption used in the proviso to section 
435 clearly cover this. 

Wherever the gross receipts, the commissions or the 
profits of any person are taxed under secticn 434, they are 
excluded under section 435. The language is not, that the 
exemption shall be allowed only where the same property, 
which was income, has been taxed wnder the name of gross 
receipts, commissions, &c., under the previous section, but 
shall be exempt where taxes have in fact been assessed on 
the same property, without reference to name or form. 

It is submitted, the judgment of the court below is clearly 
right. 


PECK, C. J.—This case originated in the circuit court of 
the county of Mobile. 

In that court the appellee was plaintiff, and the appel- 
lant defendant. 

The action was brought to recover money had and re- 
ceived by defendant, to and for the use of the plaintiff. 

The cause was tried by the court, upon certain facts 
stated and agreed upon by the parties, without the inter- 
vention of a jury. 

Upon the facts stated, as an agreed case, judgment was 
rendered for the plaintiff, and thereupon, the defendant ex- 
cepted to the ruling and decision of the court. 

The case stated, and agreed on, by the parties, is set 
at length in the record. 

On the case, thus made up by the parties, they agreed, 
that if the court should be of opinion that plaintiff's in- 
come, therein stated, was not liable to taxation, (by reason 
of its having been entirely invested in real estate, which 
was taxed to plaintiff during the period it was earned,) then 
judgment should be entered for the plaintiff for one hun- 
dred and eighty-five dollars, with interest from May 13th, 
1868, and costs. 
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But if the court should be of the opinion that said in- 
come was “liable to taxation,” but that the amount of the 
same was wrongfully and without authority set down by 
the tax assessor at ten thousand dollars, then the court 
should determine what deductions were to be allowed on. 
said true income of $6,404, and the plaintiff should have 
judgment for an amount equal to the State, county and 
school tax, on the difference between such reduced income 
and $10,000, with interest from May 13th, 1868, and costs. 
But if the court should be of the opinion that said income 
was liable to taxation, and was legally issued and collected, 
then judgment should be given for the defendant, with 
costs. : 

The real estate referred to in said agreement was a house 
and premises occupied by plaintiff as a residence, estimated 
to be worth $10,500, and was taxed as real estate, under 
Part 2 of § 434 of the Revised Code. 

This real estate was purchased by plaintiff, in Septem- 
ber, 1865. This property was purchased partly, or wholly, 
upon acredit, and upon it he had paid the State and county 
taxes for the year 1866, 

The income of plaintiff, upon which he was assessed, 
and upon which the tax was paid, under protest, accrued 
between the Ist day of October 1865, and the 31st day of 
December, 1866. This income was not realized from the 
said real estate, but grew out of the business of the firm 
of Hubbard & Tardy, of which the plaintiff was a member, 
between the said Ist day of October, 1865, and the 31st 
day of December, 1866. 

This income the plaintiff did not give in to the assessor 
in writing, or otherwise, as an item upon which he was lia- 

ble to be taxed, but refused to do so, upon the ground, as 
he insisted, that said income was not liable to be taxed, 
because he had applied it in payment of said real estate, 
so purchased by him as aforesaid. Thereupon, the assesor, 
under section 479 of said Code, after the Ist day of June, 
1867, ascertained, from inquiry or otherwise, the amount 
of said income, to the best of his information and judg- 
ment, and assessed the same on the amount so ascertained 
by him. It is not claimed that the assessor did not act in 
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good faith, in determining the amount of plaintiff's income, 
If it was set down at too large a sum, he has no one to 
blame for it but himself. 

We hold, it was his duty, on the request of the assessor, 
to give in his income, and this he might have done, under 
protest, if he and the assesor disagreed as to its liability 
to be taxed, and by so doing, he would neither have lost 
nor waived any right or remedy he might have had in the 
premises. He should have known if he refured to give it 
in, the assessor, if an honest and faithful officer, would 
ascertain the amount as best he could, in the way the law 
required, and in doing so, if he fixed the amount at too 
large a sum, he would have to submit to it, and, moreover, 
be subject to be assessed a double tax on the same. 

In such a case, we are not aware of any remedy to cor- 
rect a mistake honestly made on the part of the assessor. 

The plain letter of the law makes it the duty of the as- 
sessor to ascertain the amount, and, as a punishment, as- 
sess the delinquent a double tax.—-Section 47 of Code. 

The piaintiff’s income, so ascertained and assessed, was 
entered in the assessment book required to be made out 
by the assessor and delivered to the probate judge, as pro- 
vided by section 473 of the Code. 

This assessment book was afterwards examined, by the 
court of county commissioners, as provided by section 
534 of said Code, and then delivered to the defendant, the 
tax collector of said county, as his warrant and authority 
to collect the taxes assessed and set down in said assess- 
ment book. As tax collector, he had no authority to alter 
or change the same, or to increase or diminish the tax of 
any individual therein named, but it was his plain duty to 
collect the taxes, as be found them therein stated, and for , 
doing this he subjected himself to no liability to the plain- 
tiff, or to any other person. But, as he has agreed, that 
if the plaintiff's said income was not liable to be taxed, for 
the reason in said agreement stated, to-wit, because the 
plaintiff had invested the same in real estate, upon which 
he was taxed between the periods within which the said 
income accrued, then judgment should be entered against 
him, &c., as aforesaid; therefore, he must abide by his 
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agreement, whether it was by him advisedly or unadvisedly 
made. 

The question thus arises, was the plaintiff’s income, for 
the time stated, exempted from taxation for the reason 
mentioned in said agreement ? 

We have carefully examined and considered this ques- 
tion, and we feel constrained to decide, that neither tlie rea- 
son given, nor any other reason we are able to discover, 
exempted said income from taxation. 

The said real estate, as property, was taxed under part 
2 of section 434 of the Revised Code, three-tenths of one 
per cent. ad valorem. 

This section gives the subjects and rates of assessment 
as to property and persons. It provides, that taxes must 
be assessed by the assessor, in each county, on and from 
the following subjects, and at the rates following, to-wit : 
This section is then divided into sixteen parts, in which 
the persons and the several items, &c., subject to taxation, 
and the different rates at which they are to be assessed, 
are specified and stated. These items embrace almost 
every species and kind of property, including moneys 
hoarded, or kept on deposit, loaned, or employed in certain 
business, and on the gross receipts, gross commissions, and 
gross profits of certain named occupations and employments. 
The rates of taxation, it is seen, vary from one-tenth of one 
per cent. to three per cent. 

On some items the tax is an ad-valorem tax, on others it 
is a special tax, and on all the several occupations and 
employments named, the tax is assessed on the gross 
receipts, commissions and profits. This fact should be noted, 
as it will be necessary to refer to it in considering what 
persons are embraced in the proviso to section 435, which 
is the section that provides for the assessment of incomes 
and salaries, cc. 

It is not a question for the courts to determine, whether 
the great diversities in the rates of taxation, or the modes 
and manner of their assessment, or the exemptions from 
taxation, are wise or unwise, just or unjust. These are 
matters exclusively for the consideration of the legislature. 

39 
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The following section (435) of the said Code, is a part of 
the same act with the said section 424, and cannot be well 
understood, especially the proviso thereof, without refer- 
ence to the latter named section. 

The said section 435 declares, that there must be assessed 
and collected, upon the annual gains, profits or incomes, 
of every person residing within the State, /rom whatever 
sources derived, &c., over five hundred dollars, at the rate 
of one per cent. In estimating these gains, profits or 
incomes, certain specified deductions are to be made. 
Then follows a proviso to this section, in these words, 
to-wit : 

“Provided, That any person shall be exempted from the 
operations of this section, upon whose gross receipts, com- 
missions or profits, taxes are assessed under the provisions of 
the preceding section.” 

The language of this proviso is plain and unambiguous, 
and, when considered in connection with said section 434, 
there seems to us no real difficulties in determining what 
particular persons are entitled to its benefits. It clearly 
only embraces those persons upon whose gross receipts, 
commissions or profits, tares are assessed under the provis- 
tons of the previous section 434. 

Now, who are those persons? It is only necessary to 
refer to the several parts of said section 434 to auswer 
this question. Thus we shall see, that persons engaged in 
certain occupations and employments, are, in the language of 
said proviso, assessed upon their gross receipts, commis- 
sions and profits. For example, commission merchants 
are assessed upon their gross commissions; persons 
engaged in cotton pickeries, the storage of cotton, other 
merchandise or property; persons employed in running 
railroads, and all petroleum and oil companies, or distillers 
of coal oil, are assessed upon the gross receipts of their 
several occupations and employments; and so, too, all 
banking associations, erected under the laws of the United 
States, are assessed upon their gross profits. Here we 
have persons, some assessed upon their gross commissions, 
some assessed upon their gross receipts, and some assessed 
upon their gross profits. 
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Such persons, therefore, are embraced within both the 
letter and spirit of said proviso, and entitled to the benefits 
of it. But the plaintiff is, clearly, not embraced or included 
within either of these classes or categories, and, con- 
sequently, is excluded by the letter of the proviso; and, 
we are unable to see how he can, with any propriety, be 
held to be within its spirit and meaning. He has been 
assessed and taxed upon the estimated market value in 
money of the said real estate, mentioned in the case 
agreed, but he has not been assessed upon the gross 
receipts, incomes or profits, derived from the same. 

The plaintiff’s income, upon which the tax was assessed, 
did not, nor did any part of it, grow out of this real estate, 
but it was wholly derived from the profits of the said firm 
of Hubbard and Tardy. 

Can a person, who has realized an income, (immaterial 
how,) or from whatever sources it may have been made or 
derived, escape or exempt himself from paying a tax upon 
it, by the way or manner in which it is used, applied or 
disposed of? Clearly, this proviso does not say so. It is 
insisted, however, that plaintiff, inasmuch as he applied 
his income in paying a debt contracted in the purchase of 
real estate, upon which he had paid taxes, should be held 
to be within the spirit and meaning of said proviso, other- 
wise he would have to pay a double tax. We confess we 
are unable to see it in that light. He was, undoubtedly, 
liable to pay a tax on his real estate, under part two, of 
said section 434, and it was immaterial whether he had 
paid for it or was still indebted for the same; and by said 
section 435, he was just as liable to pay a tax upon his 
income, from whatever sources derived, even if it had been 
derived from the said real estate itself, unless exempted 
from doing so by the proviso to said section, which, we are 
clearly of the opinion, he was not. 

It may safely be said, that the payment of an income 
tax, almost necessarily involves in some indirect and 
limited sense, the payment of a double tax; for income, 
oftener than otherwise, in some way, either directly or 
indirectly, is derived from, or grows out of property subject 
to taxation. The planter pays a tax on his plantation as 
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property ; he also pays a tax on the income derived from 
the cultivation of the same; the owners of cotton presses 
and pickeries, pay a tax on them as property ; they also 
pay a tax on the receipts growing out of their employment; 
so, too, the owner of a steamboat, or other vessel, pays a 
tax on such boat or vessel, and he is, also, liable to pay a 
tax on the profits earned by its navigation. These are. all 
of them, cases and examples, in a limited and secondary 
sense, of double taxation; yet, it has never been held to 
be a reasonable or legal objection to their being so levied 
and collected. 

It may be said to be almost impossible to enact an effec- 
tive revenue law where income is one of the items of taxa- 
tion, that just such, and like objections, may not be made 
to it, and we see but one way to avoid them, and, that is, 
to abolish taxes on incomes altogether. We decide, there- 
fore, that the plaintiff's income in this case, was, in the 
words of the case agreed, “liable to taxation,” and, conse- 
quently, the court erred in entering judgment for the 
plaintiff. 

We also decide, that, as the plaintiff refused to give in 
his income to the assessor, and, thereby, made it necessary 
for the assessor to ascertain its amount, from inquiry or 
otherwise, to the best of his information and judgment; if, 
in discharging this duty, acting in good faith, he fixed the 
amount of plaintiff's income at a sum larger than it was in 
fact, and assessed the same at the sum so ascertained, the 
assessment was, notwithstanding, legal. The collection 
of the tax, so assessed, was also legal; consequently, the 
plaintiff is not entitled to recover in this action the differ- 
ence between the amount of the tax so assessed and col- 
lected, and the sum he would have been assessed on his 
true income, if he had given it in to the assessor, as, we 
hold, he should have done. 

Let the judgment of the court below be reversed and 
remanded, with instructions to the court below to render 
judgment for the appellant, in conformity with this opinion. 
The appellee will pay the costs of this court and of the 
court below. 
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WATTS et aL. vs. WOMACK. 


[ATTACHMENT—AMENDMENT TO AFFIDAVIT, | 


1. Affidavit; definition of.—An affidavit is an oath in writing, sworn to 
before an officer authorized to administer it, and it may or may not be 
subscribed by the party making it. 

2, Same; when sufficient to authorize issuance of an attachment.—Such 
affidavit, though not subscribed by the party making it, is sufficient to 
authorize the issuance of an attachment, under the act of October 10th, 
1868, and of December 28th, 1868, for the protection of laborers, and 
to enforce liens in their favor. 

3. Same; when may be amended.—Such an affidavit, when otherwise per- 
fect, may by leave of court be amended, by permitting the party who 
made it to subscribe his name to it in open court, after the return of 
the attachment into court, although the judge of the court is not the 
officer or judge before whom it was originally sworn to. In sucha 
case the signature is a matter of form, rather than of substance. 


APPEAL from the Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 


The facts are sufficiently stated in the opinion. 


H. A. Herbert, for appellant. 
CrENSHAW & MINNIS, contra. 


PETERS, J.—In this case an attachment was issued by 
the judge of probate of Butler county, and made return- 
able into the circuit court of said county, in 1869, This 
attachment was issued under the provisions of the act of 
general assembly of this State, entitled “An act for the 
protection of agricultural laborers,” approved December 
28th, 1868, and the act entitled “An act to give force and 
effect to liens in favor of agricultural laborers,” approved 
October 10th, 18638.—Pamphlet Acts, 1868, pp. 252, 455. 
The only objection taken to the proceedings in the court 
below, is that the affidavit for the issuance of the attach- 
ment was not subscribed by the party making it, or by any 
one else for him. In every other respect the affidavit 
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seems to be regular ; but it is not subscribed at all by the 
party making it. It is simply the plaintiff's oath reduced 
to writing without his subscription of his name to it, 
There was a motion to quash the attachment for this omis- 
sion, which was overruled by the cireuit court. Then there 
was a plea in abatement interposed to abate the attach- 
ment, fcr the same objection. This plea was demurred to, 
and the demurrer was sustained by the court; and the 
plaintiff was permitted to amend his affidavit by subscrib- 
ing it. These rulings of the court were excepted to and 
reversed in a bill of exceptions ; and the case is brought to 
this court by consent, under the authority of section 5486 
of the Revised Code. 

The attachment, then, was not issued under the Code. 
The act, first above named, repeals all laws, and parts of 
laws, contravening its provisions. By the rule prescribed 
in the Code, the oath required to be made, before the 
attachment can be issued, must be “reduced to writing and 
subscribed by the party” making it. But under the acts 
of 1868, above cited, the “affidavit” for the issuance of the 
attachment is neither required to be reduced to writing nor 
to be subscribed by the party making it, or by any one 
else for him. 

These are highly beneficial statutes; they have been 
enacted to protect a highly meritorious class of our fellow 
citizens ; and they should be construed to accomplish this 
highly important end. This was certainly the intent of 
the general assembly. Under the Code, where the rule 
was more stringent as to forms, and the intent of the legis- 
lature less evident, the attachment laws were required to 
“be liberally construed to advance the manifest intention 
of the law.”—Revised Code, § 2990, 2930. This manifest 
intention of the law can not be advanced by driving the 
plaintiff from court, without a hearing and decision on the 
merits of his case. ‘To do so has always been the oppro- 
brium of “right and justice.” It is putting the form, which 


is nothing, above the substance, which is all. 

The form of the oath required in this case is different 
from that which was required in Hall et al. v. Brazeton, 40 
Ala. 406, There the law required the oath to be reduced 
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to writing, and subscribed by the party making it, and it 
specified certain requisites in order to make the oata com- 

lete. Here the law requires a simple affidavit, and sub- 
scription by the party making it is not one of its essential 
or enumerated ingredients. That case, then, is not an 
authority to govern this. The word affidavit is a very 
broad term. It may mean an oath reduced to writing and 
subscribed by the party making it, or only an oath in writ- 
ing without such subscription. 

The legal definition of the word affidavit, is “an oath in 
writing, sworn before some judge or officer of a court 
or other person legally authorized to administer it; a 
sworn statement in writing. To make affidavit to a thing, 
is to testify to it upon oath in writing.’—1 Burrill’s Law 
Dict. 68; Shelton v. Berry, 19 Texas Rep. 154; 3 Black. 
Com. 304, marg.; 1 Bouvier’s Law Dict 12 edition, p. 96, 
§ 97. 

Again, it can scarcely be doubted, that upon the princi- 
ples which govern the conclusions of the court in the fore- 
- going authorities, and the purpose and intent of our 
statutes, the affidavit in this case could have been amended, 
1 Tidd’s Prac. p. 189, marg.; Revised Code, $$ 2990, 2808, 
2509. 

The above objection is the only error insisted on by the 
counsel, in their brief on behalf of appellants. In such 
case, no others will be noticed.—Shepherd’s Digest, p. 565, 
§ 38. 

There was no error in the proceedings in the court 
below. The order and judgment of the circuit court is 
therefore affirmed, at the costs of appellants. And the 
circuit court will proceed in the cause in that court in con- 
formity with opinion and according to law. 


Nore sy Reporter.—This opinion was delivered at the 
January term, 1870, when appellants filed a petition for a 
rehearing, which was held under advisement until the pres- 
ent term. Neither the briefs, nor the argument in support 
of the application for rehearing, came into the Reporter’s 
hands, The following response was made to the petition 
for rehearing by— | 
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PETERS, J.—This is an application for a rehearing, 
It is based upon the assumption that the oath required for 
the issuance of an attachment, which was made on the 
©0th day of September, 1868, can not be amended. 

It is said in the original opinion in this case: “Again, it 
can scarcely be doubted, that upon the principles which 
govern the conclusions of the court in the foregoing au- 
thorities, and the purpose and intent of our statute, the 
affidavit in this case could have been amended.” —1 Tidd’s 
Pr. p. 189, marg.; Shelton vs. Berry, 19 Texas Rep. 154, 
3 Blackst. Com. 304, marg. One of the statutes here 
alluded to is in these words: “The attachment law must 
be liberally construed, to advance the manifest intent of 
the law, and the plaintiff, before or during the trial, must 
be permitted to amend any defect of form in the affidavit, 
bond or attachment; and no attachment must be dismissed 
for any defect in or want of a bond, if the plaintiff, his 
agent or attorney, is willing to give or substitute a new 
bond.” —Rev. Code, § 2990, 288, 2809. 

There are two sections of the Code in which the affida- 
vit required to authorize the issuance of attachment is 
referred to; these are sections 2930 and 2961. In the 
former the oath is required to “be reduced to writing and 
subscribed by the party making it,” and in the latter it is 
only required to be an “affidavit in writing.” Lhe latter, 
therefore, may be completed without the signature of the 
affiant.—19 Texas R. 154, supra; 3 Black. Com. 304 ; 1 Bur. 
Law Dict., word afidavit. Then, the signature to the affi- 
davit thus required is 2 matter of form, rather than sub- 
stance, as the oath would be suflicient without the sub- 
sciption, It is then amendable. 

This best comports with the very liberal coustruction of 
statutes of amendments in modern practice. They are in 
favor of justice, and are to be most largely and generously 
extended, and never so construed as to defeat the remedy ; 
as would be the case in this instance, if the amendment, 
here insisted on, was refused.— Gillett v. Robbins, 12 Wis. 
319; Stephens v. Frampton, 29 Mis. 263 ; Leshade v. Barth, 
17 Cal. 285 ; Swilley v. Low, 18 La, An. 412; Thomas v. 
Horn, 21 Ga. 177, 
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The statutes upon attachments, being all upon the same 
subject, are to be construed as one law. When so con- 
strued, the reasoning in the original opinion shows that an 
affidavit not signed by the affiant would be sufficient. If 
so, the signature is rather a matter of form than of sub- 
stance, aud may therefore be amended. 

The rehearing is denied with costs. 





ALLEY vs. ADAMS. 


{PETITION TO CHANCERY C°URT TO COMPEL A STRANGER, IN POSSESSION OF A 
MORTGAGED ENGINE AND FIXTURES SOLD UNDER DECREE OF FORECLOSURE, 
TO DELIVER TO PURCHASER CERTAIN FIXTURES CLAIMED BY STRANGER AS8 HIS 
PROPERTY AND NOT BELONGING TO ENGINE. } 


. Intermingling of goods ; when will change ownership of.—When goods 
are intermixed wiltully without mutual consent, the entire property 
belongs to him whose property was originally invaded, if its distinct- 
ive character is thereby destroyed. If, however, the goods can be easily 
distinguished amd separated, no change of ownership takes place. 


APPEAL from Chancery Court of Macon. 
Heard before Hon. N. W. Cocke. 


The facts are sufficiently stated in the opinion. 


G. W. Gunn, for appellant. 
Neither the docket nor transcript gives the name of 


. counsel for appellee. 


B. F. SAFFOLD, J.—-William Alley sold to Charles M. 
Caldwell and others a steam-mill engine, and the fixtures 
pertaining, and took a mortgage on the property to secure 
the payment of the purchase-money. Afterwards, on a 
bill by him against them, the mortgage was foreclosed and 
the property sold by the register. After the execution of 
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the mortgage and before the sale, the engine was moved 
and put on Adams’ land. At the sale the appellant be- 
came the purchaser. She, not being able to obtain from 
the appellee, into whose possession the mortgaged prop- 
erty had passed, all the articles claimed by her under the 
sale, petitioned the court to compel him to surrender them, 
He, in response to a notice to show cause why the prayer 
of the petition should not be granted, answered that he 
was and had been willing to surrender what justly belonged 
to the appellant, but there were certain specified articles, 
to-wit, a steam chest, feed pipe, mill rocks and gearing, 
&e., which had never belonged to the mortgagors, and 
were not ineluded in the mortgage, but had been purchased 
by him, since the execution of the mortgage, and attached 
to the mortgaged machinery, and these were his own prop- 
erty; that they could readily be detached without injury, 
and were known and easily distinguishable from the other 
machinery. ‘These facts were sustained by the proof. The 
chancellor granted the relief asked respecting such portions 
of the property as were embraced in the mortgage, but re- 
fused to require the appellee to deliver the specified arti- 
cles purchased by him, and taxed the petitioner with the 
costs. From this judgment she appeals. 

It is not claimed by the appellant that the articles she 
seeks to recover were included in the mortgage. Her prop- 
osition is that they were so joined to those which she pur- 
chased they could not be severed. They are not fixtures 
because they are not annexed to the freehold.—Chit. on 
Contracts, 314. Property in goods and chattels may be ob- 
tained by accession, under which is included admixture or 
confusion of goods.—Kent’s Com. vol 2, p. 360. When 
goods are intermixed willfully without mutual consent, the 
entire property belongs to him whose property was origin- 
ally invaded, and its distinctive character destroyed. But 
if the goods can be easily distinguished and separated, no 
charge of property takes place.—Jb. 364. 

In this case the answer of the appellee, and the affidavits 
in support of it—there was no contradictory evidence what- 
ever—specify distinctly the articles claimed and retained by 
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the appellee, and state unequivocally that they can be sep- 
arated from the mortgaged property without injury to it. 
The decree is affirmed. 





COX vs. MOBILE & GIRARD RAILROAD CO. 


[BILL IN EQUITY TO ENJOIN JUDGMENT AT LAW. ] 


1. Bill in chancery, motion to dismiss for want of equity ; allegations of, must 
be taken as true—On a motion to dismiss a bill for want of equity, the 
allegations, whether in the bill, or of the exhibits, which are a part of 
the bill, must be taken as absolutely true, unless they contradict each 
other, or are so made as to impair their own force. 

2, Surety on promissory note; what releases.—The extension of the time 
for the payment of a promissory note, by agreement between the payee 
and the principal maker of the note, without the consent or ratification 
of the surety, discharges the surety. The actual payment of $120 extra 
interest, as a consideration for such agreement, is sufficient. 

3. Bill for new trial after judgment ; when has equity.—A bill for new trial 
after judgment at law, is not without equity, when it alleges and sets 
out in the bill newly discovered evidence which shows that the com- 
plainant was discharged from all liability at the date of the trial at law, 
but which could not then be made to appear by proof, though it existed, 
but of which complainant, after using all due diligence, then had no 
knowledge, or opportunity of knowing, and which was discovered after 
the trial at law. 

. Same; diligence, what sufficient.—When the bill shows that the com- 

plainant used such diligence to discover the new evidence, as was in 

his power, before the trial at law, and failed, this is sufficient diligence. 

Same, admission of facts by demurrer for want of equity ; effect of.—The 

admission, by demurrer, to the bill for want of equity, of the truth of 
facts which show that after the trial at law, the complainant discovered 
new evidence which completely established his discharge, is an admis- 
sion of the fact of the discharge. Such admission is not merely cumu- 
lative evidence otf the existence of the discharge, but is an admission 
of the fact of the discharge itself. 

». Promissory note, past due; now transferree holds.—The transferree of a 
promissory note, after it is due, takes it just as the transferror held it. 


— 


fe, 
cr 


a 
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AppraL from the Chancery Court of Macon. 
Heard before Hon. N. W. Cocke. 
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This was a bill in equity exhibited by the appellant 
against the appellee, and sought to enjoin a judgment at 
law. 

In the year 1850, appellant, as a mere surety, signed a 
note made by one Cleckly to one Lampkin, due January 
Ist, 185:. Suit was brought on this note, and resulted in 
a judgment against appellant, at the fall term of Macon 
circuit court, 1858; on appeal to the supreme court, this 
judgment was reversed, and a new trial was had, and judg- 
ment again rendered against complainant at the fall term, 
1866, of the Macon circuit court, and it is this latter judg- 
ment which appellant seeks to enjoin, on the ground of 
newly discovered evidence since the trial at law, &e. 

The bill alleges that complainant was only the surety of 
Cleckly on the note to Lampkin ; that Cleckly and Lamp- 
kin, without the knowledge or consent of complainant, 
made an agreement extending the time for the payment of 
the note, after its maturity for several years, on considera- 
tion of extra interest, at 12) per cent. per annum, which 
Cleckly paid Lampkin for the extension ; that at the ma- 
turity of the note, Cleckly had ample property to pay the 
same, but afterwards failed and became insolvent, and the 
note was transferred to appellee; that defendant defended 
the suits at law on this ground—that he “ believed he would 
necessarily have to rely on Cleckly to establish said trans- 
actions between Lampkin and Cleckly, and did not at that 
time know, and had no reason to believe, that said trans- 
actions, extensions, consideration paid, &c., were known to 
any other person than said Cleckly, although he made dili- 
gent inquiry, and for the purposes of making him a com- 
petent witness, released him, &c.; that he then had inter- 
rogatories propounded to him, where he then resided in 
Georgia. which said interrogatories said Cleckly answered ; 
but from cause unknown—probably on account of the con- 
fused business affairs of Cleckly—he answered in a manner 
not so clear and full as complainant had a right to expect, 
from what Cleckly before that time stated to him he would 
prove on the trial; that a judgment was rendered against 
complainant in 1858, which, on appeal to the supreme 
court, was reversed and the cause remanded to the circuit 
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court; that in the meantime Cleckly had returned to, and 
was a resident of, Macon county, and complainant had him 
subpenaed to appear as a witness, but that about two weeks 
before the trial Cleckly departed this life, so that complain- 
ant was deprived of his evidence, and judgment was again 
rendered against complainant ; that at neither of these tri- 
als did complainant know that any one eise besides Cleckly 
knew of these payments, indulgences, &c., nor had he any 
reason so to believe; that since the last trial, feeling himself 
aggrieved, and that great injustice had been done him, he 
frequently spoke of the matter among his friends and neigh- 
bors, and in this way for the first time learned that there 
was one among them who knew of the transactions between 
Lampkin and Cleckly, the indulgence granted, the consid- 
eration therefor, &c.; that on account of said indulgence, 
transactions, &c., complainant was released from all liabil- 
ity on the note, and that judgment against complainant is 
unjust and wrong.” 

Attached to the bill, as an exhibit, was an affidavit of 
W. A. Warsden, which, in substance, stated that he saw 
Cleckly pay Lampkin one hundred and ten dollars and one 
hundred and twenty-five dollars, in order to get the exten- 
sion mentioned, and that the said Cleckly and Lampkin 
made the agreement and did extend the payment of the 
note from January Ist, 1851, to January Ist, 1855. The 
affiant stated in the affidavit how he happened to be pres- 
ent, and what occurred to impress it on his mind, and that 
Cox’s knowledge that affiant knew anything of the trans- 
action was accidental, growing out of a conversation Cox 
had about the “ hardness of his case.” 

The chancellor, on motion, dismissed the bill for want of 
equity, on the ground that due diligence had not been 
shown ; citing, on this point, Lee & Norton v. Bank of Co- 
lumbus, 2 Ala. 20; Taliaferro v. Br. Bank, &c., 23 Ala. 755 ; 
French v. Garner et al., 7 Porter; Weaver v. State, 30 Ala. 
53; and secondly, because the discovery of parol cumula- 
tive testimony to a fact that was in issue in the trial at law, 
is not a sufficient ground for granting a new trial, citing 
McDougald’s Adm’r v. Dougherty, 39 Ala. 484. 
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Watts & Troy, for appellant. 
Stone, CLopron & CLANTON, contra. 


PETERS, J.—This is an application in chancery, in the 
nature of a motion for a new trial at law. The bill was 
dismissed upon demurrer for want of equity. In sucha 
case the allegations of the bill are in lieu of the facts 
stated in the affidavits in support of a motion for a new 
trial. On a motion to dismiss for want of equity, the alle- 
gations of the bill must be taken as absolutely true, unless 
they contradict each other, or are so made as to impair 
their own force. A new trial is granted for the sake of 
obtaining justice.—2 Tidd Pr. 905, marg. A new trial 
will be granted in equity in case of newly discovered evi- 
dence, for fraud, surprise or the like, where the party has 
been deprived of the means of defense by circumstances 
beyond his control.—3 Gra. & Wat. on New Trials, p. 1455; 
Doubleday v. Makeplace, 4 Blackf. 9; Floyd v. Jayne, 6 
John Ch. 479; 2 Story Eq. 173; Carrington v. Holabard, 
17 Conn. 539. 

Here the newly discovered proof shows that there was a 
contract between the creditor and the debtor without the 
consent of the surety, to extend the time of the payment of 
the note, and that the debtor had actually paid to the 
creditor one hundred and ten dollars in money on this con- 
tract, and that the time of the payment of the note was 
extended until the first of January, 1855. This note was 
due in 1851. This payment was made in extra interest. 
At the time it was made the creditor declared that he did 
not look to Cox, the security, for the payment of the note, 
but to the debtor, the principal maker of the note, alone 
for payment. This agreement undoubtedly discharged 
the surety to the note. —Cox v. Mobile & Girard Railroad 
Company, 37 Ala. 8320. The demurrer to the bill admits 
these facts to be true.—Mitf. Ch., p. 107, 108. Then the 
complainant, Cox, the appellant in this suit, was legally 
discharged from all liability on the note upon which he 
was sued at the time of the trial at law. Under such cir- 
cumstances it would be unjust to make him pay the note. 
This injustice must be committed if the judgment against 
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him is permitted to stand. This would be unconscientious 
and inequitable, unless there are other principles of equity 
which intervene to justify this inequity. 

It is a principle of equity jurisprudence, that if a party 
litigant has a sufficient defense at law, that it must be 
exerted there with proper diligence, else a court of chan- 
cery will not interpose to give relief ; for this would be to 
relieve his negligence and not his misfortune. 

Here the bill shows that the testimony set out in the 
affidavit of Warsden, which clearly establishes the above 
facts, was wholly unknown to the appellant Cox at the time 
of the trial at law, and no ordinary diligence could have 
discovered it; because it was not known by Cox to exist, 
nor did he have any reason to suspect its existence. It 
was newly discovered testimony of such a character as 
would have justified a new trial at law, had it been discov- 
ered in time to have made it the basis of an application in 
the court at law. 

Warsden’s affidavit is a part of the bill. The demurrer 
admits the facts stated in the bill. This admits the facts 
in the affidavit. If these facts are true, then it is also true 
that Cox was discharged from all liability on the note at 
the date of the trial. But his defense failed, because he 
was not able to prove it at the time of the trial. This 
does not make the affidavit merely cumulative evidence. 
Such evidence merely strengthens other evidence of a like 
kind. This may leave the question of discharge still in 
doubt, and as this doubt has been once submitted to a jury, 
and they have resolved it against the appellant, the same 
doubt will not be again submitted in a different forum for 
a second resolution, under more favorable circumstances 
than it was heard at first. This would be giving a court 
of equity the power to review the verdict of a jury, which 
is not permitted.—Simpson v. Hart, 1 John. Ch. 91. The 
jury say by this verdict that there was no discharge proven 
before them. Hence it did not exist, so far as their inquiry 
extended. Here it is admitted that the discharge did exist 
at the time of the trial at law, but the proof that estab- 
lished it was not then known to the appellant, and no 
ordinary diligence could then have discovered this proof, 
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but that it has been since discovered, and as soon as it 
was discovered, this bill was filed. This takes this case 
without the rule that a new trial will not be granted on 
merely cumulative evidence.—Dougald’s Admr. v. Dough- 
erty, 39 Ala. 409. 

This objection is rather technical at best. It has noth- 
ing of justice in it. And it is an unhappy use of a tech- 
nicality when it is resorted to in order to defeat the great 
end of all litigation—the attainment of “right and 
justice.”—Const. Ala., 1867, § 15. 

If Lampkin discharged the appellant from all liability on 
the note by the agreement to extend the time of payment 
and received the consideration, as the bill clearly shows, 
he had no right to compel the appellant to pay it. His 
right to do this was utterly gone as soon as this agreement 
was entered into and the consideration was paid.—37 Ala. 
320, supra. The railroad company stand in Lampkin’s 
shoes. He could only transfer to them the right that was 
in himself, and no more. Nemo plus juris ad alienum 
transferre potest, quam ipse habet.—Coke, Litt. 309, 5; 
2 Kent, 324, marg. 

The learned chancellor erred in dismissing the bill for 
want of equity. His decree is, therefore, reversed, and this 
cause is remanded for further proceeding in the court 
below, in conformity with this opinion. The appellee 
will pay the costs of this appeal. 











LAWSON vs. MILLER 


[DEBT ON PROMISSORY NOTE GIVEN AFTER THE WAR IN RENEWAL OF A NOTE 
GIVEN FOR LOAN OF CONFEDERATE TREASURY-NOTES IN 1862. ] 


1. Confederate treasury-notes ; note for loan of, void.—A promissory note 
given by one citizen of this State to another, during the late insur- 
rection, and payable in this State for a loan of Confederate treasury- 
notes, is illegal and void. 
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2. Same; A promissory note made in this State, since the suppression 
of the late rebellion, in renewal of such a note, is also illegal and void, 
and no action can be maintained thereon, (Ordinance 38, Convention 
1867.) 


AppEAL from Circuit Court of Hale. 

Tried before A. Bernners, Esq., an attorney of the 
court, under § 758 of the Revised Code, the presiding judge 
having been of counsel. 


The facts upon which the decision is based will be found 
in the opinion. 


G. M. Dusxty, for appellant. 

W. & J. Wess, contra.— Illegality of consideration,” 
when relied on as a defense, must be specially plead.—See 
Ist vol. of Chitty on Plead. (14th ed.) p. 515, 516 and 517, 
note h. 

But, if this special plea in this case should be held to 
have put in issue the legality of the consideration of con- 
tracts given and executed for a loan of Confederate cur- 
rency, we maintain the proposition—‘“ that a loan of Con- 
federate treasury-notes was a good and legal consideration 
to support a promise to pay,” unless it be affirmatively 
shown, that such loan was obtained for some illegal pur- 
pose, (such as to hire a substitute to go in the Confederate 
army,) made known at the time to the party making the 
loan. 

Wherever the loan was made, as in the case at bar, by 
one citizen of the State of Alabama to another citizen of 
the same State in the usual and ordinary transactions of 
business, and for no illegal object or purpose, at a time 
when there was no other currency or circulating medium 
in the State, and when, consequently, the people had to 
pay and receive payment in that currency or not at all, 
Confederate money must be held to have been, at such a 
time, and between such parties, so situated, a good and 
legal consideration for a promise to pay. 

But the appellant will urge that the Confederate govern- 
ment was illegally organized for the purpose of making 

40 
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war upon the United States, and the treasury-notes of the 
Confederate States were issued by it to enable it so to 
make its war upon the government of the United States, 
Conceding all that to be true, yet it does not follow as a 
matter of course that every citizen of this and every other 
Southern State, who, during the war, received and paid out 
Confederate money, was guilty of an illegal act. Nor does 
it follow, nor is it true, that a loan of Confederate money 
is such an iilegal consideration, as that it will not support 
the contract. 

The law does not forbid or condemn that which 1s a matter 
of necezsity. What could have been a matter of greater 
necessity, than for citizens of this State, who had no other 
currency or medium of exchange for three years, during 
that time, to receive and pay out Confederate money or 
treasury-notes? For them so to do, was a daily necessity. 
In the every day transactions of life, it was impossible, du- 
ring that time, when there was no other money in circula- 
tion, to avoid using and receiving this money. And if the 
loan is not affirmatively shown to have been made for the 
purpose of aiding the rebellion, or for some other illegal 
object, its loan could not be illegal, and if the money is 
shown to be of value, it will and must support the promise 
to pay. 

In no work on the subject of contracts, have I been able 
to find anything of this kind as one of consideration so 
illegal as to vitiate the contract based upon it.—See Ist 
vol. Parsons on Contracts, (last ed.) pp. 456, 459, and Story 
on Contracts (ed. 1814) p. 87, &c. Where is the law to be 
found which so declares it to be illegal ? 

The illegallity of the Confederate government, and its 
issue of these treasury-notes, is too remote to affect this 
contract. None of the parties to this suit are shown to 
have had any connection with that government or the issu- 
ing of these notes. The supreme court of the United 
States, in the case of Armstrong v. Toler, reported in 11th 
Wheat. Rep. p. 268, in the opinion of the court by C. J. 
Marshall, he quotes the following language used by the 
court below, and in his opinion reaffirms it to be a correct 
exposition of the law, viz; “ But if the promise be uncon- 














JUNE TERM, 1870. 619 


Lawson v. Miller. 








nected with the legal act, and is founded on a new consid- 
eration, it is not tainted by the act, although it was known 
to the party to whom the promise was made, and although 
he was the contriver and the conductor of the illegal act ;” 
and in the same case that learned judge decides—‘“#f the ille- 
gal act is not the consideration of the contract, and is entirely 
disconnected from it, the contract is valid, though the occasion 
for making the contract, arose out of the existence of the illegal 
act.’—Curtis U. S. Sup. Ct. Rep. vol. 6th, p. 588. And in 
the case of Rawdon v. Toby, as reported in 11th How. U. 
S. Sup. Ct. Rep. p. 517; in 18th vol. of Curtis’ Sup. Ct. Rep. 
p. 65, which was 1 suit brought to enforce the payment of 
notes given for the purchase of negroes imported from 
Africa into Texas in 1835. The plea offered was illegality 
of the importation of the negroes. 

On this point, Justice Grier, delivering the opinion of 
the court, uses this language, pertinent to the case at bar: 
“On the argument here it was endeavored to be supported 
on the ground that the notes were void, because the intro- 
duction of African negroes both in Cuba and Texas was 
contrary to law. But in neither point of view will these 
facts constitute a defense in the present case. If these 
notes had been given on a contract to do a thing forbidden 
by law, undoubtedly they would be void.” But the court 
adds, that the plaintiff “had no connection with the orig- 
inal illegal act of introducing the negroes contrary to law.” 
In that same case of Rawdon v. Toby, the court goes on to 
say— If the defendant should be sued for his tailor’s bill, 
and come into court with the clothes on his back, and plead 
that he was not bound to pay for them, because the im- 
porter had smuggled the cloth, he would present a case of 
equal merit and parallel with the present, but would not be 
likely to have the verdict of the jury or the judgment of 
the court in his favor.” 

The same reasoning urged by Judge Grier with so much 
force, is applicable to the case of Miller v. Lawson, now un- 
der discussion. Miller had no more connection with the 
authorities at Richmond of the Confederate government, 
or with the illegal act of issuing these treasury-notes, than 
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did the purchaser of the tailor’s suit of clothes with the 
illegal smuggling of the goods from which it was made. 

In addition to the cases cited on the point discussed 
above, I refer to Story on Conflict of Laws, (2d edition,) 
§$ 248, 249, 250; and Story on Contracts, § 227, p. 146. 

But there are some later cases than those above. I refer 
to Phillips v. Hooker, in which Judge Pearson of North 
Carolina rendered an able opinion, to be found in the num- 
ber of the American Law Register for the month of Octo- 
ber, 1868. 

In the case of Kepel’s Adm’r v. Petersburg R. R. Co., (to 
be found in the January number, 1869, of the American 
Law Review,) Judge Chase, presiding over the U.S. cir- 
cuit court, at Richmond, Va., rendered a decree for a divi- 
dend declared by the company in Confederate money. It 
was in a suit instituted by a stockholder in that road, for 
the recovery of a dividend ascertained and declared during 
the reign of the Confedrate government; declared for so 
many dollars, and founded upon the excess of the receipts 
of that road over its disbursements in Confederate money. 

The opinion of Judge Chase says: “At the time several 
of the dividends were declared, the chief currency, and 
when the others were declared, almost the entire currency 
of that part of the country in which the railroad was oper- 
ated, was in Confederate notes ; and whatever currency of 
bank notes there may have been in circulation, was of no 
greater real value. This currency may fairly be said to have 
been imposed on the country by irresistible force. There was 
no other in which the current daily transactions of business 
could be carried on, and there could be no other while the 
rebel government kept control of the rebel States. The 
necessity for using this currency was almost the same as 
the necessity to live. No protest, no resistance, could 
avail anything. At the same time this currency, though it 
depreciated rapidly, had a sort of value. Its redemption, 
though improbable, was not impossible, and until the 
downfall of the Confederacy it had a greater or less degree 
of purchasing power. 

After assigning other and additional arguments, Judge 
Chase renders a decree for the value of the dividend in the 
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present legal currency of the United States; a decree 
which had no other foundation or consideration than the 
Confederate money received by the railroad. 

In the case of Miller v. Gould, 38 Georgia Reports, 
where a contract was made between two citizens of the 
late Confederate States during the war, on the 12th day of 
July, 1862, payable three years after date, the considera- 
tion of which was Confederate treasury notes, the only 
circulating currency at that time, and which was recog- 
nized as lawful by the assumed authority which had the 
actual possession and control over the territory and people 
at the time the contract was made,—“//eld, that although 
the issuing of such notes by the assumed Confederate 
authority for the purpose of carrying on a war against the 
government of the United States, may have been illegal, 
as against that government and the citizens thereof, who, 
during the war, were under the actual protection of that 
government, outside of the lines of the assumed Confeder- 
ate authority ; yet, such a contract made between citizens 
residing within the lines of the assumed Confederate au- 
thority, in their ordinary business transactions, between 
themselyes, and having no connection with the prosecution 
of the war against the United States, 7s not an illegal con- 
sideration, as between the contracting parties themselves, they 
having made the contract under the assumed authority, 
which was then over them, (whether rightfully or wrong- 
fully assumed, is not now the question.) recognized the 
currency as legal and valid at the time the contract was 
made ; therefore, as between the contracting parties them- 
selves, the plaintiff below is entitled to recover.”—See 
Miller v. Gould, 38 Ga, 

In a recent case decided by Judge Chase, [I regret I 
have not the full facts and case before me,] the facts were 
about these: “An insurance company, doing business in 
New York, had an agency during the war in the city of 
Richmond, and the agent of the company in Richmond 
received from a citizen of Richmond, who held a life policy 
in the company, payment of the annual premiums in Con- 
federate money. The party whose life was insured died, 
and since the war the widow of the deceased brought suit 
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on the policy for the recovery of the amount stipulated to 
be paid. The suit was resisted by the company, on the 
ground that Confederate money would not support the 
promise to pay. Judge Chase gave judgment in favor of 
the holder of the policy. 

Neither the civil or criminal Jaw, statutory or common, 
forbids and pronounces illegal any act or contract which is 
a matter of necessity. In criminal jurisprudence, the law of 
self-defence, justifying even to the taking of life, is an 
illustration of this proposition. So in the case of a ship- 
wrecked mariner, cast on shore without bread to sustain 
life, would be, in any court in the world, held perfectly 
justifiable in appropriating for that purpose, to his own 
use, anything which he might seize that would afford nour- 
ishment. Necessitas excusat legem.” 

Judge Chase, in his opinion delivered in the case of The 
State of Texas v. White, Childs et al., uses an argument 
drawn from this law of necessity, to pronounce valid even 
some acts of the government of Texas, during the late 
war—“ acts necessary for peace and good order,” 

In these States during the period of the late war, when 
there was no other medium of exchange, of barter and of 
sale than the Confederate currency, it can not be held for 
one moment that every citizen of such States, who either 
received or paid out Confederate money was guilty of an 
act illegal, and to be illegal it must be pronounced illegal 
either by statute, or by the principles of common law. It 
is not, and will not be contended that there is any statute 
on this subject. Then, to make the receiving and paying 
out of these notes, and every act of such receiving, &c., to 
be illegal, the principles of common law must be so_ plain, 
and so strong, as to overcome that most potent argument 
of “necessity.” Is there any such rule at the common law? 
Judge Story, in his work on Contracts, says: ‘ A contract 
may be illegal because it contravenes the principles of 
common law, or the special requisitions of a statute; the 
former illegality exists whenever it violates public policy 
or morality.” 

The public policy of what! I answer of the State and 
government under which the parties live, and make the 
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contract. Whatever might have been the prohibition, 
arising from public policy, which, during the late war, pro- 
hibited a citizen of the State of New York, (then, and now 
under the government of the United States,) from trading 
with a citizen of the State of Alabama, in and for these 
treasury notes, or from making a contract based upon them 
as a consideration, yet the same rule of prohibition, aris- 
ing from public policy, does not apply to a contract 
between two citizens of the State of Alabama, at a time 
when that State was under the dominion and arbitrary 
power of the Confederate government. The public policy 
referred to by Judge Story must be the policy of the “lex 
loci contractus.” The public policy of Alabama, at the time 
of this loan, is illustrated by the acts of the legislature au- 
thorizing executors to receive Confederate money. 


PETERS, J.—This was an action of debt, founded on 
a promissory note, in the words and figures following, to- 
wit : 

“$447 50. Greensboro, Ala., August Ist, 1865. One 
day after date, I promise to pay W. G. Miller, or bearer, the 
sum of four hundred and forty-seven dollars and fifty cents, 
borrowed money, with interest from date. Witness my 
hand and seal. [Rev. stamps, 25 cents. ] 

“'L. Lawson.” 

The suit was instituted by Miller against Lawson, in the 
circuit court of the county of Hale, in this State, on the 
3d day of August, 1867, and was finally tried on the 30th 
day of March, 1869. The cause was submitted to a jury, 
who found for the plaintiff, Miller, and assessed his dama- 
ges at one hundred and eighty dollars and eighty-two cents. 
For this amount the court rendered a judgment, and for 
costs. T’rom this judgment Lawson appeals to this court. 

From a bill of exceptions taken at the trial, it appears 
that the note in question in this case, on which the suit 
was founded, was given in renewal of another promissory 
note, which had been made between the same parties dur- 
ing the late war of rebellion, for a loan of Confederate 
treasury-notes. It had no other consideration. It was, 
then, a transaction to give circulation to what was called 
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“Confederate money;” that is, the treasury-notes issued 
by the so-called “Confederate government of America,” for 
the purpose of supplying the means to that organization 
to pay its expenses and to carry on the war that it had 
levied against the United States. 

This case is different, in principle, from any other case 
that has yet been before this court, or, so far as I am in- 
formed, before any judicial tribunal of a more general ju- 
risdiction in the Union. This is a transaction simply to 
give circulation, as currency, to Confederate treasury-notes, 
In other cases, the transaction has grown out of a sale or 
purchase of valuable legal property, about which the par- 
ties had the fullest right to contract, and the controversy 
has been, so far as I have been able to comprehend it, one 
in reference to the medium of payment,—whether this 
should be enforced, as the parties had agreed, in Confed- 
erate treasury-notes or not. Ubpiformly, 1 believe, thus far 
the decisions have been, that, so far as the stipulation to 
pay in Confederate treasury-notes was concerned, this has 
been disregarded, and the payment has been compelled to 
be made in the legal currency of the nation. The princi- 
ple that underlies these decisions must be, that the agree- 
ment to pay in Confederate treasury- notes was wholly void, 
and therefore might be disregarded. Otherwise, the party 
who made such a promise undoubtedly had the right to 
stand upon it, and pay only as he had agreed to pay. It 
is the essence of a contract, that a party can only be re- 
quired to perform what he agreed to do—neither more nor 
less. And as the promissor received a benefit, which he 
might lawfully receive, he ought, in good conscience and 
law, to be compelled to pay the reasonable value of the 
benefit thus obtained, if he held on to it or enjoyed it.— 
Hale v. Houston, Sims & Co., January term, 1870; Aitchell, 
Adm’r, v. Jackson, January term, 1870 ; Thorington v. Smith, 
8 Wall. 1; Hitchcock v. Lukens, 8 Por. 333; Cobb v. Cow- 
dery, 40 Vt.; Gelpecke v. City of Dubuque, 1 Wall. 175, 206, 
at bottom. 

The Confederate government, so-called, was an illegal 
and insurrectionary affair. Its design was treasonable 
against the United States, It levied open war against 

















JUNE TERM, 1870. 625 


Lawson v. Miller. 








them. The currency called Confederate treasury-notes 
were bills of credit made, issued and circulated to aid and 
maintain this illegal organization. They were issued for 
an illegal purpose by an illegal authority, and to support 
and strengthen, and carry on war levied by citizens of the 
United States against the government of the United States. 
This war was actually levied and being vigorously prose- 
cuted when these treasury-notes were made and issued, and 
they were so made and issued and put in circulation to 
furnish the means to wage this war. Their issuance and 
circulation for this purpose was against the public policy 
of the nation. They were issued for warlike purposes, in 
aid of a treasonable war against the Union. They were 
therefore contraband, illegal and utterly void, from the be- 
ginning. And all who contributed to circulate them and 
give them currency as money, but contributed to repeat 
their issuance, and to participate in giving aid and success 
to an illegal act. The citizen was bound to know that the 
the authority that issued these notes was illegal and trait- 
orous, and that they were issued and circulated to give aid 
and comfort to this illegal authority. Being illegal and 
traitorous in their origin and design, they could not be the 
basis of a lawful contract. Te affirm such contracts would 
be to validify and carry out so much of the purposes and 
policy of the late Confederate rebellion, as they constituted 
a part of it. It would pro tanto have the effect to enforce 
the orders of Gen. Van Dorn and Gen. Bates, issued in the 
time of the late rebellion, for the same end. During the 
late war their issuance was to aid the war, which was an 
act of treason; and knowingly to circulate them was a 
participation in that act. Such paper can not be regarded 
as legal money, nor the foundation of a legal and valid 
contract. And the renewal of the note did not take away 
the illegality of the original transaction.—(Chase, C. J., in 
Shortridge v. Macon, 16th June, 1867; Paschal’s Ann. 
Const. United States, p. 211, note 215; 2 Burr’s Trial, pp. 
439, 401, 405, et passim ; United States v. Fries, Whar. St. 
Tr. 458; Bollman’s Case, 4 Cr. 75; 1 Burr’s Trial, 16; 
United States v. Greiner, 24 Law. Rep. 92; United States v. 
Pryor, 3 W. C. C. 234; United States v. Hodges, 2 Wh. Cr. 
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Cas, 477; United States v. Michell, 2 Dall. 348; United 
States v. Hanway, 2 Wall. Jv., C. C. 140; 1 Kent, 137 to 
143, and cases cited ; Armstrong v. Toler, 11 Wheat. 258; 
Ocean Ins. Co. v. Polleys,13 Pet. 157 ; Kennett v. Chambers, 
14 How. 39; Davidson v. Lanier, 4 Wall. 447; Brown v. 
Tarkington, 3 Wall. 377; Nordlinger v. Vaiden, 2 Am. L, 
Rep. 188; Bk. of Tennessee v, Union Bk., 2 Am. L. Rep. 
346; Hx parte Milner, 16 Am. L. Rep. 371; Avera v. Rob- 
ertson, 6 Am. L. Reg. 291, notes; The Peterhof’, 5 Wall. 
28. 

Besides, this is a contract that most clearly comes within 
the effect of ordinance No. 38 of the convention of 1867, 
(Pamph. Acts 1868, p. i85, Ordn. 38, § 2.) In a case re- 
cently adjudicated in the highest court of the nation, the 
chief-justice declares ; “ But it must be remembered that 
the whole condition of things in the insurgent States was 
matter of fact rather than matter of law.”’—(8 Wall. 13.) 
Then the State, upon its restoration to power, might in its 
sovereign authority declare what such a state of facts, as 
is shown in this transaction, should amount to, in its courts. 
Here the transaction was begun within this State by citi- 
zeus of this State, to be finished within this State. In such 
a case it has been well said by a recent able writer, on such 
subjects, that ‘“ each State has, then, by the present weight 
of authority, the right to determine, for its own citizens and 
in its own courts, what it will, in respect to a contract which 
is either made within its sovereignty, or to be performed 
there.”—3 Par. Contr. p. 439, and note w, 5th ed., 1866. 
This is simply what has been done by the ordinance above 
referred to. And it is, so far as it is constitutional, the 
law of the State.— Fletcher v. Peck, 6 Cr. 87; Mobile & 
Ohio R. R. Co. v. The State, 29 Ala. 573. 

The contract sued on in this case was then wholly void. 
The charges asked in the court below, were in conform- 
ity with the principles herein laid down, and it was error 
to refuse them. 

The judgment of the circuit court is reversed, and the 
cause is remanded for a new trial. 
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PRICE WILLIAMS AND SONS vs. McCONNICO er 
AL., GUARDIANS. 


[JUDGMENT AGAINST GARNISHEE. ] 


1. Error, what can not be raised for first time in this court.—The citation 
to the garnishee in an attachment suit, varied erroneously from the 
attachment end judgment, in describing the plaintiffs as guardians of 
two persons instead of one of them only,—WHeld, the error, if one, is 
amendable, and can not be raised for the first time in this court, the 
parties having failed to do so in the lower court. 

2. Commission merchant; when liable for interest on balance remaining in 
his hands.—A commission merchant is liable for interest on a balance 
in his hands in favor of his principal, in the absence of proof of some 
contract or usage of trade to the contrary. 


Appeal from the Circuit Court of Coneeuh. 
The record does not give the name of the presiding judge. 


The appellants, who were garnishees on an attachment 
suit instituted by the appellees, assign errors upon the 
record in this case, there being no bill of exceptions. The 
notice of garnishment served on them described the plain- 
tiff in the attachment suit, as guardiaus of two persons, 
and the judgment is in favor of them as guardians of one 
of them only. The judgment entry against the garnishees, 
recites, that by the answer of garnishees, there was due the 
defendant in attachment, the sum of $692 08 on loth 
January, 1867, together with the further sum of $148 79, 
interest up to date, for which amount judgment was 
rendered. 

The errors assigned are, 1st, that “the process of gar- 
nishment was issued in favor of appellees in a different 
capacity from that in which judgment was rendered in 
their favor—the appellees being described as guardians of 
Sallie and Bettie Stallworth, and the judgment is in their 
favor as guardian of Bettie only.” 2d. “That appellants 
were commission merchants, and as such merely deposit- 

















628 FORTY-FOURTH ALABAMA. 


Price Williams & Sons v. McConnico et al., Guardians, 








aries, and not liable for interest without default made, on 
demand of one authorized to receive payment.” 


Martin & Sayre, for appellants. 
S. J. Cummina, contra. 


[The briefs in this case did not come into Reporter's 
hands. | 


B. F. SAFFOLD, J.—If the citation to the garnishee, 
(Revised Code, § 5944), ought to contain an accurate 
description of the capacity in which the plaintiff sues, the 
error objected to is amendable, the record being right in 
every other part, and can not be presented for the first 
time in this court, after appearance in the court below.— 
Rev. Code, $$ 2809, 2810, 2811; Moore d&: Lyons v. Stainton, 
22 Ala. 831; Daniel v. Hopper, 6 Ala. 296; Smith v. Chap- 
man 6 Porter, 365. 

Without proof of some contract or usage of trade, that 
commission merchants are merely depositaries, and not 
liable for interest until demand made and default, the 
court can not know that a commission merchant is not 
chargeable with interest on a balance in his hands in favor 
of the principal. 

The judgment is affirmed. 


Note sy THE Reporrer.—Afterwards the appellants 
applied for a rehearing, to which the following response 
was made— 


B. F. SAFFOLD, J.—The appellants failed to show 
any special reason in the circuit court why they should 
not be charged with interest. ‘ihis court is not authorized 
to reverse or correct the judgment, on an assumption 
that a commission merchant is not liable to his principal 
for interest on a balance in his hands. He may or may 
not be, but that he is not, cannot be shown for the first 
time on appeal. 

The application is denied. 
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JAMES et a. vs. JOHNSON, Apw’r. 


[acTION BY ADMINISTRATOR TO RECOVER MONEY OF DECEDENT’S ESTATE 
LOANED BY HIM WITHOUT AN ORDER OF COURT. ] 


1. Administrator, loan of money by; when a devastavit.—No law of this 
State forbids, in terms, an administrator to lend the money of an estate 
which he represents. In so doing, he may or may not be guilty of a 
devastavit, according to circumstances, 

2. Administrator, cortracts made with ; in what capacity may.sue on.—An 
administrator may sue in his representative capacity, upon a contract 
made with him in that character, or he may sue in his individual right. 

3. Abstract charge; when not ground for reversal.—An abstract charge, 
shown by the record not to have prejudiced the appellant, is no ground 
for the reversal of a judgment. 


AppEAL from the Cireuit Court of Bibb. 
Tried before Hon. B. L. WHELAN. 


The facts are sufficiently stated in the opinion. 


Joun T. Heriin, for appellant.—The appellants insist 
that the court erred in the charge given, and in the three 
charges refused, all of which involve in substance the same 
principle. ‘The grouad on which error is complained of in 
these charges, is this—-an administrator is not authorized 
to loan out money which is assets of the estate he repre- 
sents, without an order of court liceasing such loan ; if the 
administrator loans money without such order, the loan is 
a conversion of the money to his own use, for which the 
administrator is responsible to the estate, but can not sue 
on such unauthorized contract in his representative charac- 
ter, and expose the estate to costs in suits on contracts he 
has no power to make. If the administrator can recover on 
such loan, it must be in his individual and not in his repre- 
sentative capacity.— Reynolds v. Tomplies, 17 Ala. 109. 

An administrator can not do a wrongful act, and thereby 
acquire a right of action that will subject the estate he 
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represents to the hazard of costs or damages.—Gilmer v, 
Weir, 8 Ala. 72. 

An administrator can not convert the property of the 
estate, and by the conversion acquire a right of action in 
his representative capacity, any more than by the sale of 
property at private sale, he could recover in his represen- 
tative capacity. The reason of the rule is the same in 
each case; the loan of money without an order is a con- 
version which is prohibited by law ; the sale made private- 
ly is a conversion and prohibited ; hence, the administrator 
can not sue as such, because, in each case, he transcended 
his powers and acted individually, and can only recover in- 
dividually, if at all—Fambro v. Gantt, 12 Ala. 298. 


J. H. Carman and Watts & Troy, contra.—The plaintiff 
was authorized to recover the money loaned, whether 
loaned with, or without an order of court. 

The rule in Pertole v. Sheet, 5 Porter, which has been 
followed by several later cases, only applies to actual con- 
versiun of the personal property of the estate. It is 
respectfully submitted that the reasoning of all these cases 
is erroneous. Suppose the administrator does an illegal 
thing in reference to the property of the estate ; sells with- 
out an order of court. The title of the property thus sold 
does not pass out of the estate. This illegal act of the 
person, who may be administrator, can not be said to be 
done in his representative capacity. In his representative 
capacity he can not do what the law forbids. As an tndi- 
vidual he may be estopped by being in pari delicto with the 
defendant; but how can it be legally or logically said that 
he, in his representative capacity, is in pari delicto. How 
can it be legally, and logically said, that the estate he rep- 
resents is in delicto? He being the legal representative of 
the estate, ought to have the power to recover the assets of 
the estate. 

The cases of Pertole v. Sheet, supra; Smith's Adm’r v, 
Snodgrass, 17 Ala.; Lay’s Adm’r v. Lawson, 24 Ala.; Fam- 
bro v. Gantt, were cases where the administrator-in-chief 
had sold or loaned property, such as negroes, &c., belong- 
ing to the estate. It was held that the title to this prop- 
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erty, thus illegally sold or loaned, had never passed out of 
the estate; that the administrator-in-chief could not re- 
cover; but that the administrator de bonis non could recover! 
Why? Because the property thus sold or loaned, illegally, 
was unadministered—remaining in specie—and, therefore, 
the administrator de bonis non, had the right to recover it. 
But money has no ear marks. It is not the identical 
money loaned, which is here sought to be recovered ; and 
an administrator de bonis non could not recover the iden- 
tical money loaned by the administrator-in-chief. He 
would only recover for so much money illegally loaned by 
his predecessor. Now, the administrator de bonis non, if 
he were to sue, must sue on the alleged illegal contract of 
his predecessor. And, if the administrator-in-chief would 
be estopped from a recovery on such illegal contract, the 
administrator de bonis non must likewise be estopped; for 
he would sue on such illegal contract. If the thing ille- 
gally loaned was a horse, or a slave, which remained in spe- 
cie, he might recover it as assets of the estate, remaining 
unadministered by his predecessor. But how can it be said 
that the money thus loaned remains, unadministered, in 
speci2? But the defendants were estopped from denying 
the right of the plaintiff to recover; they made the con- 
tract with him as administrator, and can not allege the ille- 
gality.--See Grigsby, Ex’r, v. Nance, 3 Ala. 347; Harbin v. 
Tevi, 6 Ala, 399. 

The case of Tomphies v. Reynolds, 17 Ala., shows that the 
defendants are bound to pay the money, either to the plain- 
tiff, as an individual, or as an administrator of the estate. 

They are estopped from denying his right to recover as 
administrator.—See Grigsby v. Nance; and Harbin v. Levi, 
6 Ala., supra. 


B. F. SAFFOLD, J.—The appellee, in his representa- 
tive capacity as administrator of the estate of Elizabeth 
Johnson, sued the appellants, as partners, on a promissory 
note, made by them in his favor as such administrator. 
The complaint contained. also, a count for money loaned, 
and one on an account stated. Issue was joined on the 
pleas of non assumpsit, payment and set off. The note was 
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excluded as evidence for not being sufficiently stamped, but 
the evidence sustained the complaint that the money had 
been borrowed by the defendants of the plaintiff, and that 
it was assets of the estate of the intestate. There was no 
evidence to sustain the pleas, except of a partial payment, 
which was allowed. Judgment was rendered for the plain- 
tiff. The appellant assigns as error—lst. A charge of the 
court that the loan of the money, without an order of the 
proper court authorizing him to do so, would not prevent 
the administrator from recovering, and the refusal to give 
charges asked by the defendants asserting the contrary 
proposition. There is no evidence in the record touching 
the question whether the loan was made under an order of 
court or not. 

No law of this State forbids, in terms, an administrator 
to lend the money of the estate. His simple and ordinary 
duties are to collect the assets, pay the debts, and make 
distribution. Until prohibited by statute, he might sell or 
otherwise dispose of the personal property. A loan of 
money is not a sale of property, and it is questionable 
whether an order of the probate court would afford him 
any protection in the absence of statute authority confer- 
ring such jurisdiction. In making a loan the administra- 
tor may, or may not, commit a devastavit. If there was no 
necessity for such a disposition of the money, and it was 
needed for other legitimate purposes, he would certainly 
be guilty of waste, and liable to the creditors and distrib- 
utees of the estate. But the law some times places him in 
positions, as in case of an estate kept together for a term 
of years, where it becomes his duty to make some profita- 
ble disposition of money accumulated. In such cases he 
is a quasi trustee or guardian, with the rights and liabili- 
ties of those fiduciaries. 

In Harbin v. Levi, 6 Ala. 399, it was held that when a 
contract is made with an administrator, with reference to 
the personal assets of his intestate, he is not compelled to 
sue as administrator for its breach, although he may do so 
if he will. As the person contracting with him has dealt 
with him in his representative character, there is no 
reason why it should be alleged in the pleadings ; aud, if 
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alleged, it will be considered as mere descriptio persone.— 
See, also, 1 Chit. Pl. p. 20. 

It was not necessary for the administrator to allege or 
prove that he loaned the money under an order of court ; 
therefore, as there was no evidence on the subject, the 
charges asked were abstract, and properly refused. The 
abstract charge of the court is no ground for a reversal of 
the judgment, because the record shows that the appel- 
lants were not thereby prejudiced.—Sheph. Dig., Charge 
of Court, Abstract, p. 458, § 7. 

The judgment is affirmed. 





STIKES, Apm’r, vs. SWANSON Et AL. 


[APPEAL FROM ORDER OF DISTRIBUTION OF DECEDENT’S ESTATE—SLAVE 
MARRIAGES. | 


1. Slaves, marriages between, during slavery; legal effect of.—The mar- 
riages of slaves and of freedmen of color with slave women during the 
existence of slavery in this State, were not illicit connections, but were 
legal quasi marriages, such as the laws allowed and the church ap- 
proved. 

2. Same; children of, not bastards.—The children of such marriages 
were not bastards at common law, and there is no law of this State 
which made them bastards, Upon the emancipation of the children of 
such murriages, by the results of the late war, and the elevation of 
these persons to citizenship of this State, their heritable blood was 
restored, the impediment of slavery which obstructed it before, being 
thus removed. 

3. Same; when such children are entitled to inherit the estate of freedman 
who died in 1860.—Such children are entitled to inherit the estate of 
their father, who died a freedman in this State in the year 1860, when 
his estate remained in the hands of his administrator up to the date of 
their emancipation, and was then unclaimed by the State. 


APPEAL from the Probate Court of Mobile. 
Tried before Hon. G. Horron. 


This is an appeal from a decree of the probate court of 
41 
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Mobile county, distributing the estate of Cassius Swanson, 
deceased, who was a freedman of color. 

The facts, upon which the court below acted, were agreed 
upon by the parties litigant. They were briefly these: 
Cassius Swanson was originally a slave in the State of 
Florida ; he was there emancipated and set free, under the 
laws of that State, and removed to the city of Mobile in 
this State, shortly after his emancipation in Florida, and 
settled at Mobile as a resident inhabitant of this State. 
After settling there, he died intestate in Mobile county, in 
this State, leaving considerable estate, consisting of slaves 
and other property, which seems to have been altogether 
personal property. Upon Swanson’s death, Augustus 
Stikes became the administrator of his estate in said 
county of Mobile. Swanson died some time in 1860, and 
letters of administration on his estate were granted to 
Stikes on the 13th day of August, 1860. On the 10th day 
of December, 1868, Stikes made final settlement of his 
administration of Swanson’s estate, when it was found 
that there remained in his hands, unexpended, the sum of 
$556 18 for distribution amongst those persons entitled to 
the same. This fund was claimed by Martin, Abraham, 
and William, who were the sons of Cassius Swanson, 
deceased ; but they were children by two mothers ; Martin 
by one mother, and Abraham and William by another. 
These muthers were both slave women at the birth of these 
children ; the mother of Martin remained a slave till her 
death, which occurred before 1859. After the death of 
Martin’s mother, who died a slave, Cassius married a 
second wife, who was also a slave, and by her he had the 
children Abraham and William. Martin, Abraham and 
William were all born slaves, but became free by the result 
of the late war. The mother of Abraham and William 
was also made free in the same way ; it does not appear 
whether this latter woman is yet living or not. Cassius 
Swanson always acknowledged and recognized the mothers 
of his children aforesaid, as his wives, so long as he and 
they lived. He did not marry the second wife until after 
the first wife was dead; and he was a slave himself when 
he was married to each. He treated and acknowledged 

















JUNE TERM, 1870. 635 


Stikes, Adm’r, v. Swanson et al. 





—_— 





both these women as his wives while he lived. It does not 
appear that the second wife of said Cassius Swanson had 
any notice of the proceedings in the court below, or that she 
was in any manner made a purty to the same. 

Upon this State of facts the honorable judge of probate 
of Mobile county, decreed an equal distribution of the 
funds in the hands of the administrator, Stikes, to the 
three sons of Cassius Swanson, deceased, to-wit: the said 
Martin, the said Abraham, and the said William, in share 
and share alike, and decreed the same to be paid over to 
each of them accordingly, by said administrator. 

From this decree the administrator appeals to this 
court, and assigns the action of the court below for error. 


Boytes & OveRALL, for appellant. 
B. LaBuzan, contra. 


PETERS, J., (after stating the facts above).—The cohab- 
itation of Cassius Swanson with each of his two wives, was 
undoubtedly a guast marriage. He did all that he could 
do to make it legal. The impediment which prevented its 
legality was the slavery of the parties. This was an impe- 
diment not known at common law, and could not exist at 
common law, because it was not permitted by that code of 
jurisprudence. The cohabitation was not adulterous; it 
was permitted, if not encouraged by the laws of all the 
States where such connections existed. It was then cer- 
tainly a legal quasi marriage. The parties had done all 
Within their power to make these marriages complete and 
legal. Slavery out of the way, they would have been legal 
at common law. Certainly the parties intended to marry, 
and did all that they were able to do to carry this intention 
into effect; they were then legal slave marriages.—Cobb 
on Slavery, p. 231, § 453; The State v. Samuel, 2 Dev. & 
Batt. 17/ ; The State v. Ben, 1 Hawks, 434; Chamberlain 
v. Harvey, Ld. Raym. 146, S. C., Carth. 397; Smith 
Gould, Ld. Raym. 1274; Forbes v. Cochrane, 2 Barn. & Cx 
448 ; 2 Kent 86, 87, and notes; 2 Ib. 246, 247, et seq.; 
1 Bla. Com. 423; 1 Bish. M. & Div. p. 2, et seq.; 6 Bac. 
Abr. Bouv., p. 454; 2 Pars. on Contr., p. 60 et seq. 
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Marriage is undoubtedly a natural right, and slavery did 
not deprive the man in this condition of all his natural 
rights. Sofar as was consistent with his status, these were 
allowed. In the distribution of slaves by administrators, 
the marital rights of the slave, as far as possible, were 
respected. They were usually allotted by families. They 
were usually sold when this could be done, in the same 
manner. The slave wight to a certain extent defend him- 
self. These were not mere regulations of humanity ; they 
were permitted in some instances to be enforced as law. 
Infidelity between the married parties was regarded by the 
master as a moral offense, punishable with stripes, and by 
the church as an infraction of the creed.—Dave v. The 
State, 22 Ala. 23; The State v. Will, 1 Dev. & Batt. 171; 
The State v. Cesar, 9 Ired. 391; 2 Pars. Contr., p. 74, § 4; 
Ruthf. Inst., p. 162; Shelf Mar. & Div., p. 1, et seq ; Wall 
v. Williamson, 8 Ala. 48; Wall v. Williams, use, ce., 
11 Ala. 826; Linds v. Belisario, 1 Hag. Com. 214; 4 Eng. 
Ke. 367, 374. 

I refer to these authorities to show that the marriages 
of Cassius Swanson as above stated, were marriages good 
at common law; that they were legal natural marriages, 
jure divino. They were not then mere adulteries or forni- 
cations, nor were the cohabitations for any illegal or im- 
proper purpose. Then the offspring of such marriages 
could not be bastards at common law. They had, in their 
condition, a legal mother, and they had a Jegal father, 
united in such marriage as the law allowed them to con- 
tract, which were not unfrequently blessed with the sanc- 
tion and prayers of the church. They were then undoubt- 
edly legal quasi marriages. The unhappy condition of the 
parties only intervened to prevent these marriages from 
being perfect in the highest legal sense. The children, 
then, were not bastards, unless the law makes them bas- 
tards; they were not bora of an illicit connection ; they 
were not begotten and born out of lawful wedlock. Then, 
they were not bastards.—2 Kent, 208, 210; 2 Bac. Abr. 
Bouv., p. 77. They were undoubtedly born within mar- 
riages which were legitimate. All children born within 
such marriages are legitimate. This brings them within 
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the description of the statute, and the equity of the statute ; 
and also within the policy of the law of the State.—Rev. 
Code, § 1888. 

The former decisions in this State upon the question of 
slave marriages were made in the interest of slavery. 
This interest is now overturned, and these cases deserve 
but little weight.—Smith v. The State, 9 Ala. 990; Malinda 
ad Sarah v. Gardner, 24 Ala. 719. 

Emancipation has restored the former slave to his nat- 
ural rights. The reason of the old cases is overturned, 
and the constructions upen which they rested fail to do 
justice to the citizen. This of itself is a sufficient reason 
to abandon them. Justice is the law of laws, and these 
decisions now militate against justice; they are abrogated. 
Jus est norma recti ; et quicquid est contra normam recti est 
injuria.—3 Bulstr. 313; Const. of Ala. 187, Art. 1, § 15. 
The unfortunate claimants of the proceeds of their father’s 
toil, should not be made to suffer for a wrong committed, 
against their mothers, their father and themselves. This 
would be adding wrong to wrong, without any necessity to 
vindicate it, except, perhaps, an old prejudice, the basis of 
which is now swept away forever.—Cons. U. S., Amendm, 
13, 14; Acts of Cong., April 9, 1866; Civil Rights Bill ; 
Stat. at Large, 1865, 1866, ch. 31, p. 271. 

Then, the appellees are not bastards, and emancipation 
has restored their heritable blood.—Gerod v. Lewis, 
6 Mart. (La.) 559. They are the children of a freedman 
themselves restored to liberty, and as such entitled to 
inherit his estate.—Rev. Code, §$ 1888, 1897, 1894; Ordn. 
Conv, 1867, No. 23; Pamph. Acts 1868, p. 175. They are 
of the whole blood of the father, and the estate comes 
through him, and each is entitled to a full share of his 
estate.—Rev. Code, § 1892; Johnson v. Copelana’s Adm’r, 
35 Ala. 521. 

The judgment of the court below is affirmed. The 
appellant will pay the cost in this court and in the court 
below, to be repaid him out of the estate of said Cassius 
Swanson in his hands to be administered, 
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BUCKALEW vs. SMITH er at. 


[MOTION BY SURETY, IN CIROUIT COURT, TO ENTER SATISFACTION OF JUDGMENT, 
BECAUSE CREDITOR FAILED TO COLLECT MONEY OUT OF PRINCIPAL DEBTOR 
WHILE HE WAS SOLVENT. } 


1. Judgment, entry of satisfaction of ; what not sufficient to authorize as to 
surety.—It is no defense for a surety that his judgment creditor merely 
neglects or refuses to collect his judgment from the principal, though 
the principal should become insolvent. Although the judgment cred- 
itor stipulates with the principal debtor for delay, so long as the agree- 
ment is merely voluntary, and not founded on a valuable consideration, 
the surety is not discharged. 


AppesL from Circuit Court of Randolph. 
Tried before Hon. Jonn HENDERSON. 


The facts are sufficiently stated in the opinion. 


C. D. Hupson, for appellant, 
JAMES AIKEN, contra. 


B. F. SAFFOLD, J. —This was a motion by the appel- 
lees, to enter satisfaction of a judgment recovered against 
them and others at the spring term, 1861, of the circuit 
court, and affirmed at the June term, 1861, of the supreme 
court. 

The ground of the motion was, that the applicants were 
merely the sureties of S. W. Herren, and they notified the 
plaintiff to make the money out of the property of Herren 
when he might have done it, but he neglected and refused 
to do so until Herren became insolvent. An issue of fact 
was made up between the parties and submitted to a jury. 
On their verdict, the court entered satisfaction of the judg- 
ment, and rendered a judgment for costs against the plain- 
tiff. 

A consideration of the assignment of error respecting 
the jurisdiction of the court will be decisiye of the case, 
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The court was asked to enter satisfaction of the judgment, 
because the plaintiff, after being notified by the sureties to 
enforce it by execution, neglected and refuse to do so, 
The creditor who has obtained his judgment, is not bound 
to active diligence so as to enable him to hold the surety 
liable. He may delay as long as he pleases. Although he 
stipulates with the principal debtor for delay, if the agree- 
ment be merely voluntary, the surety is not discharged. 
No agreement will have the effect to exonerate the surety, 
which is not founded on a valuable consideration, and does 
not disable the creditor from proceeding to collect his de- 
mand.—State Bank v. Godden & Lowry, 15 Ala. 616; Cal- 
ler v. Vivian, 8 Ala. 303; Agee v. Steele, 8 Ala. 948; Sawyer 
v. Bradford, 6 Ala. 572. 

The judgment is reversed. As no cause of action is pre- 
sented, the cause is not remanded, 





GUNTER vs. DALE COUNTY. 


[SUIT AGAINST COUNTY, UNDER ‘‘ACT TO SUPPRESS MURDER, LYNCHING, AND 
ASSAULTS AND BATTERIES,” APPROVED DECEMBER 28, 1868. ] 


1. ‘‘Act to suppress murder, lynching, and assaults and batteries,” approved 
December 28th, 1868; construction of ; what not necessary to allege in 
complaint framed under.—It is not necessary, in a complaint framed 
under the ‘‘Act to suppress murder, lynching, and assaults and batter- 
ies,” approved December 2th, 1868, to allege therein that ‘‘the murder 
or assassination was on account of past or present party affiliation, or 
political opinion.” A count which conforms to the requirements of the 
second section of the act is sufficient without such allegation. 

2. Same ; constitutionality of.—Said act is a valid law of this State. It is 
not obnoxious to the second section of article 5, of the constitution of 
Alabama ; it is upon but one subject matter, though it deals with sev- 
eral branches thereof. 


APPEAL from Circuit Court of Dale. 
Tried before Hon, J. McCaLes WIzey. 
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The facts are fully set out in the opinion. é 





W. C. Oates, for appellant.—The language of the sec- 
tion is, “whenever in any county of this State, any person 
shall be assassinated or murdered by any outlaw, or per- 
son, or persons in disguise, or mob, &c., * * * the 
widow or husband of such person, so murdered or assassi- 
nated, &c., * * * shall be entitled to recover of the 
county, in which such murder or assassination occurred, 
the sum of five thousand dollars, &c., * * * for such 
murder or assassination, &c.” * * * If the construc- 
tion of the court below be correct, the words, “any outlaw, 
or person, or persons in disguise, or mob,” quoted above, 
are supererogatory and useless, and have no field to operate 
on. The words in the statute, following those above quo- 
ted, “or for past or present party affiliation, or political opin- 
ion,” do not qualify and limit those used in the preceding 
part of said section, because the words “or for” disconnect 
the latter part of the section, and is complete within itself, 
showing that the intention of the legislature was, under 
the first clause of the section, to make the county liable 
whenever any person is murdered or assassinated within it 
by a mob, by a person or persons in disguise, or by any 
outlaw, without regard to the cause of the killing, and 
without regard to the motive which actuated the slayer in 
the performance of the bloody deed. And that the latter 
clause, to-wit, “or for past or present party affiliation, or 
political opinicn,” was intended to fix the liability of the 
county to pay the penalty whenever a person is murdered 
or assassinated within it, by any person whomsoever, whether 
disguised or not, an outlaw or a gentleman of former good 
character, if the murder or assassination be committed on 
account of party afjiliation, or political opinion of the person 
slain. This is the only construction of which the statute 
is susceptible, to give operation and effect to each part 
of it. 

2. There can be no doubt of the power of the legisla- 
ture to enact the law. The legislative power of the State 
is restricted alone by the State and federal constitutions. 
Dorman v. The State, 34 Ala. 216, and authorities there 
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collected and cited in the opinion of the court ; Cooley on 
Constitutional Limitations, § 7, e¢ seq. 

The law was passed to prevent the commission of crime, 
by making the officers and people of the county vigilant 
in arresting and bringing to justice the greatest malefac- 
tors; thus, being a law to promote the peace and tran- 
quillity of the public, it should be faithfully and fully en- 
forced. 

This law is not without precedent, as a similar law existed 
in England for ages, the beneficial effects of which have 
frequently been alluded to in terms of high commenda- 
tion.—Hale’s Pleas of the Crown, volume 1, chap. 35, and 
Hume’s History of England. 

The appellee raises a question as to the constitutionality 
of the act, under which the suit was brought in the court 
below. Tuskaloosa Bridge Company v. Olmstead, 41 Ala., 
and Lupsley v. Weaver, 43 Ala., when carefully examined, I 
think, fully settle the question in favor of the constitution- 
ality of the law. 

The word “outlaw,” used in the statute, has a technical 
meaning, but the legislature could not have used it in that 
sense, as “outlawry” is unknown in American jurispru- 
dence. Outlawry is “putting a man out of the protection 
of the law, so that he is incapable to bring an action for 
redress of injuries, &c.”—3 Blackstone, 234. Every one 
in Alabama, or within the American Union, is entitled to 
the protection of the law, for his life, liberty, and prop- 
erty.—See the constitutions, State and Federal. 


W. D. Woop, and J. M. CarMicHakt, contva.—1. The act 
of the legislature, which, it is claimed by appellant, confers 
a right of action in a case like this, it seems, is unconstitu- 
tional—Ist. Because the subject matter of the act is not 
clearly expressed in its title; and 2d, because it contains 
more than one subject.—Sec. 2, art. 4, of the Constitution 
of the State. It is also unconstitutional, because contrary 
to natural right, and the institutions and public policy of 
the State. 

2. The manifest object of the legislature in passing 
this act, was to protect the citizens of Alabama in their 
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party affiliations, and in the free exercise of their political 
opinions, and it is necessary, in an action founded upon 
said act, to aver that the person was murdered or assassi- 
nated on account of past or present party affiliation, or 
political opinion. The complaint of the plaintiff fails to 
make such averment. For this reason, as well as because 
said act of the legislature is unconstitutional, the demur- 
rer to the declaration interposed iu the court below was 
rightfuily sustained. 


PETERS, J.—This is an action founded upon a statute 
of the general assembly of this State, entitled “An act to 
suppress murder, lynching, and assaults and batteries,” ap- 
proved December 28th, 1868. 

The first section of this act is in the following words: 
“That whenever in any county of this State, any person 
shall be assassinated or murdered by any outlaw, or per- 
son or persons in disguise, or mob, or for past or present 
party affiliation or political opinion, the widow or hus- 
band of such person so murdered or assassinated, the next 
of kin of such person, shall be entitled to recover of the 
county in which such murder or assassination occurred, 
the sum of five thousand dollars as damages for such mur- 
der or assassination, to be distributed among them accord- 
ing to the laws of Alabama, regulating the distribution of 
the estates of intestate decedents.”—Pamph. Acts, 1868, p. 
452. 

Under authority of this act the appellant, Mrs. Gunter, 
brought suit against the county of Dale on the 28th day 
of February, 1870. The complaint contained five counts. 
The first count is copied in the following words, to-wit: 

“ The plaintiff claims of the defendant five thousand dol- 
lars, for that because on or about the 27th day of June, 
1869, one William F. Gunter, who at that time was the 
husband of plaintiff, and whose widow plaintiff now is, was 
murdered and assassinated in said county of Dale by one 
Turner Riley, who was then and there an outlaw, and the 
said assassination and murder was done moe than six 
months before the commencement of this suit, to-wit, on or 
about the 27th day of June, 1869.” 
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The other counts in the complaint were similar to this, 
except in the description of the person who did the killing, 
or in the manner of the killing, so as to conform to the 
precise language of the statute in these particulars. 

There was a demurrer to the whole complaint. The 
grounds of the demurrer were as follows—1st. The com- 
plaint fails to show a meritorious or any cause of action ; 
2nd. The complaint fails to aver that the alleged mur- 
der or assassination was on account of past or present 
party affiliation or political opinion ; 8d. The complaint 
fails to state that W. ‘T. Gunter, the alleged husband of 
the plaintiff, was murdered or assassinated on account of 
past or present party affiliation or political opinion. 

Upon the hearing of the demurrer, the same was sus- 
tained by the court. Whereupon the plaintiff took a non- 
suit, and appealed to this court. And here the sustaining 
of the demurrer in the court below is assigned for error. 
Rev. Code, § 2759. 

The second section of the act above quoted directs the 
manner of proceeding to recover the damages given in the 
first section of the same act. It is in these words: 

“That said damages allowed in section one of this act 
shall be recoverable in the following manner: The claim- 
ant shall, after the expiration of six months from the mur- 
der or assassination aforesaid, bring an action in the cir- 
cuit court of the proper county, by summons and complaint 
against the county, alleging the murder or assassination of 
such person in said county by an oullaw, or person or persons 
in disguise, riot or mob, and that it was done at least six months 
before the commencement of the suit. The subsequent pro- 
ceedings shall be according to the laws of the State and 
the rules of practice in suits between individuals.” —Pamph. 
Acts 1868, p. 452. 

A very slight examination of this section of the act in 
question will show that the complaint is framed in strict 
conformity to its requirements. This is enough to make 
the complaint sufficient.—Rev. Code, § 2629; Randolph v. 
Sharpe, 42 Ala. 266; Letondal v. Huguenin, 26 Ala. 552. 
This section of the act which prescribes the form of the 
action does not require that it shall be alleged that the 
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murder or assassination “ was on account of past or pres- 
ent party affiliation or political opinion.” It was then no 
error to fail to make this averment in the complaint. This 
appears also from the language of the first section itself. 
That clearly shows that the assassination denounced by 
the law is such as has been committed, (1,) “ by any out- 
law ;” (2,) or by any “ person or persons in disguise ;” (3,) 
or by any “ mob;” (4,) “ or for past or present party affil- 
iation or political opinion.” The word or, as used in this 
sentence, is separative and alternative. It clearly indi- 
cates that any one of several independent particulars may 
be taken, and it does not attach the incidents of “ party 
affiliation or political opinion” to all the different modes 
of incurring the penalties of the statute, mentioned in the 
section. The assassination or murder of any person in 
this State “ for past or present party aftiliation or political 
opinion,” is itself such a violation of law as subjects the 
county to liability for the damages given by the enactment. 

There can scarcely be a well entertained doubt in any 
sane mind that the protection of the life and liberty of the 
citizen is one of the chief objects of all civil governments. 
Decl. of Ind; Rev. Code, p. 1. Protection and allegiance 
are reciprocal. This principle forms the basis upon which 
all loyalty is founded by which the citizen yields up not 
only his property but his life for the public good.— feed v. 
United States, 3 Quart. Law Journ. 122; United States v. 
Mose, 3 Cr. 160; 1 Bla. Com. 3.6, marg.; 2 Kent, 39, et seq. 
The powers of the government, to devise means for the ac- 
complishment of this important end, are without any lim- 
itation. All the criminal law of the State rests upon this 
basis. Even life may be taken to protect life. And this 
is the reason which finally underlies the justification of all 
capital punishmerts and all fines and imprisonments.— 
Oliver v. The State, 17 Ala. 587. The law does not take an 
assassin’s life in mere revenge or retaliation, but to prevent 
a repetition of his crime.—Rev. Code, § 3654. 

The weight of the most recent decisions of this State is 
to the effect, that the legislature of the people is supreme 
in all cases, where there is no limitation imposed by the 
Federal or State constitutions.—Dorman v. The State, 34 
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Ala. 216,230; Cooley, p. 85, et seqg.572; People v. Draper, 
15 N. Y. Rep. (Denio) 542; Thorpe v. Rutland & Burling- 
ton R. R., 27 Vt. 142. ‘The legislature declares this will by 
its enactments. 

The law involved in this litigation is not a novelty, nor 
is it founded upon principles which have been tried and 
have failed, or which have been condemned by statesmen 
and legislators of the highest ability. 

The English government is one of the oldest and one of 
the most powerful in Europe, and possibly, in the world. 
And it has been one of the most successful in its efforts 
to protect the lives, the peace and liberty of its people. 
From it we derive our social habits and the larger portions 
of our own law, and the principles by which these laws are 
justified.—Cooley, p. 21, ef seq. For the purpose of pro- 
tecting the citizen against robbery and assassination, that 
government, from a very early date, made a portion of the 
people responsible for the robberies and assassinations 
committed within certain prescribed bounds. This is also 
a principle of universal national law, as is well known to 
every intelligent student of history and jurisprudence. 
This is too well established and admitted to need the quo- 
tation of authorities.— Whea. Inter. Law ; Lawrence, 173, 
179, Kostza’s Case. 

In the common law system, which, to a very great extent, 
is our system, the legislators of the mother county, taking 
the natural division of the people into families as a basis, 
combined these families into tithings; the tithings into 
hnndreds, and the hundreds into counties. The tithing was 
ten families ; the hundred was ten tithings; and the county 
an indefinite number of hundreds.—1 Bla. Com. 116, 117, 
(marg.) 

The communities of hundreds, consisting of ten fami- 
lies, were held responsible for many mischiefs and robbe- 
ries, which were committed among them, when the guilty 
party was suffered to escape without conviction. This is 
still the law of the mother country, and it has been found 
to work well in aiding the suppression of secret crime, or 
as Judge Blackstone says, crimes committed “by persons 
in disguise or with their faces blacked.”—4 Bla. Com. 246, 
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(marg.); 4 Steph. Com. 275; 1 Hale Pl. Cr. p. 447, Ch. 35, 
Dublin edition, 1778. The general assembly of this State 
have in this statute simply applied this ancient, universal, 
and salutary principle of protection for the lives of its cit- 
izens to our own law. 

This statute is not obnoxious to the second section of 
the fifth article of the constitution of this State. It con- 
tains but one subject, though it deals with several branches 
of that subject, but they are all attingent and cognate to 
one subject matter—the suppression of certain offenses, 
This is a sufficient compliance with the purpose of the fun- 
damental law, to rescue it from the vice of unconstitution- 
ality.—Const. of Ala. 1807, Art 5,§ 2; Martin v. Hewitt, 
June term, 1870. 

The judgment is reversed and the cause remanded for 
a new trial. 














TOOLE vs. URQUHART. 
[ACTION UNDER CODE ON DEPENDENT AGREEMENT. | 


1. Complaint; when suffcient.—In an action on a dependant covenant or 
agreement, a complaint which follows the form given in the Revised 
Code for such action is sufficient. 

2. Agreement to deliver property, action for damages for breach of ; when 
seizure of, by Confederate officer no defense against.—T. and U. had a 
controversy about the ownership of a horse. T. threatened to inform 
a Confederate officer that it was property of the government, it being 
branded U. S.; whereupon, U., to find out the Confederate ofticer’s in- 
tention in relation to the horse, and not to induce him to seize it, went 
to see him, and was told by the quartermaster that he would seize the 
horse. After this, U. informed T. of all that occurred, and T. and U. 
agreed to arbiirate the matters in dispute, and an award was rendered 
that T. deliver the horse to U., which was accepted by T. and U.,—Held, 
that it was no defense to T., in an action by U. against him on the 
agreement, that a Confederate quartermaster seized the horse on in- 
formation gained from U. on his visit to him. 
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AppeaL from the Circuit Court of Montgomery. 
Tried before Hon. Joun D. CUNNINGHAM. 


This was an action by the appellee, Urquhart, against 
the appellant. Toole, in the form given in the Revised Code, 
to recover damuges for the breach of a dependent agree- 
ment, which agreement, as set out in the complaint, is in 
substance as follows: ‘‘A suit having been instituted in the 
circuit court by the plaintiff against the defendant for a 
certain horse, bridle, saddle, and sheep-skin, which suit be- 
ing then pending and undecided,” the parties verbally sub- 
mitted the matters in controversy to arbitration, and an 
award was made that plaintiff should dismiss his suit, pay 
defendant $300, and pay one-half the costs of suit; and 
upon this being done, defendant was to pay the other half 
of the costs of suit, and “deliver to plaintiff said horse, 
bridle, saddle, and sheep-skin.” The complaint then avers 
the acceptance of the terms of the award by both parties, 
and a full compliance thereof by plaintiff, and a refu- 
sal on the part of the defendant, after demand, “to deliver 
to plaintiff said horse, bridle, saddle, and sheep-skin, or 
either of them,” to the damage of plaintiff $1000, where- 
fore, he sues, &c. |The complaint sets out the names of 
the arbitrators, and the award, &c., and the manner in 
which he had complied, &c., in full. | 

On the trial, as shown by the bill of exceptions, the de- 
fendant demurred in short, &c., to the complaint—Ist, be- 
cause the complaint does not contain a substantial cause 
of action; 2d, because it does not show any liability of 
plaintiff to defendant ; 3d, because it is too vague and un- 
certain in its description of the property referred to. The 
demurrer was overruled, and defendant excepted. 

The plaintiff then pleaded, in short, &c., the general 
issue, with leave to give in any matter which might be 
pleaded in bar, and plaintiff joined issue with like leave. 

The plaintiff, as a witness in his own behalf, testified, 
that in 1864, he bought a horse branded | U. S.j from one 
of his neighbors; that at the time of the purchase, he had 
known the horse in the neighborhood for over a year; that 
a short time after the purchase, the horse, his bridle, sad- 
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dle and sheepskin were stolen, and two or three days after. 
wards, on learning that defendant had the horse in his 
possession, he went to see him on the subject, and found the 
horse, bridle, saddle and sheep-skin in his possession. De- 
fendant refused to give up the horse and things, as he said 
he had bought them at public auction, in the city of Mont- 
gomery, a day or twobefore. Defendant made some offers 
in compromise of the matter, not material to be set out, and 
failing to agree, plaintiff brought an action of detinue to 
recover “said property,” and the record of the suit was 
offered in evidence along with plaintiff’s testimony, but is 
not set out in the bill of exceptions. Plaintiff further tes- 
tified that defendant, in the interview, told him he should 
never have the horse; that from the brand on him he was 
the property of the Confederate States, and that he in- 
tended to report the horse to the Confederate quartermas- 
ter, and have him come and take him. After this, plaintiff 
went to see Cummings, then Confederate quartermaster at 
Montgomery, and told him the facts in relation to the 
horse, in order to ascertain what he would do in the matter, 
and not for the purpose of getting him to take the horse. 
Cummings informed him that he would take the horse, and 
told him to tell Toole to bring up the horse, and that Cum- 
mings would be after him. After this, plaintiff saw Toole 
and told him what had occurred, and then Toole and him- 
self agreed to arbitrate the matters in dispute. The plain- 
tiff then testified as to the arbitration, in all respects as 
set out in the complaint, except that the award of the arbi- 
trators required, upon the payment of the $300 and half of 
the costs of suit, and the dismissal of the same by the 
plaintiff, that the defendant “should deliver up the horse.” 
When the award was made, both parties accepted the 
same and agreed to abide thereby, and plaintiff dismissed 
the suit, paid half of the costs, and made the payment as 
required to the defendant. Plaintiff, several times after 
this, demanded said horse, bridle, saddle, and sheep-skin, 
but defendant failed to deliver them, giving as a reason that 
the Confederate quartermaster, Cummings, had taken the 
horse. 

The defendant was also examined, as a witness in his 
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own behalf, and testified that he bought the horse, bridle, 
saddle and sheep-skin, at public auction in the city of Mont- 
gomery, a few days before plaintiff claimed them; that 
although he told plaintiff that he intended to report the 
horse to said quartermaster, he did not do so, nor had he 
intended to do so; that when they agreed to go into arbi-+ 
tration, and when a hearing of the parties was commenced 
before them, he proposed to bring the horse to the store 
in the city of Montgomery where the arbitration was then 
going on, so as to be ready to deliver him, if the arbitra- 
tors should so decide; that plaintiff declined this proposi- 
tion, lest Cummings, the quartermaster, should come there 
and take him, and told defendant to let the horse remain 
where he was until plaintiff started home, when he would 
go by defendant’s house and receive him there. To a ques- 
tion by defendant, as to what he must do if Cummings 
came, plaintiff replied, that if he once got him, he would 
ask Cummings no odds. After the arbitration, plaintiff 
went off in town to attend to some business, and in an 
hour or two called for the horse, but some half an hour 
after the award was made, Cummings, the quartermaster, 
came with a policeman and took the horse, and defendant 
never saw him afterwards, except the day afterwards when 
the horse was sent out of the city, tied to a Confederate 
wagon. The testimony of defendant agreed with that of 
the plaintiff, as to the arbitration and the terms of the 
award, and he admitted the demand on him for the horse, 
bridle, saddle and sheep-skin, as stated by the plaintiff. 
The evidence as to the value of the property was conflict- 
ing. This was substantially all tle evidence. 

At the request of the plaintiff, the court charged the 
jury, “that if they believed from the evidence that before 
the arbitration defendant told the plaintiff that plaintiff 
should never have the horse, and that he was the property 
of the Confederate government, and that he intended to 
turn him over to a Confederate States officer, and that in 
consequence of this declaration of defendant, plaintiff went 
to Cummings, who was a Confederate States officer, to in- 
quire what would be his course under such circumstances, 
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and not to induce him to take the horse, and that afters 
wards, and before the arbitration, plaintiff informed de. 
fendant what he had done, and that afterwards the parties 
agreed to arbitrate, and did arbitrate the matter, and de. 
fendant, in pursuance of the award, undertook to deliver 
the horse and failed to do so, in consequence of Cummings 
taking him on the information given by the plaintiff, and 
of which defendant had been fully informed at the time he 
agreed to deliver him,—that the taking of the horse by 
Cummings under these circumstances would not constitute 
a defense to this action.” To the giving of this charge the 
defendant excepted. 

The defendant then asked the court to charge the jury, 
that “if they believed all the evidence in the case, the 
plaintiff was not entitled to recover.” This charge the 
court refused to give, and defendant excepted. 

The defendant then asked the court to charge the jury, 
that “if they believed all the evidence in the cause, they 
must find for the defendant.” This charge the court re- 
fused to give, and defendant excepted. 

The defendant then “asked the court, in writing, to 
charge the jury, that if the facts as to the arbitration and 
award were fully and truly stated by the plaintiff himself, 
in the testimony given by him as a witness, the jury ought 
to find for the defendant.” This charge the court refused 
to give, and defendant excepted. The defendant also 
“asked the court to charge the jury, in writing, that if the 
facts as to the arbitration and award were fully and truly 
stated by the defendant, in his testimony given as a wit- 
ness, the jury ought to find for the defendant.” 

The charge given, and the refusal to give the charges 
asked, are now assigned for error. 


Rice, Sempte & GoLbruwalte, and A. J. WALKER, for ap- 
pellant. 
FaLkNer & HEnty, and Watts & Troy, contra. 


B. F. SAFFOLD, J.—The complaint is in the terms of 
the form prescribed by the Revised Code on a dependen 
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covenant or agreement. The demurrer was, therefore, 
properly overruled. The third ground of objection, that 
the property referred to is insufficiently described, can not 
prevail, because a precise identification of the property is 
not a material inquiry in the case, unless made so by plea. 

The charge given at the request of the plaintiff was cor- 
rect. Whether the information given by the plaintiff to 
the Confederate quartermaster ought, under other circum- 
stances, to affect his right to recover, it was made known 
to the defendant before his agreement with the plaintiff. 
Both acted with a full knowledge of the consequences to 
be apprehended on that account. 

All of the charges asked by the defendant were properly 
refused. The proposition of the defendant to bring the 
horse to the place of arbitration, that he might deliver him, 
if required to do so, and its declination by the plaintiff be- 
fore the decision of the arbitrators, was not a delivery. It 
might have been so construed by the jury if made after- 
wards. 

The testimony of the plaintiff, that the award required 
the defendant to deliver the horse, can not be considered 
as a failure to prove that he was not to deliver the other 
articles claimed, when taken in connection with the testi- 
mony of both parties that the plaintiff lost them, and they 
came into the possession of the defendant, with the horse, 
and were demanded of him by the plaintiff, without objec- 
tion on his part. Even if this were not so, as the verdict 
was not obliged to be for the value of all the property 
claimed or none, we can not presume that it was not errone- 
ously for all, when the defendant failed to take advantage 
of any defect of proof, by asking specific charges. 

The judgment is affirmed. 


Note sy Reporter.—Afterwards, appellant, by Rice, 
SempLe & GOLDTHWAITE, applied for a rehearing, and filed 
in support thereof the following argument: 


It is a universal rule that under a count upon a special 
contract, the plaintiff can not recover without proving, in 
substance, the very contract described in the count. It is 
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also a fixed rule, that a plaintiff may defeat a recovery by 
him, by unnecessary particularity in describing the cause of 
action in his count. The law holds him sternly to the proof 
of matter of description, although the description was un- 
necessarily particular.—Dill v. Rather, 80 Ala. 57; especially 
in the paragraph next before the last of the opinion in that 
case, and see cases there cited. This rule holds good in 
equity as well as in law.— McKinley v. Irvine, 18 Ala. 

Appellant contends, that under a count upon a special 
contract, the plaintiff can not recover, if the proof only 
shows a contract materially different in any respect what- 
ever from the contract as described in the count. Here 
the variance is perfectly plain. The count describes the 
contract as one embracing four articles, to-wit, a horse, a 
bridle, a sheep-skin, a saddle. The contract, as proved by 
each witness, was one which did not embrace the four arti- 
cles named, but only one of them, to-wit, the horse. There 
can not be, in legal contemplation, a clearer case of vari- 
ance between the contract as described, and the contract as 
proved by both witnesses. 

The charges asked by the defendant are all founded on 
the well settled law of variance between the allegata and 
probata, and if Chitty and all the other authorities are right, 
these charges ought to have been given. 

Chitty states the general rule as follows: “The contract 
must be stated correctly, and if the evidence differ from 
the statement, the whole foundation of the action fails.’— 
1 Chitty’s Pl. 305, et seq.; Moseley v. Wilkinson, 18 Ala. 288; 
Jordan v. Roney, 23 Ala. 758; Smith v. Causey, 38 Ala. 
665 ; Greenleaf on Ev. p. 74, § 63, 12 ed. 

The legal proposition, thus stated by Chitty. is precisely 
the proposition which, in substance, is announced and ap- 
plied in the charges asked. 

The plaintiff was at liberty to sue for all the articles, or 
for a portion only. But if he elected to proceed for all, 
and to state the contract (that is the submission to arbitra- 
tration) as embracing all of these, he can not recover under 
such statement, any one of them, when the proof of each 
witness showed that the contract embraced only the horse. 
There was never any submission as to the other articles ; and 
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in suing on the submission and award, the plaintiff was 
bound to state the same “correctly.” This he did not do; 
and by the charges asked the defendant took advantage of 
the incorrect statement. The law allows this to the de- 
fendant; and it is done properly. 


SAFFOLD, J.—The application for a rehearing is based 
on the allegation that a verbal contract, by which the ap- 
pellant, on certain conditions, was to deliver up to the 
appellee, a horse, bridle, saddle, and sheep-skin, is not sus- 
tained by proof of an award that a horse only was to be 
delivered. 

The doctrine of variance is that the allegations and 
proof must not be different and contradictory. In this 
case, the evidence of the appellant as much confirms the 
allegations of the complaint as that of the appellee. Im- 
mediately after the award was made, the plaintiff demand- 
ed of the defendant all of the articles claimed in this suit. 
The latter admits the demand, and testifies that he had 
them. They were rather incidental to the horse, and, from 
all the evidence, we can not say the jury was not author- 
ized to find that they were understood to be included in 
the award. 

We still do not think the evidence justified the first two 
charges asked by the defendant. The last two rested the 
case, first, on the plaintiff’s testimony alone, and next, on 
the defendant’s alone. We think, whether either one sep- 
arately made out the case or not for the plaintiff, both to- 
gether did. 

The rehearing is denied. 
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EX PARTE SOUTH AND NORTH ALABAMA RAIL- 
ROAD COMPANY. 


[ APPLICATION FOR MANDAMUS TO COMPEL CIRCUIT COURT TO SET ASIDE 
ORDER OF CONTINUANCE AND TO DISCHARGE A GARNISHEE UPON ANSWER, 


1. Mandamus ; when will not lie—A mandamus will not lie to compel a 
judge of the circuit court to set aside an order of continuance of a 
garnishment for further answer pending in that court, unless, perhaps, 
the power to continue the cause has been corruptly used. 

2. Same.—While an order of continuance of a garnishment suit in the 
circuit court remains in force, the supreme court will not grant a man- 
damus to inquire into the propriety, or impropriety, of the refusal of 
the circuit court to discharge a garnishee upon his uncontested answer 
in the circuit court, when the cause purports to be continued for fur- 
ther answer. 


This was an application to this court for a mandamus to 
compel the circuit court Montgomery county, Hon. J. 
Q. SmiTH, presiding, to set aside an order continuing a 
garnishment suit for further answer, and refusing to dis- 
charge the garnishee upon his uncontested answer. The 
facts of the case are set forth sufficiently in the opinion. 


SaMvEL F. Rick, for petition. 
JEFFERSON FALKNER, contra. 


PETERS, J.—This is an application for mandamus. It 
has now been too long and thoroughly settled by the de- 
cisions of this court, to admit of doubt, that “an applica- 
ticn for a mandamus will only be granted when the peti- 
tioner shows a clear legal right, and there is no other legal 
remedy to enforce it.”— Tarver v. Commissioners’ Court of 
Tallapoosa, 17 Ala. 527, 528; Chisholm v. McGhee, 41 Ala. 
192 ; Ex parte Garland, 42 Ala. 559. 

It is not necessary to discuss the merits of the answer 
of the petitioner to the garnishment in thé case out of 
which this application has arisen, but only so much of the 
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proceedings therein as may show the grounds for the relief 
sought in this petition. 

The petition and the record thereto appended, which is 
made a part of the petition, show that Jefferson Falkner 
recovered judgment against Francis M. Gilmer, jr., and 
Merriwether L. Gilmer, in the circuit court of Montgomery 
county, in this State, at the January term thereof, in 1869, 
for the sum of ten thousand and five dollars, besides costs ; 
upon which judgment execution had been issued. Upon 
this judgment a process of garnishment was regularly sued 
out of said circuit court, on the 14th day of January, 1870, 
against the petitioner, said South and North Alabama 
Railroad Company. This process of garnishment was 
duly served upon said railroad company, which appeared 
by its proper officer in said circuit court, at the June term 
thereof, in the year 18/0, which is now in session, and 
made answer to said garnishment, which answer was 
reduced to writing and ordered to be filed as a part of the 
record in the cause in which said garnishment had been 
issued, This auswer, the said Falkner, the plaintiff in said 
judgment. declined to contest. And thereupon said Falk- 
ner, said plaintiff, moved said circuit court to continue said 
garnishment suit for further answer from said garnishee, 
said railroad company. To this said railroad company 
objected, and moved the court to discharge said garnishee. 
Both these motions, by consent, were considered together, 
when the court refused to discharge the garnishee, and 
continued the cause until the next term of the court. To 
this action of the court the garnishee separately, and sev- 
erally excepted, and reserved the same in a bill of ex- 
ception. 

And now, the said railroad company, comes here upon 
this record, and moves this court for a mandamus, to be 
“directed to the Hon. J. Q. Smith, judge of said circuit 
court, commanding him to set aside said order of continu- 
ance of said cause, and prescribing such order as petitioner 
is entitled to in the premises.” 

The continuance of a cause, or the refusal to continue it 
in the circuit court, is purely a matter of discretion. With 
such discretion this court has no power to interfere, unless, 
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perhaps, it has been corruptly used.—Planters’ Bank v. 
Willis & Company, 5 Ala. 770,779. In Ex parte City of 
Montgomery, Chief Justice CHILTON says: “Should this 
court interpose its jurisdiction to control the inferior courts 
in the exercise of their discretion, either in the making or 
continuing of interlocutory orders, or in refusing to make 
them in the progress of causes, it would be difficult to cal- 
culate the delay, embarrassment, and inconvenience which 
would result, not only to suitors, but to the courts them- 
selves,” 

“Tf every order of continuance, every refusal to grant 
new trials, and the numerous interlocutory orders which 
are made in causes, both at law and in equity, from their 
inception to their final termination, could each be made 
distinct subject-matter for an appeal to this court, at the 
hazard of a heavy bill of costs, this court would become 
an intolerable grievance, and there would be no end to the 
litigation to which a cause, requiring a great number of 
such orders, might be subject.” —24 Ala. 98, 99. 

It is very evident that if this court should assume, by 
mandamus, to interfere in the control of one matter of dis- 
cretion in the exercise of their jurisdiction by the inferior 
courts of the State, it might interfere with al/ matters of a 
like character. Then every contested order for a continu- 
ance, in every court of the State, would in this way, sooner 
or later, be brought here for review. This would be an 
intolerable grievance indeed. Such has not heretofore been 
considered the office of the important writ of mandamus. 
It is not granted to control matters of discretion.—24 Ala. 
98, 99, supra ; Gay v. Bridge, 11 Pick. 189; Ex parte Flem- 
ing, 4 Hill, 581; St. Luke’s Church v. Slack, 7 Cush. 226. 

An order of continuance has the effect to postpone fur- 
ther action in the cause by the court, until the next term 
of the court to which the cause has been continued. No 
further order can properly be taken in the cause, except 
possibly to set the order of continuance aside, until the 
order of continuance has expired. In this view of the 
practice, this court would be precluded by the order of 
continuance from looking into the refusal to discharge the 
garnishee, 
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Therefore, no opinion is intended to be given upon the 
propriety, or the impropriety, of the refusal of the circuit 
court to discharge the petitioner from making further an- 
swer to the garnishment. The petitioner’s right, when he 
shows sufficient cause to be discharged at the proper time, 
and in the proper way, is unquestionable; but the denial 
of this right is a matter of error, which may at the proper 
time be brought to this court by appeal. The remedy for 
its correction is ample, without resort to the process of 
mandamus.—Ex parte Elston, 25 Ala. 72,73; Rev. Code, 
§ 3485, 2984. 

The application for mandamus is denied, and the peti- 
tioner, said railroad company, will pay the costs of the ap- 
plication. 





JONES, JUDGE OF PROBATE, vs. PAGE & STALL 
WORTH. 


[APPEAL FROM ORDER GRANTING MANDAMUS. ] 


1. Occupations ; right of State to tax.—The State has the right to tax oc- 
cupations. 

2. Revenue act of 31st December, 1868 ; construction of.—The revenue act 
approved December 31st, 1868, requires each lawyer composing a firm 
to pay the price prescribed for lawyers for a license, which entitles him 
to practice his profession in any county of the State. 

3. Same,§ 120 of ; does not confer judicial power on auditor.—Section 120 of 
that act does not confer upon the auditor any judicial authority. It 
only makes him, to the extent therein expressed, chief of the revenue 
department to insure uniformity in the execution of the law through- 
out the State. 


" AppraL from Circuit Court of Conecuh. 
Tried before Hon. P. O. Harper. 


The opinion contains the facts. 
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JosHuA Morse, Attorney General for appellant. 
Pace & STaLLwortH, contra. 


{The briefs did not come into Reporter’s hands.] 


B. F. SAFFOLD, J.—The appellees, who were lawyers 
associated together as a firm, paid to the county treasurer 
twenty dollars, as the price of a license to practice law, 
under the revenue act of December 31st, 1868. They pre- 
sented the receipt taken therefor to the appellant, and de- 
manded the license for the firm, which he refused to issue, 
as not being for the amount required, under instructions 
from the State auditor. The circuit court, on their appli- 
cation, issued to him a peremptory mandamus to give the 
license, from which he appeals. 

The several questions presented in argument may 
better be considered generally than by direct reference to 
each one, except the main issue involved, the construction 
of the revenue law. 

The right to tax is an incident of sovereignty and co- 
extensive with it. 

All subjects, over which the sovereign power of a State 
extends, are objects of taxation. The sovereignty of a 
State extends to everything which exists by its own author- 
ity, or is introduced by its permission. These conclusions 
were declared by the United States supreme court, after 
most elaborate discussion and mature deliberation, in the 
cases of McCulloch v. The State of Maryland, 4 Whea. 316 ; 
and Weston v. City Council of Charleston, 2 Peters, 449. It 
has also been conceded by the same high authority that 
the State may tax occupations.— Brown v. Maryland, 12 
Whea. 419. The private revenue of individuals arises 
ultimately from three different sources, rent, profit and 
wages, and every public tax must be finally paid from some 
one or all of these different sorts of revenue. —Smith’s 
Wealth of Nations, (B.) 5, Ch. 2, p. 2. 

Section 120 of the revenue act does not confer any judi- 
cia! authority upon the auditor. It only makes him, to the 
extent therein expressed, chief of the revenue system, to 
insure uniformity in its operation throughout the State. 
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The real issue involved in this case is whether the reve- 
nue law, approved December 31st, 1868, exacts the price 
of alicense therein prescribed for lawyers, from each in- 
dividual composing a firm, or from the firm only. Section 
106 of the act enacts “that any person, firm, company or 
corporation, who desires to engage in, or carry on, any 
business or profession hereinafter named, he, or they, shall 
pay to the treasurer of the county in which it is proposed 
to carry on such business or profession, the amount re- 
quired by law for such license, taking his receipt therefor.” 
Section 1U7 provides “ that upon presentation of such re- 
ceipt to the probate judge, if found to be for the amount 
required, he shall forthwith issue the license, which shall 
set forth the name of the person, firm, company or corpo- 
ration, the business which it is proposed to carry on, and 
the location where it is to be established, or, if a peddler, 
whether he proposes to travel on foot, on a horse, or in a 
wagon; and such license shall not be transferable, nor 
shall it entitle the holder thereof to carry on or exercise 
any other business or profession, than the one therein 
named, nor at any other location than the one therein 
specified, &c.” Section 112 enacts “that the prices of 
licenses shall be as follows: 19. For lawyers, twenty dol- 
lars.” 

If we regard the sections above quoted alone, the con- 
struetion of them might well be either that each individual 
must pay the price of the license, or that a firm, company 
or corporation should be regarded as an individual; and 
in the latter case, that the business or profession must be 
carried on only in the county in which the license was issued. 
But if we consider the nature of the several occupa- 
tions for which a license must be obtained, that some 
are obliged to be stationary, while others are ambu- 
latory, we are led to the conclusion that the terms person, 
firm. company «&c., must be applied and confined to the va- 
rious pursuits enumerated, according to their respective 
character and field of operation. Where the terms of the 
law are doubtful enough to admit of it, we may also look 
to the practice of the United States government, and the 
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former usage of this State, under similar laws, to arrive at 
the true intent and meaning of the particular law. 

We therefore sustain the ruling of the auditor that each 
lawyer should pay the price prescribed, (twenty dollars,) for 
a license, which shall entitle him to practice his profession 
anywhere in the State, as the most just and equitable con- 
struction of the statute. 

The judgment is reversed. I'he appellees are charged 
with the costs of this court and of the court below. 





McKINNEY vs. REYNOLDS, Avprror. 


[APPEAL FROM ORDER REFUSING MANDAMUS. ] 


1, Sheriff's fees in criminal cases; when payable by the State.—The third 
clause of section 4340 of the Revised Code, provides for payment by 
the State of the sheriff's fees in criminal cases, except when the de- 
fendant has been convicted or a nolle prosequi entered, in which case 
they are payable by the county. Where the costs have been taxed 
against the prosecutor, or the foreman of the grand jury, there must 
be a return of execution ‘‘no property found.” 


AppEsL from City Court of Montgomery. 
Tried before Hon. Joun D. CunnincuaM. 


The opinion contains the facts. 


Tuos. M. ArrincTon, for appellant. 
JosHuA Mors, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant applied to the city 
court of Montgomery for a mandamus to the auditor of the 
State, to audit certain accounts which he, as sheriff of 
Limestone county, claimed to be a charge against the State. 
The application was denied. 

The items of the accounts are fees in criminal cases, for 
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executing warrants of arrest, taking bail bonds, serving 
subpeenas, and committing prisoners to jail; services for 
which payment is allowed by section 4339 of the Revised 
Code. Section 4340 provides for their being taxed against 
the defendant on conviction, or against the prosecutor or 
the foreman of the grand jury, in cases of misdemeanor, 
under section 410); and if not taxed against them, or if 
an execution against them is returned “ no property found,” 
they must be paid by the State, except when they are pay- 
able by the county. Section 4438, page 847, makes them 
a charge against the county in cases where the defendant 
is convicted, and shown to be insolvent by a return of ex- 
ecution “no property found,” and in which the State enters 
a nolle prosequi. 

The accounts are certified to be correct by the clerk of 
the circuit court and sworn to before the probate judges 
and are accompanied by the affidavit of the sheriff, as re- 
quired by law. They contain items for services rendered 
in cases in which the defendant was convicted or acquitted, 
anolle prosequi was entered, and the prosecution was abated 
by the death of the defendant. ‘The State is liable only 
where the defendant was acquitted, or the prosecution was 
abated. 

The judgment is reversed, and a mandamus will be issued 
from this court to the auditor to audit the appellant’s ac- 
count in these last named cases. 





HILL, Apm’r, vs. ERWIN et at. 


[DEBT ON PROMISSORY NOTE GIVEN TO SECURE PURCHASE-MONEY OF LAND SOLD 
UNDER AN ORDER OF PROBATE COURT IN 1863. ] 


1. Decedent's lands, sale of, under order of probate court; promissory note 
given to secure purchase-money of, what defense can not be set up against. 
In an action of debt on a promissory note, for ‘‘ dollars,” given to se- 
cure the purchase-money of lands of a decedent, sold in this State, in 
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the year 1863, under an order of the probate court for the payment of 
debts, it can not be shown in defense, after the return and confirmation 
of the sale in the probate court, that the sale was for Confederate 
treasury-notes, and not for ‘‘dollars,” in some lawful currency of the 
United States. (Sarroup, J., dissenting.) 

2. ** Dollars ;” meaning of —If such a sale is permitted to stand, the word 
‘‘dollars” in such note must be construed to mean such dollars ag 
would be a legal tender in payment of debts, (SaF¥roxp, J., dissenting.) 


Appr from the Circuit Court of Hale. 
Tried before Hon. Joun Moore. 


The facts upon which the case turns are sufficiently set 
out in the opinion. 


ALEX. WHITE, for appellant. 





[Appellant’s brief did not come into Reporter’s hands.] 


Wm. M. Brooks, contra.—The main question raised by 
the charges asked on behalf of the plaintiff, is, whether an 
administrator who sells land under the order of the pro- 
bate court can make an agreement to receive Confederate 
money in payment, which will be available to the defend- 
| ants? 

The court authorized the sale of the property upon a 
credit of twelve months. Confederate notes were at that 
time, and it was evident would continue to be for a long 
while then to come, the common currency and only circu- 
lating medium of the country. All property was sold for 
and paid in that kind of money. It stood as the measure 
of the value of property whenever it was sold. There was 
no other means whereby to estimate the value of property. 
The sale, though made under the orders of the court, was 
not made, and was not expected or intended to be made, 
upon terms different from those upon which sales were gen- 
erally made. It could not be expected that a purchaser 
would bid the value of the land in depreciated currency, 
and pay the amount thus bid in good money. The author- 
ity on behalf of the administrator to agree to take Confed- 
erate money might be wellimplied. Under no other circum- 
stances could a sale have been made for the price bid. 
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But the cases are numerous to show that an administra- 
tor can enter into binding stipulations not apparently au- 
thorized by the order of sale. He may warrant the sound- 
ness of the property sold, and in such case a breach of 
warranty would enable the purchaser to defend an action on 
the note for the purchase-money.— Stoudenmire v. William- 
son, 29 Ala. 558; Pow v. Bradley, in manuscript. 

He may commit a fraud upon the purchaser, and in such 
case the purchaser can set up the fraud as a defense to the 
suit upon the note given for the purchase-money.—At- 
wood’s Adm’r v. Wright et al., 29 Ala. 851; Rice v. Richard- 
son, 3 Ala. 428. 

In these cases the administrator was not authorized by 
the court to warrant the soundness of the property in the 
one instance, or to perpetrate a fraud upon the purchaser 
by misrepresentation in the other; yet, in either case, his 
acts were held to be binding upon the estate and available 
to the purchaser. These cases clearly lay down and settle 
the priuciple in controversy. The land was sold at its 
value in Confederate notes, (which was several times its 
value in good money,) to be paid for in the same kind of 
currency ; to hold the purchaser bound to pay the amount 
in good money, would be a gross fraud upon him. And 
however innocent the court or the distributees might be in 
the inception of the contract, yet if they attempted to make 
the purchaser pay the entire amount in good money, they 
would be participators in the fraud. 

In legal contemplation, it is as much against conscience 
to attempt to avail one’s self of the iniquity of an agent, 
after it is known, as if there had been preconcert.—29 Ala. 
351; 3 Ala. 428. 

And though the administrator was not authorized to de- 
ceive and defraud the defendant, and thereby procure a 
much larger price for the property, yet it would be as ini- 
quitous to enforce the payment of the entire amount in 
good money, as if the court had expressly authorized the 
perpetration of the fraud.—29 Ala., supra. 


PETEKS, J.—This was an action of debt brought by 
Susan Hill, as the administratrix of the estate of Charles 
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W. Hill, deceased, against George Erwin and Allen (, 
Jones, on a promissory note for $40,386 98, payable to 
said Susan Hill, as administratrix as aforesaid. It was 
tried in the circuit court of Hale county, on the 10th day 
of October, 1867, when a verdict and judgment were ren- 
dered for the defendants, Erwin and Jones. From this 
judgment, Mrs. Hili appeals to this court. 

From a bill of exceptions taken at the trial, it appears 
that Mrs. Hill, as the administratrix of the estate of her 
husband, Charles W. Hill, deceased, obtained an order of 
the probate court of the county of Greene, in this State, 
to sell the real estate of said deceased for the payment of 
debts. This order of sale seems to have been regularly 
made and granted, and under its authority, and in con- 
formity to the same, she offered for sale certain lands of 
her said husband, which are described in said order by 
their proper land office designation, on the 10th day of 
February, 1863. At said sale, said Erwin became the pur- 
chaser of said land, at the sum of $40,586 98, and gave 
his note for this sum, with securities as required by law, 
payable on the lst day of March, 1864. The proceeding 
on this sale was returned to the judge of probate, who had 


ordered the same, aud the sale was confirmed as required 


by the statute in such case made and provided. The order 
and sale upon the face of the record appear to have been 
perfect and regular. It was a judicial sale. The law, then, 
fixes its terms, and denies to the administratrix the power 
to sell on any other terms. But there is no attempt to im- 
peach the regularity of the sale. 

The only question, then, raised is, whether a sale by an 
administratrix of the real estate of the deceased for 
the payment of debts, which appears regular on its face, 
and which purports to have been made on a credit for a 
certain sum, payable in “dollars,” can be shown, in such 
a proceeding as this, to have been made for Confederate 
treasury-notes or bonds. 

Such a sale must be for money ; either to be paid down 
at the conclusion of the sale in cash, or at a future time, 
on the termination of the credit allowed. But when the 
debt thus contracted becomes due, it must be paid in 
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money, unless the representative choose to release it, for 
something else in lieu of money, which the law permits 
her to receive. In this sense, money means a currency, 
which is a legal tender in payment of debts, or a currency 
which is convertible into silver or gold.— Kitchell; Adm’r, v. 
Jackson, June term, 1570 ; Const. U. S.. Art 1,§$8, 10. This 
is the legal effect of the sale, and the parties had no au- 
ihority to disregard it. At law, the sale is not open to ex- 
planation on this question. It could just as well be per- 
mitted to be shown, against the averments of the record, 
that there was no sale, as to be shown that there was an 
illegal sale. If the sale stands, it must stand as the law 
requires it to have been made; because the law, through 
the agency of the probate court, dictates the terms of the 
sale. If the record shows that these terms have been com- 
plied with, it can not be shown that the record speaks 
falsely. The order of sale and the confirmation of the 
sale are a part of the record, and these show the terms of 
the sale and a compliance with them, in the sale.—Salton- 
stall and Wife v. Riley et al.,23 Ala. 164; Rev. Code, $$ 2079, 
2078, 2080, 2081, 2u82, 2086, 2059, 2090, 2091, 2095. 

The laws of this State in force at the commencement of 
the late rebellion continued in force until its suppression, 
except, possibly, the statute of limitation.— Michael v. The 
State, 40 Ala. 361; Coleman v. Holmes, January term, 1870. 
And there was no competent authority within the State 
during the rebellion to enact valid laws, The legislature 
of the insurgent government, in this State, during this peri- 
od, can not be regarded as a lawful legislature, or its acts as 
lawful acts— 7'exas v. White, 7 Wall.700, 732. There was no 
law, then, passed by the insurgent government, in this State, 
during the insurrection, that can, in any manner, effect 
this sale, or which can make Confederate treasury-notes 
money, in the sense that is contended for by the ap- 
pellees. 

Confederate treasury-notes can not be said to be “money” 
in any just legal sense whatever. They were the creatures 
and offspring of a political organization, which was for- 
bidden by law. The power that put them in circulation 
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refused to make them a legal tender in payment of debts, 
They were issued to aid the military operations of the in- 
surgents, in their attempt to overthrow the government of 
the Union. They were contraband and illegal, as the in: 
struments of an illegal purpose. It would seem childish 
and silly to suppose, that a war, of the magnitude of the 
late rebellion, could be earried on, for any considerable 
length of time, without money or credit. Money the rebels 
did not have ; and the Confederate treasury-notes supplied 
them with credit. ‘They were a portion of the hostile ma- 
chinery of the insurrection. They were wholly vicious, be- 
cause they were the creatures and instruments of a vicious 
purpose. It is a well known historical fact that the rebel 
army could not have been kept in the field after the suc- 
cess of the national blockade of the Southern ports, with- 
out their instrumentality. To give them validity or cre- 
dence in any sense is to affirm, so far, the validity of the 
power that brought them into being. If rebellion is trea- 
son, if levying war against the government is treason, they 
were tainted with treason through and through. They 
owed their very being, their intent and their use, to this 
source. They could not, then, be “ money” in any consti- 
tutional legal sense. The only legal money known in the 
Union, then or now, was that which the law of the land 
recognized as a legal tender in payment of debts, or that 
which was convertible into such legal tender currency. — 
Const. U. S., Art 1, §§ 8,10; Hepburn v. Griswold, 8 Wall. 
603; Powell, Adm’r, v. Henry, 27 Ala. 612; Aicardiv. Robbins, 
41 Ala. 541. 

Confederate treasury-notes never did come up to these 
requisites. Their very payment was, from the beginning, 
highly problematical, and in the end, they became mere 
nullities—40 Ala. 451. Such a currency was not that 
which was contemplated by the statute authorizing and 
regulating the sale of decedent’s estates, for the payment 
of debts, by their representatives. These notes were 
not the lawful circulating medium of the country.— Mann 
v. Mann, Exr’s, 1 John. Ch. pp. 231, 232; Co. Litt. 207, a; 
13 Kast, 20; Hale Houston v. Sims & Co., January term, 
1870; 5 Bac. Abr. Bouv. p. 37, (B.) 8. 
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The Confederate States government had no authority to 
to do any legal act which, on account of its origin, was en- 
titled to recognition as of legal force in any legal rightful 
court of the rightful legal State of Alabama. In law it is 
unknown as a legal, lawful authority. Its foree may cre- 
ate a necessity, which may excuse the commission of an 
illegal act. But this necessity, like any other excuse or 
license, is a matter of defense, and must be alleged and 
proven.—# Stark Ev, '151, marg. x, 1 ; Greenlf. Ev. § 79. 
The insurgent governments were all illegal governments. 
The purpose for which they were erected made them illegal 
and wholly void.—7 Wall. 7UU, 732, supra. This was an 
illegal purpose. They were erected to carry on a war 
against the government of the United States, treasonable 
in its character. They did not grow up out of any over- 
ruling necessity. They were established for the purposes 
of treason. This inevitably made the whole bad. There 
was no necessity to justify them. They were, therefore, in 
a legal sense, wholly illegal and wholly vicious. They 
were not like the case at Tampico in Mexico, or that at 
Castine, in Maine. In both these latter instances, a legal, 
rightful and acknowledged government, by force of arms, 
in a lawful war, drove out a lawful, rightful, acknowledged 
government, and took its place, for a legal, rightful pur- 
pose—a purpose justified and allowed by the laws of 
nations.—Const. U. S., Art 3, § 3, cl. 1; Paschall’s Ann. 
Const. p. 211, note 215; Lx parte Bollman, 4 Cranch, 75; 
Burr's Trial, 4 Cranch, 469, appendix ; Patton, Governor, v. 
Gilmer, 42 Ala. 548 ; United States v. Rice, 4 Wheat. 246 ; 
Fleming v. Page, 9 How. 603. Here there was no such 
thing as legal authority, in any of the Confederate gov- 
ernments. They were mere military dominations. They 
had no national acknowledgment as governments of any 
kind. They were, therefore, neccessarily unknown to the 
courts of the rightful, lawful government, as political pow- 
ers in any recognized, legal sense. Their de facto charac- 
ter did not confer any legal powers upon them, or upon 
their acts. They were nullities,in law. Such are the doc- 
trines taught in Scott v. Jones, 5 How. 343, and Luther v. 
Borden, 7 How. 1, 38, at bottom. It seems to me, that to 
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set them up as legal and authorative de facto governments, 
without competent legislation for that purpose, is a fatal 
mistake. This would be, in a greater or less degree, a de- 
struction of all rational distinction between patriotism and 
treason, loyalty and disloyalty to the government of the 
Union.— Vide Walker, C. J., argquendo, in Watson & Wife v. 
Stone, 40 Ala. 451, 465, par. 4; Lawrence’s Wheat. Intern. 
Law, page 226, note. In point of law, it is the purpose, 
the intent, which makes the aet vicious and void, not the 
person who commits it, or the manner in which it is done. 
42 Ala. 548, supra; 7 Wall. 732, supra; Kennett v. Cham- 
bers, 14 How. 39; 1 Russ. Cr. 1. Does the grace or skill 
with which the fatal blow is stricken, or the numbers or 
high standing of those who strike, turn murder into man- 
slaughter? Is a fleet of piratical ships more lawful than 
five, or does the crime diminish as the power to com- 
mit it becomes more dangerous and irresistible? Cer- 
tainly not. No such doctrines have yet found secure 
lodgment in the courts of this country, and it may be hoped 
that they never will. Chief-Justice Marshall, in Bollman’s 
case, alluding to treason, but holding the balance of jus- 
tice with a giant’s hand, has said, “as there is no crime 
which can more excite and agitate the passions of men 
than treason, no charge demands more, from the tribunal 
before which it is made, a deliberate and temperate in- 
quiry. Whether this inquiry be directed to the facts or 
to the law, none can be more solemn, none more impor- 
tant to the citizen or to the government ; none can more 
effect the safety of both.”—4 Cranch. 125, at bottom. It 
is, in my judgment, a matter equally as solemn and impor- 
tant to the safety of the government and its loyal citizens, 
that governments erected to commit this great crime shall 
not have recognition in the courts of this State, as legiti- 
mate political organizations in any sense whatever, with- 
out the aid of legislative ratification or adoption.—Conv. 
1867, Ordins. Nos. 16, 37, £8, 89, 40; Pamph. Acts, 1868, 
pp. 167, 185, 186, 187. 

This case is different from that of Thorington v. Smith, 
8 How. 1. In that case the parties made the terms of 
their contract themselves ; and they could affix whatever 





ann. 2, ce Gite aes Ge. 6 

















JUNE TERM, 1870. 669 


Hill, Adm’r, v. Erwin et al. 





—_—— 





meaning they pleased to their words. They could make 
the word “dollars” mean gold or “ greenbacks,” or Con- 
federate treasury-notes, if they wished it. And if there 
was an ambiguity about its meaning, as they applied it, 
this ambiguity could be removed by parol proofs. It could 
be thus shown what they intended by the word.—1 Greenlf. 
Ev, § 258. They might also measure the price in cotton 
or tobacco, or any other specific thing. But in this case, 
the law fixes the terms of the contract and the meaning of 
the words used. This contract the parties can not contra- 
dict or explain, so as to defeat the purpose of the law. 
There is no duplicity about the language or the purpose of 
this contract. It is as the law required it to be made, and 
it can not be altered by parol explanations. It must, there- 
fore, stand as it is written.—Greenlf. Ev. § 275, et seq. 
Confederate treasury-notes can not supply the place of 
money in this instance. They are not “ dollars.” in such a 
case as this. 

The foarth charge asked by the appellant, in the court 
below, was in conformity with this construction of the law, 
and it was error to refuse it. 

It is presumed that this exposition of the statute regu- 
lating the sale of the real estate of decedents, by their 
representatives, will furnish a solution of all the other 
questions raised upon the bill of exceptions in this case ; 
therefore, they will not be further considered. 

The judgmeut of the court below is reversed, and the 
cause is remanded for a new trial. 

The chief-justice concurs in the result of this opinion. 


B. F. SAFFOLD, J., (dissenting.)—Inasmuch as the 
probate court was authorized, and almost required to re- 
gard Confederate treasury-notes as a valid payment for 
land sold under its decree, if the evidence showed the ven- 
dee purchased it with the understanding that it might be 
paid for in such currency, and on that account brought a 
nominal price greatly in excess of its value, it seems to me 
that he is entitied to relief as in cases of individual con- 
tracts, 
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GOODRICH vs, GOODRICH. 


[BILL IN EQUITY FOR DIVORCE, ON GROUND OF CRUELTY, AND FOR GENERAL 
RELIEF. ] 


1. Divorce ; when will be granted on slight indications of peril to wife—The 
christian interpretation of the contract of marriage requires that the 
husband shall love the wife; that “he shall delight in her as in him- 
self,” and when the proofs show that he habitually fails to do this, the 
courts, upon very slight indications of peril to her of body or health, 
will interpose for her protection, by divorce. 

2. Same ; what sufficient evidence of cruelty to justify.—If the conduct of 
the husband is shown to be habitually cold, indifferent, rude, harsh, 
vulgar, obscene, and profane, towards the wife, and she is seen shortly 
after being with him, in the privity of the marital relation, in tears, 
with bruises on her face, lips, and side, of a serious character, and the 
husband admits, when complained of, that these indications of bad 
treatment were produced by him, his explanation that they were given 
in playfulness and jest, and not in anger or in earnest, will not be suf- 
ficient to rescue his “conduct” from the construction that these ap- 
pearances are evidences of legal cruelty, sufficient to justify a divorce 
in favor of the wife for that cause. 

3. Children, custody of ; when should be granted ta the mpther.--Upon a 
dissolution of marriage, by divorce in favor of the wife, if she has pos- 
session of the children of the marriage, who are of tender years, two 
being girls and the other a boy, and it appears that the mother is a wo- 
man of polite education, and of an amiable disposition, and virtuous, 
and if it appears that the father is habitually rude, profane, vulgar, ob- 
scene and hypocritical in his conduct, and insulting in his language to 
females in his household, with some evidences of a tendency to drunk- 
enness, cold and indifferent to his children, and disposed to sell them to 
their grand-mother ‘for cash,” and denounces them as ‘‘damn nasty 
babies” of whom he is tired——in such a case the children will not be 
separated, or taken from the care and tuition of the mother. 

4. Dwelling-house, §¢.; when wife will be protected in possession of, by in- 

junction.—If during marriage, the husband conveys or causes to be con- 

veyed to the wife, by deed, a house and lot, in which they then are 
residing, for the purpose of securing it from confiscation on account of 
the husband's participation in rebellion, and he received and holds 
possession of the deed for her, and if he is insolvent or likely to become 
insolvent, and has received moneys or estate belonging to the wife, as 
her separate property, of considerable value, under the Jaws of this 

State for the protection of married women, upon a dissolution of the 

marriage by divorce in the wife’s favor, she will be protected in her 
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possession of such house and lot, and the furniture therein, by injunc- 


tion against the husband’s claim, 

5. Deposition, suppressicn of ; when will not be allowed, unless adverse party 
shows actual injury.--The suppression of a deposition, on motion of 
the adverse party, because the witness had been furnished with a copy 
of the interrogatories, and cross-interrogatories, before the examination 
by the commissioner, will not be allowed, unless the party complain- 
ing shows actual injury to him by such practice. In such a case error 
will not be presumed. 

6. Same; English orders and rules of practice ; how regarded.--The English 
orders and rules of chancery practice, in such cases, are not to be re- 
garded as peremptory, but only ‘‘as furnishing proper analogies to reg- 
ulate the practice” in our courts.—Chancery Rule 7, Revised Code, 
p. 824. 

7. Deposition, suppression of ; when failure or refusal of witness to answer 
interrogatories will not be cause for.—The refusal or failure of a witness 
to answer a question, addressed to her on an examination before the 
commissioner, will not be held a sufficient reason to suppress such de- 
position on motion of the adverse party, when it appears that the inter- 
rogatory is sufficiently answered in another portion of the deposition, 
or that the answer would be immaterial on the trial on the merits of the 


cause. 
8. Decree in chancery ; when improper ruling as to parts of interrogatories, 
é&c., will not reverse.—When there are numerous objections to parts of 


interrugatories, some of which may have been improperly decided in 
the court below, a decree in chancery will not be reversed, if it appears 
that there is sufficient testimony, beside that objected to, to sustain the 
chancellor's decree. 


APPEAL from Chancery Court of Dallas, 
Heard before Hon. J. Q. Loomis, 


The opinion sufficiently states the facts. 


ALEX. WHITE, for appellant. 
MorGan & LaApsuey, contra. 


PETERS, J.—This suit is a bill in chancery by Mary 
W. Goodrich, complainant, against Rosamond C. Good- 
rich. defendant. It was filed in the chancery court of 
Dallas county, on the lst day of March, 1867, for a divorce, 
dissolving the bonds of matrimony between the parties in 
favor of the wife, on the ground of cruelty, and prayed an 
injunction restraining the defendant from interfering with 
the control and custody of the children of the marriage, 
and to prevent the defendant from removing the furniture 
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from the house in which the complainant resided, and 
from al] interference with complainant by personal con- 
straint or violence, and a decree to require him to aceount 
with her for the corpus of her separate estate, which had 
been received by him during the marriage, and for general 
relief. 

As is required in injunction suits, the statements of the 
bill are sworn to by the complainant, and the defendant ig 
required to answer, without verifying his answer by his 
oath.— Rev, Code, § 3328. 

The defendant, at first, suffered the bill to be taken as 
confessed, but afterwards, he appeared and had the decree 
pro confesso set aside, and filed an answer. In this answer, 
besides a general denial of the acts charged against him, 
as constituting cruelty, he sets up as a plea of condona- 
tion, that the acts complained of were “of ancient date.” 

The bill shows that the marriage took place on the 22d 
day of August, 1860, and that the parties had lived to- 
gether for a little more than six years and six months. 
Besides the general bad conduct of the defendant by un- 
merited abuse and insult to the wife, which seems to have 
prevailed during almost the whole term of their married 
life. the bill alleges that the defendant had, upou several 
occasions, stricken complainant on the face, and in the 
mouth, and had once kicked her in the side, with his booted 
foot, with such violence as to produce a serious bruise, 
which remained visible for two months after the kick was 
inflicted, and which so affected the health of the wife that 
she was forced to take frequent potions of laudanum, in 
order to obviate the effects of a premature birth. 

On the hearing, the chancellor granted a decree divore- 
ing the wife, and made the injunction perpetual, which had 
been previously allowed, in reference to the custody of the 
children, and certain property mentioned in the bill, as 
being in possession of the wife at the time when the bill 
was filed ; the defendant was also taxed with all the costs. 
From this decree the defendant appeals to this court. 

Marriage is admitted to be founded on agreement be- 
tween the parties, and in some form it is a social necessity ; 

even the beasts and the birds, under its influence, “pair 











JUNE TERM, 1870. 673 


Goodrich v. Goodrich. 








off” by mutual consent, and are, usually, while the relation 
lasts, governed by its high and delicate solicitudes. With 
them the matrimonial life is one of the most diligent assist- 
ance, and tender and affectionate regards. If they enjoy 
any feelings that may be called sacred, they spring out of 
this great relation. 

As we ascend higher in the scale of animal organization, 
and contemplate our own race, we find that marriage has, 
more or less, connected itself with the sacred rites of the 
people of all nations. Some have even thought that its 
influence does not termiuate with life, and that it is indis- 
pensable for happiness in the life to come. . 

This important contract is acknowledged in all christian 
countries, to impose upon the parties to it something 
beyond the mere obedience of the wife towards the hus- 
band, and mere protection and maintenance on the part of 
the husband towards the wife. It is undoubtedly a contract 
at common law.—Campbell’s Heirs v. Gullatt and Wife, 43 
Ala. 57. It has been said, by the highest authgity, that 
christianity is a part of the common law.—Ormishund v. 
Barker, Will's Rep. 538 ; 8 John. 291; 5 Binn. 555. Yet, 
although this may not be the law of this State to the same 
extent that it has been declared in England, it certainly 
enters, in no small degree, into the ascertainment of social 
duties, when the statute law is silent on the subject. It 
must also be granted, that whatever is irreligious, in most 
instances, is wrong, and in many it is illegal—2 How. U. 
S. Rep. 127, et seq. 

The law requires that the wife shall obey all the just and 
reasonable marital commands of the husband, and it re- 
quires that the husband shall protect and maintain the 
wife, according to his station in life; that is, according to 
his means. It also refuses to sanction any ‘‘conduct,” on 
the part of the husband, beyond what may be necessary 
to accomplish these importantends. But christianity goes 
much further. It requires that the husband shall love the 
wife ; that he “shall delight in her as in himself.” Jtaque 
et vos singuli, suam quisque uxorem, ita diligeto, ut se ipsum; 
uxor antum videto, ut revereatur virum.—Pauli’s Epist. ad 
Lph. chap. 5, v. 33, Beza’s Translation, New Testament, 2d 
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revision, p. 371, at bottom. And the great apostle gives 
the most conclusive reason fur this injunction. He says: 
“ He that loves his wife, loves himself. For no man ever 
hated his own flesh; but nourishes and cherishes it.”— 
New Testament, wt supra. The law does not attempt to 
enforce this important rule, but it so far recognizes the 
necessity of its spirit, as to feel that the wife is safe so 
long as she is under its protection ; but when this shield of 
her security is withdrawn, then her peril begins. The law, 
equally with nature, clothes the husband with the highest 
and most ample authority to protect the wife. He may 
Slay in her defense, as for himself.—3 Wash. C. C. 516. 
And so long as he loves her, or—in the language of relig- 
ion—so long as he “delights in her as himself,” all experi- 
ence shows that he will protect her. But when the hus- 
band’s love no longer exists, then the wife’s protection 
becomes uncertain. When this uncertainty grows so great 
that the wife is evidently imperiled and made unhappy to 
such a degree as to effect her health, and interfere with the 
discharge of her duties as a mother, then the courts will 
interpose for her protection. 

A marriage may therefore be legal, though there is no 
love, in the apostle’s sense, on either side. Nevertheless, 
it may be doubtful whether it may be said to be a chris- 
tian marriage, in the absence of this important element. 
Hence, all christian marriages may reasonably be presumed 
to have had this important ingredieut, as one of the in- 
ducements which led to its consummation. To hold oth- 
erwise, would be to insinuate that the christian, in this 
great relation, would belie his faith and creed. 

Archbishop Rutherford, one of the most able and emi- 
nent of the commentators on Grotius, has placed marriage 
among the natural rights of men. He defines it in these 
words: “Marriage is a contract between a man and 
woman, in which, by their mutual consent, each acquires a 
right in the person of the other, for the purpose of their 
mutual happiness and for the production and education of 
children. Little, I suppose, need be said in support of this 
definition, as nothing is affirmed in it, but what all writers 
upon natural law seem to agree in.” —Ruthf. Insts. of Nat. 
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Law, p. 162; 1 Bish. on Mar. and Div. § 3, 29; 2 Kent, 74, 
75; 6 Bac. Abr. Bouv. p. 454; 2 Bouv. Law Dict. 12th ed. 
p. 105. 

Mr. Parsons, referring to the same subject, in a late work 
of the highest authority, uses like language. He declares 
that “the relation of marriage is founded on the will of 
God, and the nature cf man; and it is the foundation of 
all moral improvement, and all true happiness. No legal 
topic surpasses this in importance ; and some of the ques- 
tions which it suggests are of great difficulty.”—2 Pars. 
on Contr. p. 74. 

The law of this State declares that the purpose of this 
great contract has failed when the husband treats the wife 
with cruelty, and it allows a divorce in her favor, “when 
the husband has committed actual violence on her person, 
attended with danger to life or health ; or when, /rom his 
conduct, there is reasonable apprehension of such violence. 
Rev. Code, § 235.. 

Here the proofs show, most clearly, that the husband did 
not love his wife ; that he did not delight in her as in him- 
self. She complained of a gross insult offered her, by him, 
on the bridal trip to New York, in the first month after the 
marriage. ‘To strangers he was of genteel and pleasing 
address ; with his wife and children he was “indifferent, 
cold, harsh, fault-finding and unpleasant,” and he repelled 
their demonstrations of affection. He habitually addressed 
her, at home among her own family, as “a damned fool,” 
“a damned liar,” and ‘a damned lazy woman.” He ob- 
scenely told her that she always went backwards when she 
attempted to do any thing about the household; he ridi- 
culed and scoffed at her dress and appearance, and said 
she was “sloomy,” and looked like an “Irish biddy ;” he 
told her he would see her “damned and in hell,” or “dead 
and damned,” before he would grant her a trifling and cus- 
tomary favor, almost always allowed to ladies in her sta- 
tion in life ; he threatened to abandon sleeping in the same 
bed-chamber with her, because he was fired of her “damned 
nasty babies ;” and, in the presence of other females, he 
indecently told her “to kiss unmentionable parts of his 
body.” And, in the end, he proposed to leave her, and 
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go away and never return, if her mother, a widowed lady, 
whose fortune had been ruined by the late rebellion, would 
pay him a certain sum of money “in cash.” These 
are but portions of the enormity that complainant was 
called to bear of this character, and they are facts in the 
husband’s conduct, during the six years of his wedded life, 
about which there is no plausible contradiction in the evi- 
dencs, and to the proof of which there can be no sufticient 
objection. It is true, that these acts of extreme vulgarity 
and rudeness, alone, would not justify a divorce in favor of 
the wife, though they might wholly undermine her peace 
of mind and health; but they show the animus of the 
husband, and afford the court a measure by which to esti- 
mate the import of other acts of a more violent character. 
For this purpose they are legitimate.—E/mes v. Elunes, 9 
Barr, 166. Itis true that the husband pretends, in his 
answer, that these exhibitions of extreme incivility to his 
wife were extorted from him by her high and peevish tem- 
per. ut this, were it so, is neither an excuse nor a justi- 
fication for them.— King v. King, 28 Ala. 315. But the tes- 
timony does not sustain this pretension. The wife is shown 
to have been an amiable and well educated woman, and 
the defendant admits that her virtue was above suspicion ; 
and he shows no justifiable reason, whatever, for his 
abusive conduct towards her. 

But going beyond this ill-treatment, by insuiting lan- 
guage, there must be some evidence of bodily ill-treatment 
or an actual and serious apprehension of it.— Bryant v. 
Bryant, 34 Ala. 516, 519; Smedley v. Smedley, 30 Ala. 714. 
It appears from the testimony of Mrs. Norris, the mother 
of the complainant, who is shown to be a lady of superior 
intelligence and the highest credit, that she lived with her 
daughter for several years after her marriage with the de- 
fendant, and during this time the complainant frequently 
appeared with serious injuries upon her person. Ouce her 
cheek was wounded, once her lips were bruised and bleed- 
ing, and once there was a contusion on her side, which was 
swollen and discolored with coagulated blood, and remained 
sore for above two months, just before the birth of one of 
complainant’s children ; and when she chided the defend- 
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ant as the author of these injuries, he admitted them, but 
insisted in explanation that they had been accidentally or 
playfully inflicted. He also promised reform and amend- 
ment; but the reform and amendment never came. This 
testimony of Mrs. Norris is fully corroborated by that of 
several other witnesses, who, at various times, resided in 
the same habitation with the complainant and the defend- 
ant. I, therefore, think that the chancellor did not com- 
mit any error in decreeing a divorce in favor of the com- 
plainant in the court below. The ground alleged in the 
bill was sufficient and amply proved.—J/oyler v. Moyler, 
11 Ala. 620; Hughes v. Hughes, 19 Ala. 807; 80 Ala. 714; 
Reese v. Reese, 23 Ala. 755. 

As a general principle, upon the separation of the hus- 
band and wife, the father is entitled to the custody and 
control of the minor children, because he is bound for their 
maintenance and support.— Lx parte Boaz, 3t Ala. R. 425. 
But upon a divorce, the court may decree the custody of 
the children to either party.—Rev. Code, §§ 2367, 2397. 
The provision of the Code upon this subject is in these 
words: ‘“ Upon granting a divorce, the court may give the 
custody and education of the children to either father or 
mother, as may seem right and proper; having regard to 
the moral character and prudence of the parents, the age 
and sex of the children; and pending the suit, may make 
such orders in respect to the custody of the children as 
their safety and well-being may require.”—Revised Code, 
§ 2367. 

It appears that the parties to this ill-starred marriage had 
three children—-one boy and two girls. ‘Lhe oldest, the 
boy, was six years old in June, 1867, and the youngest was 
fourteen months old when the bill was filed, on the first of 
March, 1867, and the other was four years old in July, 1867. 
The two younger children were too infantile to bear sep- 
aration from the mother. Their very tender years still 
needed the ceaseless and delicate attentions of a mother’s 
love. No one else could fill her place, without more or less 
of jeopardy to the safety and well-being of these little 
ones. As they had but one brother to whom they would 
have to look, in future life, for manly guidance and protec- 
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tion, it was improper to separate them, short of the strong. 
est reason for such a course. This reason is not shown in 
the proofs. 

It appears that there were twenty-nine witnesses, whose 
evidence was put in upon the hearing for the complainant, 
Some twenty or more of these speak of the character of 
the complainant, her education and conduct. Many of 
these knew her intimately, from early childhood to the filing 
of the bill in this case ; and they testify, without exception, 
that she was well and politely educated in the best schools 
of the country, that she was lady-like in her conduct and 
amiable in her disposition, and that her attention to her 
children was tender, diligent and affectionate, and that she 
nursed them with untiring care and assiduity when sick, 
even at the peril of ber own health. 

On the other hand, the character and conduct of the 
father, at home, is shown to be cold and indifferent to his 
children; he spoke of them as “damned dirty babies,” 
who so much annoyed him as to threaten to drive him from 
his customary bed in his wife’s sleeping apartment. He 
refused or failed to aid his wife in nursing them, when they 
were complaining ; and when the older little girl was very 
unwell, and supposed to be in danger of death, the only 
consolation he had to offer to her mother, who expressed 
her fears of the child’s extreme danger, was, that “if the 
child died, let her die ;’ he would have her “ decently bu- 
ried.” He is also shown to be a father, at home among his 
family, much given to obscene, rude and profane language, 
and inclined to drunkenuess, after the filing of the bill in 
this case.— Bryan v. Bryan, supra. 

Under such a state of facts, the chancellor acted very 
properly in decreeing the control and education of the chil- 
dren to the mother, and restraining the father, by injunc- 
tion, from interfering with her in the discharge of her du- 
ties towards them in this particular. 

One other question, arising upon the merits of this cause, 
remains to be disposed of. It is the title to the house and 
lot conveyed to the wife during the late rebellion, and the 
furniture which was in the house at the filing of the bill in 
this case. 
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~The proof shows that there was an actual conveyance of 
the house and lot, in the city of Selma, by deed, made by 
Mrs. Norris to the complainant in the year 1863. This 
conveyance was made at the request of the husband, and 
by his express direction. This seems to have heen done 
in the presence of the wife, and by her consent. And 
when the deed was finished, it was proposed by the maker 
of the deed, in the presence of the husband, to put it into 
the keeping of the wife, but she directed to have it given 
to the husband, as the witness says, to hold for the wife. 
The husband so took charge of it, to hold for the com- 
plainant. ‘This undoubtedly conveyed the legal title to 
her.—17 Ala. R. 89; Goree v. Walthall, Adm’r, January 
term, 1870. 

Notwithstanding this, the defendant contends that he 
paid the whole purchase- money for the lands thus conveyed 
to the wife, out of his own funds; and explains that the 
deed was made to complainant, in order to avoid the loss 
of the lands by confiscation by the government, by reason 
of the husband’s treason, during the late rebellion. There 
is not any sufficient proof of this purpose, or that the com- 
plainant received the conveyance under any agreement or 
understanding tu hold the land thus conveyed in trust for 
the husband. A husband may make a valid gift to his 
wife, during coverture, out of his own property, and it vests 
a good title in her, both at law and in equity.—Goree v. 
Walthall, Adm’r, January term, 1870. Besides, the de- 
fendant does not come into this court with clean hands. 
Upon his own explanation, his conduct was not untinctured 
with a purpose of fraud against the government. He ad- 
mits that he had committed treason against his country, 
and then he plots to defeat the government of the right 
that might and did arise, under this treason, to bis lands. 
It would be an approval of such conduct to give the de- 
fendant the aid he seeks. But the proofs do not sbow any 
thing more than a simple gift to the wife. The proofs 
wholly fail to show a conveyance upon trust or condition 
for the husband’s use. It must, therefore, stand as it ap- ~ 
pears; as a conveyance of the absolute estate to the wife. 
It also appears that the husband had received a much 
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larger amount of the wife’s separate property than the 
value of the furniture. The decree of the chancellor op 
this question is, therefore, also free from error.— Marsh v, 
Marsh, 43 Ala. 

The motion to suppress the depositions of Mrs. Norris, 
Mrs. Parkman, James E. Caldwell, and others, was made 
upon the grounds that the witnesses had been furnished 
with copies of the interrogatories and cross-interrogatories 
before they were called upon to be examined by the com- 
missioner, and they had examined them, and had, some of 
them, prepared their answers and written down their depo- 
sitions before they were called before the commissioner to 
testify. The proofs show that copies of the interrogatories 
and cross-interrogatories were furnished the witnesses be- 
fore they were examined by the commissioner, and that 
Caldwell had prepared a written “ memorandum” to which 
he frequently referred while answering. but the commis- 
sioner could not state whether it was a full answer or an- 
swers or not. This motion is made upon the respondent’s 
construction of one of Lord Clarendon’s orders, directing 
the manner that the examiner sball proveed to take depo- 
sition, in the English courts of chancery.—2 Dard. Ch. Pr. 
p- 1061; Gres. Eq. Ev. p. 53; Shaw v. Lindsey, 15 Vt. 381, 
marg.; 3 Greenl. Ev. § 324. 

This objection, so far as I know, is novel in our courts. 
Undoubtedly, by the practice in this State, the complainant 
may show a witness a copy of the interrogatories upon 
which he intends to call upon him to be examined. He 
would be entitled to a copy of the interrogatories filed by 
the opposite party, and having such copy, there is no rea- 
son why it may not be shown to his witness.— Rev. Code, 
p- 830, rule 49. If this may be allowed without injury in 
reference to the interrogatories in chief, then it seems that 
for a like reason the same practice might be applied to the 
cross-interrogatories. Ubi eadem ratio, ihi idem lex.—7 Coke, 
18; Broom’s Max. p. 64. The orders above referred to, as 
fixing the practice of the English courts of chancery in 
like cases, have never been adopted as positive rules by 
our courts or by statute, but they may be looked to “as 
furnishing proper analogies to regulate the practice.” —Re- 
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vised Code, p. 824, rule 7. It must, therefore, be shown 
that injury has accrued from the practice here complained 
of, before a deposition will be suppressed for this reason. 
And no such injury is shown in this case, or pretended. 
The English rules and orders above referred to are, at best, 
but guides to aid the discretion of the court, and they will 
not be enforced, unless it shall be made to appear that the 
court has injuriously exercised its discretion. The other 
portion of the objection is not sustained by the proof. A 
witness may use a memorandum to refresh his memory, 
under the discretion of the court, wher he needs it.—Phill. 
Ev. p. 419, Notes by C. & H., part 1, p. 441, note 273. 

The chancellor did not err in overruling fhese objections. 

There is also another series of motions to suppress these 
depositions, or a portion of them, on other grounds, which 
were overruled by the chancellor, and which are insisted 
on as error. The objection is, that certain of the cross- 
interrogatories were not answered, or evasively answered. 
This objection seems to be rather technical than substan- 
tive. One or two instances of the grounds of these ob- 
jections may serve as a fair sample of all the rest. Mrs. 
Norris was asked, “ whether she did not, or had not talked 
over with the other witnesses what they would sevear in 
in this case.’ She answered, that she “had talked with 
them about the matter.” She was again asked whether 
she had not, in a certain locality and during certain years, 
spoken “in high praise and commendation of the de- 
fendant;’ she answered, “I spoke well of respondent 
whenever my friends would speak of his conduet. I think 
I may have so spoken of him in the years mentioned.” 

It is contended that this answer was evasive, because the 
witness <loes not disclose whether she spoke “in high 
praise and commendation” of defendant or not, at the place 
and time referred to. This would almost appear like tri- 
fling, in so serious and painful a litigation, did not the very 
great ability and admitted eminence of the learned counsel, 
who have so liberally indulged in this sort of practice, in 
this case, altogether forbid such a conclusion. A déposi- 
tion will not be suppressed on account of a failure to an- 
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swer a question, if the facts sought to be elicited can be 
ascertained from other parts of the deposition, or are im- 
material.— Black v. Black, 38 Ala. 111; Spence v. Mitchell, 
9 Ala. 744; Buckley v. Cunningham, 34 Ala. 69; Gibson v, 
Goldthwaite, 7 Ala. 281; Aicardi v. Strange, Murray & Co., 
38 Ala. 226. 

Here the facts songht to be elicited by the questions 
supposed to be evasively answered, or answered insufhi- 
ciently, or not at all, are wholly immaterial, upon the mer- 
its of the case. No responsive answer that could have 
been given to them would alter the determination of the 
case. They, almost without exception, intended to impeach 
the testimony of Mrs. Norris and other witnesses, who con- 
fess a leaning to the complainant in this suit. But the 
character of Mrs. Norris and the other witnesses, who con- 
cur with her in her statements, in reference to the defend- 
ant’s cruel and shameful conduct towards his wife, almost 
during the whole term of his married life, leaves no doubt 
in my mind of her truthfulness, and of his guilt. 

The other objections to specific questions and to certain 
other portions of the evidence, need not be examined in 
this epinion. If they were all sustained it would not alter 
the judgment of the court. There is abundant testimony 
besides the matters thus objected to, to sustain the decree 
of the chancellor below. 

It may be proper to add, that the proofs show that the 
defendant was a person of polite address, when abroad 
from his own family ; moral in his deportment, and of good 
business habits, and that he furnished his wife with enough 
to eatof suitable quality of provisions, except on one occasion , 
when he refused or failed to provide her the means for a 
dinner, which her mother supplied for her; and he also 
afforded her a sufficiency of suitable, handsume and costly 
wearing apparel. But this seems to have been done as 
much for his own gratification as to render the complain- 
ant comfortable and happy. Yet to a refined and educa- 
ted woman, accustomed to be caressed and admired, as 
ladies in her station in society usually are, what are bau- 
bles such as these in comparison to the love and sympa- 
thy of her husband? They are as nothing! The chain 
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that binds a wife and mother to unmerited insult, blows 
and degradation, before her friends and family, is not the 
less galling and insupportable, because it is woven of gold 
and decorated with silks and gems. 

Let the decree of the chancellor in the court below be 
in all things affirmed, and the appellant, Rosamond C. 
Goodrich, will pay all the costs in this court and in the 


court below: 





GARRETT er ai. vs. LYNCH, Apwm’r. 


[APPEAL FROM ORDER DISSOLVING INJUNCTION. ] 


1. Bill in chancery; when without equity —Whete the allegations of a bill, 
filed to enjoin a judgment at law, show that there was a well ascer- 
tained and sufficient remedy at law, it is without equity, unless it also 
shows that the defense at law was unknown to complainant at the time 
of the rendition of the judgment ; and if the bill fails to show this, an 
injunction staying the collection of the judgment will be dissolved, on 
motion, in vacation, made under provisions of section 3438 of Revised 


Code. 

2. Injunction; tehen will be dissolved.—An injunction will be dissolved 
upon the denials of one of the defendants, upon whom the graramen 
rests, where there are several, and all have answered, if the denials are 
full and complete. 


AppgaL from Chancery Court of Limestone. 
Heard before Hon. Wm. SKINNER. 


This was a bill in equity, filed by the appellants against 
the appellees, praying for injunction to restrain the collec- 
tion of a judgment at law against them, founded on a 
promissory note given by them for lands sold by appellee, 
Lynch, as administrator of Thomas Lynch, deceased. The 
bill alleges, among other things, that the sale of lands was 
void; that the administrator sold them without having 
obtained the proper orders and authority for such purpose 
from the probate court; that the note given for the pur- 
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chase was without consideration ; that there was no peti- 
tion filed in the probate court alleging the grownds neces- 
sary to give the probate court jurisdiction to order a sale ; 
that parties interested were not notified ; that there were 
minors, who were heirs-at-law of said estate, who had not 
been brought before the court, and who were not repre- 
sented by guardian ad litem; that the sale of the land has 
never been confirmed ; that the sale of the Jand, thus made 
by the administrator, was not only void, bat was a fraud 
upon the purchaser, &c.” The administrator and beirs-at- 
law of Thomas Lynch, deceased, are made parties defend- 
ant to the bill. Upov bond being given, an injunction was 
issued, as prayed for. 

The defendants all answered the bill, denying all of its 
material allegations, so far as known to them. The de- 
fendant, Darius Lynch, from personal knowledge, flatly 
and fully contradicted, and denied the allegations of the 
bil, upon which its equity rested, and the defendants 
demurred to the bill for want of equity. 

Afterwards, upon the coming in of the answers, on mo- 
tion, before the chancellor in vacation, the injunction was 
dissolved. The dissolution of the injunction is the only 
error assigned which need be noticed. 


J: N. Matone, and WaLker & Jones, for appellants. 
Houston & Pryor, contra. 


PETERS, J.—The complainant in a bill in chancery is 
not only a pleader, but also a witness. He is entitled not 
only to make a clear and orderly statement of the facts on 
which his suit is founded, but so far as this statement is 
not denied or contradicted by the answer of the adverse 
party, it is to be taken as proved or admitted.—Gresham’s 
Eq. Ev. pp. 8,9; Rev. Code, §§ 3327, 3390, 3391. But 
that eminent good faith, which is a prevailing principle in 
courts of equity, requires that the statement thus permit- 
ted should be fairly made, without attempt at suppression 
or evasion. When this is not done, it leaves room for very 
great uncertainty in the mind of the court, when seeking 
to ascertain the true import of the allegations made 
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in the bill. Here the statement of facts in the bill 
upon which its equity is based, is seemingly that the 
order of the probate court for the sale of the lands of 
Thomas Lynch, deceased, was so irregular as to be void, 
for want of conformity to the statute-——See Satcher v. 
Satcher’s Adm’r, 41 Ala. 26. But there is no allegation 
that this irregularity was unknown to the complainants at 
the date of the judgment, which is sought to be enjoined, 
or at the time of the sale. If the note on which the judg- 
ment was founded was without consideration, void or fraxd- 
ulent, as is stated in the seventeenth and eighteenth par- 
agraphs of the bill, this was a sufficient and well ascer- 
tained defense at law.—1 Parson’s on Cont. 353, et seq.; 2 
ib. 379. It was, therefore, necessary to allege in the bill, 
that some competent reason intervened to prevent the in- 
terposition of such defense, upon the trial at law. 
This additional allegation was required to sustain the 
equity of the bill. If there was a valid defense at law, 
then there should have been an excuse shown for failing to 
plead it. This is not done. The bill, then, is without 
equity in this particular.— WeCollum v. Prewett, 37 Ala. 573 ; 
Weaver v. The State, 3.) Ala. 535; French v. Garner, T Por- 
ter, 549. This deficiency in the bill was sufficient to jus- 
- tify the dissolution of the injunction.—Cave v. Webb, 22 
Ala. 583. 

But, even if this were otherwise, the facts upon which 
the equity of this case is presumed to rest are fully and 
directly met and denied in the answer of Lynch, the ad- 
ministrator. This would authorize the injunction to be 
dissolved.— Hilliard on Inj. p. 99, § 53; Saunders v. Cavett 
et al., 88 Ala. 51; //ogan v. Branch Bank, (at Decatur,) 10 
Ala. 485 ; Dunlap v. Clements et al., 7 Ala. 539. 

Then, without going further into the merits of the ease, 
we feel constrained to approve the action of the learned 
chancellor, in the court below, in dissolving the injunction. 
His decree is therefore affirmed, with costs of the appeal 
in this court and the court below, 
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WOOD ert at., Apm’rs, vs. SULLENS Et at. 


[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN, FOR UNPAID PURCHASE 
MONEY OF LAND, SOLD AT ADMINISTRATOR'S SALE. ] 


1. Notes given for purchase of decedent's lands, sold under order of probate 
court ; what liens create, how can not be waived.—Notes given for the 
purchase-money of a decedent’s land sold by the adminis‘rator on a 
credit, in accordance with an order of the probate court for the pur- 
pose of paying the debts of deceased, create a lien in favor of the 
estate of the decedent for the payment of the purchase-money. The 
administrator has no authority to release such lien until the whole 
purchase-money is paid. 

2. Same ; lien for, may be enforced by administrator de bonis non.—-Such 
lien may be enforced in equity by the administrator de bonis non of the 
estate of such decedent. 

3. Same ; when separate notes, each constitute a lien on whole tract of land.— 
In such a case, if an entire tract of land be sold in one body at the 
same sale, and not by parcels, then the notes given for the purchase- 
money at such sale, whether they be given by the same parties or by 
several different parties, in several notes, are each and all invested 
with the right of lien for the purchase-money upon the whole tract of 
land sold, until all are paid. 


AppEAL from the Chancery Court of Autauga. 
Heard before Hon. J. Q. Loomis. 


The facts of the case are fully stated in the opinion. 


G. A. NorrTHIneTon, for appellant. 
Watts & Troy, contra. 


PETERS, J.—In this case the bill shows that John 
Wood, as the administrator of the estate of Richard 
Martin, deceased, did, on the 20th day of December, 1858, 
proceed and sell certain lands belonging to the estate of 
said deceased at public outcry in the town of Autauga- 
ville, in the county of Autauga, in this State, under a 
decree of the probate court of said county, granted for 
that purpose; that at said sale James A. Sullens and 
Reuben Underwocd became the purchasers of said land, 
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under the name and style of Sullens and Underwood, at 
the aggregate price of $15,090.00; that said Sullens and 
Underwood complied with the terms of said sale by exe- 
cuting their promissory notes, payable to said John Wood 
as administrator as aforesaid, each, for a certain portion 
of said land. Sullens and Underwood divided said lands 
after said purchase by agreement entered into between 
themselves, and gave separate notes each for his own part ; 
that is, Underwood executed his two notes for the sum of 
$3,772.50 each, one payable twelve months after date of 
said sale, and the other payable twenty-four months after 
said sale; and said Sullens also executed two notes, the 
one due in twelve months after date of said sale, and the 
other in twenty-four months after said sale, and each for 
the sum of $3,772.50. Each of said notes were payable to 
said John Wood as administrator as aforesaid. Said sale 
to said Sullens and said Underwood was joint, and they 
became joint purchasers of said land, and at their special 
request and for their own convenience, said John Wood 
permitted them to give separate notes as aforesaid. Said 
Sullens and said Underwood went into the possession of 
said lands under said sale. Said sale was regularly 
reported to said probate court of said county of Autauga, 
on the 17th day of January, 1859, and was in all respects 
ratified and confirmed by said court. All of the said notes 
were paid, except one executed by Sullens for $3,772.50, 
aud payable twenty-four months after said sale, to-wit : on 
the 20th day of November, 1860, which remained wholly 
unpaid in principal and interest. The said John Wood, 
said administrator, died on the 27th day of April, 1867 ; 
whereupon Philip A. Wood and John A. Wood, complain- 
ants in this suit, were duly appointed administrators de 
bonis non of the estate of said Richard Martin, deceased, 
to succeed said John Wood in said administration ; and as 
such they filed this bill against said Sullens and said Un- 
derwood, to enforce the vendor’s equitable lien upon said 
land for said purchase-money remaining due and unpaid, 
on said note of said Sullens. Sullens and Underwood are 
made parties to the bill, and required by note in writing at 
the bottom thereof, to answer fully all the material para- 
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graphs of the bill, which are numbered from one to six, 
consecutively. 

The defendants put im a joint answer, in which they 
admit the sale of the land under the deeree, but deny that 
it was a sale to Sullens and Underwood, buat admit that 
the land was bid off by Sullens, and afterwards divided 
between Sullens and Underwood, and they separately gave 
their notes for the separate parts of each, as stated in the 
bill. They deny that they owned the whole track jointly, 
but only each one his part. They allege and prove that 
Underwood, by agreement between himself and Sullens, 
was to have all the land east of Ivey Creek, and that Sul- 
lens was to have the rest; and said administrator being 
informed of this division, assented to the same, and there- 
upon agreed to receive the votes of Sullens for his part of 
the lands, and the notes of Underwood for his part; and 
Sullens was not to be liable for Underwood’s notes, nor 
Underwood for Sullens’ notes. In accordance with this 
arrangement the parties exeented their notes, each for bis 
own part of the land. Uuderwood paid all his notes, and 
Sullens all his but the last, which was wholly unpaid. 

Upon the hearing, the chancellor dismissed the bill as 
to Underwood, and decreed a sale of the Jands west of 
Ivey Creek, which were those claimed by Sullens. From 
this decree the complainants appeal to this court, and 
assign the dismissal of the bill as to Underwood, and his 
refusing and failing to decree that all the lands mentioned 
in complainant’s bill be sold in accordance with the prayer 
of the bill, and the decree rendered, as error. 

The equitable right of the vendor of lands sold upon 
credit, to hold the same subject, in equity, to the payment 
of the purchase-money, is one which adheres to the whole 
tract sold. And in sales by administrators, the adminis- 
trator himself has no power to release this right of lien. 
His authority is to sell as tne law directs, and the vendor’s 
lien is an incident of the sale, and he can no more release 
the one than he can set aside the cther. As long as such 
a sale stands, the lien stands.—2 Story Eq., § 1217, et seq. ; 
4 Kent, 151, 152, marg.; 2 Sugd. Vend. 86, bottom page 
and notes; Adams Eq. 128, marg.; Bishop v, Snell, 
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37 Ala. 9 ; Helvenstein v. Higgason, 35 Ala. 259; Winter v. 
Rose, 32 Ala. 447; Brooks v. Woods, 40 Ala. 538 ; Houston 
y. Stanton et al., 11 Ala. 412; White v. Stover et al., 10 Ala. 
441; May v. Lewis, 22 Ala. 646; Rev. Code, § 2079, 
et seq., 2090. 

There was but one sale by the administrator in this case, 
and the whole tract of land was sold in one body, and not 
in parcels. And itis through this sale that Underwood 
gets any title to the lands he claims. It is from the 
administrator of Martin that he must get his titles and not 
from Sullens. If the sale stands at all, it must stand asa 
sale of the whole tract of land in a body; for this was the 
only sale that was made. There was no sale by parcels. 
The answer shows this beyond all question ; and as Under- 
wood claims a part of the land, he must have derived his 
title from this sale, because there was no other made. ‘The 
arrangement between Underwood and Sullens had nothing 
to do with the sale by the administrator. The lien fol- 
lows the sale by the administrator, and it rests upon the 
whole of the land, and is only discharged when the whole 
purchase-money is paid.—Revised Code, § 2096. Under- 
wood is not security for Sullens’ note, but the whole of the 
tract of land, which was sold,is. If Underwood should set 
up in his defense that he was a purchaser from Sullens, it 
would not avail him, because Sullens purchased subject 
to the vendor’s lien; and as Underwood acted with a full 
knowledge of this lien, he can not now evade it. It follows 
the land as a security for the payment of the purchase- 
money, in such sales, until the title is completed. The 
chain of title shows when the land is paid for, and is 
notice to all who deal with it—Johnson v. Thweutt, 
18 Ala. 741. 

The chancellor, therefore, erred in dismissing the bill as 
to Underwood, and failing to decree the whole tract of 
land sold, subject to the vendor’s lien, for the whole price, 
of which the note of Sullens formed a part. It is a doe- 
trine of the courts of chancery, that equality is equity. 
Then, as between Sullens and his co-defendant, Under- 
wood, justice might require that the lands in the posses- 
sion of Sullens should be first sold, before resorting to 
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those held by Underwood, but the frame of the pleadings 
has not been adjusted to deal withany other question than 
that of the lien of the vendor. 

The decree of the chancellor is reversed, and the cause 
is remanded for further proceedings in the court below, in 
conformity with this opinion. The appellees will pay the 
costs in this court and the costs of this appeal in the court 
below. 


Norte By REeporTer.—The opinion in this case was deliv- 
ered at the June term, 1869, and upon application by 
appellees for rehearing, was held under advisement until 
the January term, 1870, when the following response was 
made by— 


PETERS, J.—The bill shows that there was but one 
order for the sale, but one sale, and but one confirmation 
of this sale, and that Underwood and Sullens were joint 
and not several purchasers, The private agreement of 
Underwood and Sullens, after the sale, to divide their 
lands, could not alter the sale or its legal effect. The lien 
of the vendor extended to the whole tract, and this could 
not be discharged except by a payment of the whole price. 
The rehearing is refused, with costs. 





WADE vs. POPE Et AL. 


[BILL IN EQUITY TO SUBJECT AN ESTATE KEPT TOGETHER UNDER A WILL, TO 
THE PAYMENT OF PROPERTY BOUGHT FOR, AND SEKVICES RENDERED TO, THE 
ESTATE, AT THE REQUEST OF THE EXECUTRIX. ] 


1. Trust estate; liability of, for services rendered at request of trustee.—One 
rendering services to a trust estate, under the employment of the trus- 
tee, has no redress against the trust for the debts thus contracted, ex- 
cept to subject an equitable demand of the trustee to the payment of 
such debt. 

2. Same; when executrix liable at law as executrix.—An executrix with 
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power to ‘‘carry on” the testator’s farm as he did in his life-time, 
isa trustee ; and if the will gives her authority to contract debts for 
expenses incidental to the management of such estate, she is liable at 
law for such debts as such executrix. A party having a claim against 
such executrix can not go into chancery in the first instance to enforce 
its payment, except to reach equitable assets. 

3. Same; when executriz not liable as executrix in equity.—An overseer who 
has rendered services for such executrix and purchased mules, at her 
request, for the purpose of carrying on such farm, can not, after suing 
her and recovering judgment against her in her individual capacity, go 
into chancery against her as such executrix, to enforce the payment of 
such judgment at law. 


AppkAL from the Chancery Court of Autauga. 
Heard before Hon. J. Q. Loomis. 


This was a bill in equity filed by the appellant, Wade, 
against the appellees, Matilda F. Pope, as executrix of the 
last will and testament of Zachary Pope, deceased, and the 
heirs and devisees of said estate, and sought to charge the 
estate for the payment of wages due appellant as overseer 
employed on said estate, and for mules purchased and paid 
for by him for the estate, and used in carrying on the farm, 
at the request of the executrix. 

The bill charges, that under the will the executrix was 
authorized to contract debts in carrying on the farm; that 
the services rendered by complainant were necessary, use- 
ful and beneficial to the estate, and that the mules pur- 
chased were necessary to carry on the farm, and beneficial 
to the estate ; that before the filing of the bill complainant 
recovered a judgment at law against said Matilda F. Pope, 
individually, upon which execution was regularly issued 
and returned “no property found ;” that said Matilda F. 
Pope qualified as executrix under the will, and has ever 
since, and is now, acting as executrix of said estate; that a 
large amount of land and personal property of said estate 
is still in the hands of said executrix. The bill prays that 
an account may be stated, and that so much of the estate 
as may be necessary be sold in satisfaction of complain- 
aat’s claim. 

The will of Zachary Pope is made an exhibit to the bill. 
That portion of it relating to the powers of the executrix 
isas follows: * * * “Thenit is my will that all of my 
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property —that is, land, negroes, stock of all kinds, and all 
other property—is to remain in the possession of my wife, 
Matilda F., and to be managed by her in the same manner 
I have been in the babit of doing; that is, she is to carry 
on the farm, sell the crops, pay debts, school the children, 
and to carry on all the business in the best manner she 
can for the benefit of the family. All this she is to do with- 
out giving security,” ce. 

On motion of the respondents, the chancellor dismissed 
the bill for want of equity, and this action is now assigned 


for error. 


Warts & Troy, and CLements & WitiiaMson, for appel- 
lant.—On the facts stated, we maintain that the bill con- 
tained equity. On the facts stated, the complainant was 
entitled to have the estate of Dr. Pope charged with the 
payment of the claim of complainant. The case of -Jones 
v. Dawson et al., (19 Ala.,) on the authority of which the 
chancellor dismissed this bill, does not support the decree 
of the chancellor. On the contrary, the reasoning of the 
court will authorize relief to the complainant in this case. 
In the case of Jones v. Dawson, supra, the trustee was not 
authorized by the deed creating the trust to charge the 
trust estate by his contracts. In that case, no suit was 
brought at law against the trustee; but resort was had in 
the first instance to the chancery court, and there was no 
averment of the insolvency of the trustee. 

In the case at bar, the executrix, Mrs. Pope, had author- 
ity to contract debts on the faith of the estate, given by 
the terms of the will; and it is shown that Mrs. Pope was 
sued to insolvency before the filing of the bill. 

The case of Coopwood v. Wallace, (12 Ala.,) as to the 2d 
head-note, is overruled in Jones v. Dawson. That head- 
note holds that the persons performing the services for the 
trust estate may proceed in equity at once without resort- 
ing to courts of law against the trustee. In the case of 
Mulhall v. Williams, (22 Ala. 490,) the judge delivering the 
opinion of the court, declares that a majority of the court 
disapprove of Jones v. Dawson, so far as it overrules the 
2d head-note of Coopwood v, Wallace, (12 Ala.) And the 
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opinion of Mulhall v. Williams, -upra, recognizes the right 
of an administrator to employ counsel, and recognize the 
right of the counsel who has performed services for the 
estate, to have the estate charged in equity with the pay- 
ment of his fees.—See Mulhall v. Williams, 32 Ala. 491. 

The case of Nolly Young’s Estate, (3 Md. Ch. Dee. 401,) 
is cited in Mulhall v. Williams, and it sustains the view of 
the court. 

In Lyon v. Hays, Adm’r, (30 Ala. p. 431,) Judge Walker 
says, ‘it may be that an administrator who has contracted 
a liability, within the scope of his official authority, has an 
equitable right to retain out of the assets an amount suffi- 
cient to satisfy that liability; and that that right is one of 
which the creditor, who has rendered services to the estate, may 
avail himself in equity, after exhausting his remedy at law 
against the administrator.” 

The relief was denied in the case of Lyon v. Hays, Adm’r, 
supra, on the ground that the administrator had finally set- 
tled the estate and had been discharged on such settle- 
ment. 

The case of Baker v. Gregory and Wife, settles that the 
trustee may charge the trust estate in equity.— 28 Ala. 544. 

In the case now at bar, the executrix had, by the terms 
of the will, the right to create debts and charges against 
the estate; she is till continuing as the executrix of the 
estate, never having settled the estate. All the authorities 
agree that she can reimburse herself out of the assets of 
the estate for such services as the complainant performed, 
and for the mules purchased for the use aud benefit of the 
estate. This right of the executrix still continuing, the 
creditor has the right in equity to claim what she would be 
entitled to, it being shown that she has been sued to insol- 
vency. 

The case of Pollard et al. v. Cleveland, (manuscript opin- 
ion of Chief- Justice Peck, Jan. term, 1869,) is not incon- 
sistent with the right of the complainant in this case. In 
that opinion, he recognizes exceptions to the general rule, 
and indicates what such exceptions may be. The case at 
bar is within the exception.—See, in support of this view, 
the case of Dyet v. Coal Co., 20 Wend. 570. 
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The case of Cater v. Eveleigh, (4 Des. 8. C. Eq. B. 19,) ig 
directly in point, as far as the principle of this case is cons 
cerned. 

We submit, that the reason given in the case of Jones y, 
Dawson, supra, and in the English cases cited in that opin: 
ion, why the trust estate can not be reached in equity in 
the /irst instance, is not well founded. The reason given 
is, that a multiplicity of suits might be brought against the 
trust estate—one by every person who had credited the 
trustee on the faith of the trust estate. We submit that 
this reason would apply to every case of a person who con- 
tracts debts and fails topay them. But it is not necessary 
in our case to controvert the authority of the case of Jones 
v. Dawson ; for we say that ours is a case within one of 
the well-settled exceptions to the general rule. 








ae, 





PETERS, J. —The facts in this case are almost identi- 
cally the same as those in Lyon v. Hays’ Adm’r, 50 Ala. 
430. In this latter case Lyon filed his bill to coerce pay- 
ment of a debt due him out of the estate of George Hays, 
deceased, for services rendered by him, at the instance of 
Robert Leachman, a former administrator cum testamento 
annexo, in ditching the lands of the estate. The bill alleged, 
the services rendered were valuable to the estate, and that 
the complainant had obtained judgment at law against 
Leachman, on which execution had been issued and re- 
turned “no property found” ; and also that Leachman had 
made final settlement of his administration, and had been 
removed from office. This bill was held to be without 
equity. In delivering the opinion in this case, this court 
say, “ we concur in the opinion expressed by the chaucel- 
lor, that the complainant’s bill contains no equity. Ac- 
cording to the decision in Jones v. Dawson, 19 Ala. 872, 
which we are not willing to overrule, one rendering servi- 
ces to a trust estate, under the employment of the trustee, 
has no redress against the trust, except to subject an equit- 
able demand of the trustee to the payment of the debt.” 

Here the appellant, Wade, charges in his bill, that Mrs. 
Pope, the appellee, was appointed by her husband at his 
death, executrix of his will ; that the will gave her, as such 
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executrix, power to carry on the farm and manage it as 
the husband did in his life time; that Mrs. Pope qualified 
as such executrix, and managed said farm under said will ; 
that her testator’s estate consisted of “lands, slaves and 
stock ;” that in the year 1856, Mrs. Pope, as executrix, had 
employed him, said Wade, as overseer on said farm, and 
had procured him, at her request, to purchase for the use 
of said plantation certain mules at the price of seven hun- 
dred and fifty dollars, which mules were used and worked 
on said plantation, and that they had been retained by ex- 
ecutrix as the property of said estate ; that appellant had 
sued Mrs. Pope, not as executrix, but in her individual 
name, in the circuit court of Montgomery county in this 
State, for his wages and the price of said mules, in which 
suit he recovered judgment against her in April, 1869, for 
the sun of $1400,00, damages, and the farther sum of 
$503,65, costs of suit, on which judgment execution had 
been issued and returned “ no property found.” This judg- 
ment is against Mrs. Pope in her individual capacity, and 
not against her as executrix. It is really her debt and not 
the debt of the estate she represents. And the plaintiff 
can not go into chancery and change it from a liability 
against her to one against the estate of her testator. 
Such is the attempt here, and it is forbidden by the uni- 
form decisions of this court for many years.—Jones v. 
Dawson, 19 Ala. 672; Kerman v. Benham, 28 Ala. 501; 
Lyon v. Hays, 30 Ala. 430; Mulhall v. Williams, 2 Ala. 
489. 

The executrix is a trustee, and if the will gives her au- 
thority to contract debts for expenses incident to the man- 
agement of the estate she represents, then she is liable at 
law for such debts, as such executrix. 

The decree of the chancellor dismissing the bill in the 
court below is affirmed at the costs of the appellant and 
his securities in this court and the court below. 


Nore By Reporter.—At a subsequent day of June term, 
1869, a rehearing was asked by appellants; to which the 
following response was made at the present term. 



































696 FORTY-FOURTH ALABAMA. 


State ex rel. v. Falconer. 











PETERS, J.—The rehearing ir this case is refused. It 
is based upon the authority of Coopwood v. Wallace, 12 Ala. 
790. This was a special case, and has since been very 
much doubted.—Jones v. Dawson, 19 Ala. 672. If the ex- 
ecutrix had authority under the will to bind the estate, 
then the estate was bound at law, and there was no need 
for a resort to equity, if she had not such authority to 
bind the estate, then she alone was liable. 





STATE Ex REL. vs. FALCONER. 


{INFORMATION IN THE NATURE OF QUO WARRANTO. | 


1. Office; failure to do what, does net vacate ipso facto.--The failure of an 
oflicer to file his bond within the time prescribed by law, does not 
ipso facto vacate his office. 

2. Commissioners court; what has not jurisdiction of —-The commission- 
ers court has no jurisdiction to declare the office of tax collector va- 
cant. Its appointment of a person to the office, when there was no 
vacancy, is void. 

3. Act approved October 2th, 1868; what waired.——-The act of the legisla- 
ture, approved October 8th, 1868, extending the time within which tax 
collectors should file their official bonds, was a waiver of the right of 
the State to claim a forfeiture of office against those who had xot at 
that time given bond. 

4. Mandamus and quo warranto; when concurrent remedies.— Mandamus 
and que warranto are sometimes concurrent remedies to try the right 
of contending parties to an office. 


Appeal from City Court of Montgomery. 
Tried before Hon. Joun D. Cunnincuam. 


The opinion states the facts. 


Watker, Murpuey & WINTER, for appellant. 
GoLDTHWaITE, Rice & SEMPLE, contra. 


B. F. SAFFOLD, J.—At the election for State and 
county officers, held in February, 1868, William Falconer 
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was elected tax collector of Montgomery county. On the 
2d of October, 1868, he not having offered his official bond, 
the commissioners’ court of Montgomery county entered 
on its minutes the following order: ‘ Ordered, that the 
office of tax collector be, and the same is hereby declared 
vacant, and that the court do now proceed to fill the va- 
cancy by appointment ; whereupon George F. Stewart was 
appointed county tax collector.” 

On the 15th of October, 1868, Falconer tendered to the 
probate judge a bond, which he declined to approve on the 
ground that he was not then entitled to the office. Stew- 
art having declined to accept, the appellant was appointed 
in his stead by the commissioners’ court, on the 6th of No- 
vember, 1868. Falconer’s bond was approved August 5th, 
1869, under a mandamus from this court, and he, there- 
upon, assumed the duties of the office. The present pro- 
ceeding is an inquiry by writ of quo warranto into his right 
to do so. - 

At the time the commissioners court declared the office 
of tax collector vacant, and appointed Stewart, the time 
prescribed within which Falconer was to make his bond, 
had expired. Cause of forfeiture existed, but no declara- 
tion to that effect had been made by a tribunal competent 
for the purpose, when the legislature passed an act ex- 
tending the time within which these officers might make 
and file their bonds.—Acts 1868, p. 218. Before the ex- 
piration of this extended time the appellee offered a suit- 
able bond. 

It has been decided by this court that the failure of an 
officer to file his bond within the time prescribed by law, 
does not ipso facto vacate his office.—Sprowl v. Lawrence, 
33 Ala. 674. 

The commissioners court has authority to fill a vacancy 
in the office of tax collector, but it has no jurisdiction to 
declare a vacancy.—State ex rel. v. Vly, Judge, &c., 43 Ala. 
Being a court of limited jurisdiction, its order appointing 
Stewart is void on its face. No statement of how, or why 
there was a vacancy is made. An order declaring the 
office vacant was made, which was wholly unauthorized 
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and extra judicial, as a judgment or inquisition of office — 
Hill v. The State, 1 Ala. 659. 

I am aware that there is high authority for the proposi- 
tion, insisted on by the counsel for the appellant, when this 
case was before this court in the form of The State ex rel, 
v. Ely, Judge, &c., 43 Ala. 568, that when a person has ob- 
tained possession of an office, under color of right, a man- 
damus will not lie to install another, but the incumbent 
must be removed by a proceeding qgvo warranto; the prac- 
tice, however, has not been established in this State to that 
extent. An examination, either way, would probably in- 
dicate the result of the other, but I do not see how it could 
dispense with it entirely.— People v. Nilduff, 15 Ill. 492; 
Street v. County Commissioners, Breese, 25; People v. Head, 
25 Il. 225. 

The judgment is affirmed. 





HUGHES vs. HUGHES. 
[BILL IN EQUITY FOR DIVORCE. } 


1. Matrimony, dissolution of bonds of, under section 2353 of Revised Code ; 
what necessary to authorize.--To authorize a dissolution of the bonds of 
matrimony under section 2353 of the Revised Code, there must be, on 
the part of the husband, actual violence committed on the person of 
the wife, attended with danger to her life or health, or such conduct on 
his part as shows there is reasonable apprehension of such violence ; 
and such acts of violence, or such conduct, should be distinctly stated 
and clearly proved, so as to leave no reasonable doubts on the mind 
as to the truth of their existence, and of their tendency to endanger 
the life or health of the wife ; and the wife, as a general rule, should be 
without fault on her part. 

2. Evidence ; what insufficient to establish charge of cruel treatment and vio- 

lence.—The deposition of one witness, the sister of complainant, whose 

general character is proved to be bad, and who is contradicted as to a 

material fact by the brother of the defendant, is not sufficicnt to estab- 

lish the charge of cruel treatment and violence, committed on the per- 
son of the wife, by the husband. 
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3, Defendant's answer; for what purpose can not be looked to.--The answer 
of the defendant, in such a case, can not be looked to, either to sup- 
port the charges in the bill, or to sustain the deposition of a witness 
whose general character is shown to be bad, 

4, Absent witness, admissions of what would swear if present; force and 
effect of —- Admissions, of what it is stated absent witnesses will swear, 
made by the plaintiff’s solicitor to obtain a hearing and prevent a con- 
tinuance, must be held to have the same force as the deposition of such 
witnesses would be entitled to have if regularly taken by the defend- 
ant. 

5. Next friend ; when may be taxed with costs. —A next friend, in whose 
name the bill of a wife is filed to obtain a divorce, if it be dismissed, 
may properly be decreed to pay the cost. 


AppEAL from Chancery Court of Montgomery. 
Heard before Hon. A. C. FELDER. 


The facts are sufiiciently stated in the opinion. 


Waker & Morruey, for appellant. 
FaLkner & Moron, contra. 


PECK, C. J.—To authorize a dissolution of the bonds 
of matrimony, under section 2353, there must be, on the 
part of the husband, actual violence committed on the per- 
son of the wife, attended with danger to her life or health, 
or such conduct on his part as shows there is reasonable 
apprehension of such violence; and such acts of violence, 
or such conduct, should be distinctly stated, and clearly 
proved, so as to leave no reasonable doubt on the mind as 
to the truth of their existence, and of their tendency to 
endanger the life, or health of the wife; and, besides, the 
wife should be, as a general rule, without fault on her 
part. 

These parties were married on the 12th of January, in 
the year 1569, and lived together as husband and wife until 
the 16th day of the next March, three months and four 
days, when plaintiff, as she states, from fears existing in 
her mind of great personal violence, by the threatening 
conduct of defendant, was induced to leave him to secure 
her personal safety. 

She does not state what was the character of the threat- 
ening conduct of defendant, and, consequently, no sufli- 
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cient reasons are disclosed to justify the plaintiff in the 
course she pursued in leaving her husband. 

The first serious fault, therefore, as far as appears, lies 
at her door, and this may have had more or less influence 
in leading the defendant into the improper conduct, on his 
part, that is charged to have followed. 

After the abandonment of her husband, the plaintiff 
states that she lived in perpetual fear and dread that he 
would find her, and do her great bodily harm, and for this 
reason she endeavored to keep the place of her residence 
unknown to him, that her safety might be more perfect; 
that at length he discovered where she was living, and on 
the 22d day of April, 1869, he came to her room, and in an 
angry tone and excited manner, said to her, “you must go 
with me and live with me ;’ that she, in a mild manner, re- 
plied : “I am afraid to live with you ;” that he then, using 
profane language, said, “I will whip you,” and, with an 
open knife in his hand, seized her by the arm, and _bran- 
dished his knife about her head and throat, and looking 
like one infuriated, said : “I will cut your throat if you do 
not come and live with me—make up your mind to die, I 
will certainly kill you ;”’ with other threats of great per- 
sonal violence. 

This, the plaintiff states, took place in the presence of 
her sister, who threatened to call for the police, and opened 
the door for that purpose, when defendant closed his knife 
and left the room; that he came the next day, and threat- 
ened to whip her. 

She further charges that defendant had committed ac- 
tual violence on her person, attended with danger to her 
life, and had been guilty of conduct towards her, from 
which there was reasonable apprehension of violence to 
her person, attended with danger to her life, but no other 
specific acts of violence are stated. 

The defendant, in his answer, denies that the plaintiff 
has any reasons to apprehend violence from him. He says 
he admits most of the statements made in the fourth para- 
graph of the bill, the paragraph in which the threatening 
conduct, on his part, is charged, with the brandishing of 
his knife, &c., but says the threats were not intended to be 
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carried into effect, and that plaintiff knew it. He further 
states, that after his wife had left him, he was disposed to let 
her obtain a divorce, as she was desirous of doing so, but she 
had been advised she could not do it unless he used actual 
violence towards her, and for that purpose it was agreed be- 
tween them that he should go to her house and act in such 
a way that she might sue for and obtain a divorce ; that, 
afterwards, he ascertained she was guilty of improprieties 
with other men, and, thereupon, he determined not to carry 
out their agreement, and let her get a divorce. 

The only witness that swears to any acts of violence, on 
the part of the defendant, is the plaintiff’s sister, Bettie 
Dixon, Her account of defendant’s conduct is as follows: 
“About the Ist of March, 1869, the complainant came to 
my house and stated that her husband had treated her 
badly, and that she was afraid to live with him in the coun- 
try. About a week afterwards defendant came to my house ; 
the first I saw of him he was in complainant’s room; at 
that time there were a few cross words between them. A 
few days after that, he came to my house again, and in my 
presence he drew his open knife upon complainant, and, 
with his hand on her shoulder, threatened to kill her. I 
then told him that I would call the police. He then sat 
down ; he several times repeated the threats in my pres- 
ence.” 

A witness by the name of Matilda Smith, also examined 
by plaintiff, says, she was at the plaintiff's room, about the 
twenty-third of March, 1869; that defendant came there, 
but she did not know what his business was. 

He asked complainant if she was not going to do what 
he wanted hertodo. She told him she was not. He then 
told her he would make her do it. She said to him, if you 
can make me do it you had better try it. He then said, 
“damn you, I will do it.” He thea left the house. His 
manner was rude and angry. 

The foregoing is all the material evidence in the record, 
as to the improper and cruel treatment of plaintiff by de- 
fendant; all of which took place after plaintiff, without 
any sufficient reasons therefor, as far as appears, aban- 
doned the house and home of her husband. — 
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After the answer was filed and evidence taken, the de- 
fendant, by leave of the court, filed a supplemental answer, 
in which he states that, after his original answer was filed, 
there had been forgivness on the part of plaintiff, and that 
she had admitted him to conjugal embraces, and that 
plaintiff and defendant had cohabited together as hus- 
band and wife, 

The truth of this supplemental answer is substantially 
sustained by the deposition of defendant’s brother, and as 
strongly denied in the deposition of said Bettie Dixon, 
plaintiff’s sister, on a re-examination. 

When the cause was called for a hearing, the defendant 
moved the court for a continuance, to enable him to take 
the depositions of several witnesses by whom, he said, he 
could prove that said Bettie Dixon had stated she would 
not, if she could avoid it, testify on the subject of the re- 
conciliation of plaintiff and defendant, and of their cohab- 
iting together, &e., but, that if the person got her, who was 
appointed to take her testimony, and did examine her, she 
would tell the truth, and testify that complainant and de- 
fendant did sleep together, on a certain night, about the 
first of October, 1869, when defendant and his brother 
staid all night at complainant’s house ; and further, defend- 
ant stated he could prove, by said witnesses, that they were 
acquainted with the general character of said Bettie Dixon, 
aud that her general character was bad. 

To prevent a continuance, the plaintiff’s solicitor ad- 
mitted the witnesses, if examined, would testify as stated 
by defendant. 

The cause was, thereupon, heard on the bill, answers, 
depositions, and the admissions of the plaintiff’s solicitor, 
as to the matters the unexamined witnesses would testify 
to; and the chancellor dismissed the plaintiff’s bill of com- 
plaint, and decreed the costs to be paid by her next friend. 
The case is here, on the plaintiff’s appeal; and dismissing 
the bill, and decreeing the costs against her next friend, are 
assigned for errors. 

A careful examination and consideration of this whole 
case, satisfies me, that the chancellor rightly dismissed the 
plaintiff’s bill of complaint. 
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~ She is herself, manifestly, not any more amiable than 
she should be. She leaves her husband, as far as the evi- 
dence shows, without his consent or knowledge, and with- 
out any justifiable cause for such an important and seri- 
ous step in her life; and when she is requested by him to 
return, and live with him—for that is no doubt what he in- 
tended, and what she understood, when he asked her if 
she was not going to do what he wanted her to do—her 
own witness, Matilda Smith, says she told him she was not, 
and on his saying he would make her do it, instead of re- 
maining silent, or giving a gentle answer that might have 
allaved his excited feelings, she tauntingly tells him, “if you 
can make me do it, you had better try it.” If she is what 
she claims to be, an injured wife, this, to say the least of 
it, was an unwise and indiscreet answer for her to make. 

If there is any one state and condition in life in which 
the apostolic precept should have its proper influence, it is 
that of husband and wife—“ Bear ye one another’s bur- 
dens, and so fulfill the law of Christ.” But this, it is to be 
feared, is too seldom done now-a-days. 

The present age is wonderfully demoralized on the sub- 
ject of marriage and divorce. It seems to be forgotten, 
that marriage is a divine institution, and, therefore, im- 
poses upon parties higher moral and religious obligations 
than those imposed by any mere human institution or gov- 
ernment. 

But, all this aside, the evidence of the plaintiff is of too 
uncertain and doubtful a character to sustain the charges 
of improper and cruel treatment on the part of the de- 
fendant, made against him in her bill of complaint. Her 
sister, the said Bettie Dixon, is the only witness that speaks 
of any real acts of violence, or seriously threatened violence, 
by the defendant to the plaintiff, and the evidence of this 
witness, when considered in connection with the deposition 
of defendant’s brother in relation to the reconciliation of 
the parties, and the admissions of what the witnesses not 
examined would swear, is wholly insufficient, by itself, to 
authorize a decree dissolving the bonds of matrimony ex- 
isting between these parties. ‘The evidence of plaintiff’s 
sister and of defendant’s brother, owing to their relations 
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to the parties, and the conflict in their statements, can not 
be considered free from suspicion. 

The admissions of what the witnesses, not examined, 
would state, must be held to have the same force as though 
sworn to by them, in depositions duly taken by the defend- 
ant. This being so, the case stands thus: The only wit- 
ness whose evidence is relied upon to sustain the charges 
made in the bill, is, in the first place, a witness of general 
bad character; 2d, she stated that if examined, she would 
swear to a certain fact, which, when afterwards examined, 
she denied ; and, 3d, her evidence, as to a material fact, is 
contradicted by the evidence of defendant’s brother. This 
leaves the plaintiff’s case without support, except from the 
evidence of a single witness of general bad character, and 
whose evidence is otherwise seriously impeached. 

6. The plaintiff’s case can derive no support from the 
admissions in the defendant’s answer. For reasons of 
public policy, as well as by positive enactment, (Revised 
Code, § 2355,) the answer of a defendant in such a ease, 
whether sworn to or not, is not permitted to be used as 
evidence for or against either party. But if these objec- 
tions did not exist, the admissions in the answer, on the 
same subject, would have to be taken altogether, and then 
they show that the pretended violence charged was, as to 
these parties, no evidence at all, but was a fraudulent de- 
vice, resorted to by them to deceive the court, and to ena- 
ble the plaintiff to accomplish an unlawful purpose. This, 
if true, ought to dismiss the plaintiff’s bill out of court. 

Upon the whole, we are satisfied the plaintiff’s complaint 
is without merits, and that the chancellor’s decree ought to 
be affirmed, both in dismissing her bill of complaint and 
in decreeing the cost against her next friend. 

The decree of the chancellor is affirmed, and the plain- 
tiff’s next friend, the said John Maxey, will pay the costs 
of this court and of the court below. 
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BOYD ev at. vs. HUNTER. 


{ BILL IN EQUITY BY WIDOW, AFTER ALLOTMENT OF DOWER, AGAINST HUSBAND’S 
ADMINISTRATORS AND THEIR TENANTS, TO RECOVER RENTS OF LANDS LEASED 
BY HUSBAND BEFORE THE MARRIAGE AND HIS DEATH, AND AFTERWARDS 
LEASED BEFCRE ALLOTMENT OF DOWER BY ADMINISTRATORS, ] 


1, Bill in chancery ; what, not without equity.—-A bill in chancery by the 
widow to recover the rents of her dower interest from the death of the 
husband to the assignment of her dower, is not objectionable for want 
of equity. 

2, Same; what not multifarious.—It is not multifarious, because a de- 
mand for the rents derived from a lease made by the husband is joined 
with a claim for rents against the administrators personally, accrued 
before and after the allotment of dower. 

3. Same; in what suit, heirs of decedent, are not necessary parties de- 
fendant.—The heirs at law of the decedent are not necessary parties 
defendant with the administrators, to a suit against the latter by the 
widow for the rents of her dower interest after its assignment. 

4, Same; what not misjoinder of parties.--Nor is it a misjoinder of parties 
to unite the tenants of the administrators with them as defendants. 

5. Same; when equity will settle malters of account which are enforceable 
at law.—The jurisdiction of equity having attached, that court will 
complete justice between the parties by settling an account for rent due 
by the tenants, up to the termination of the defendant's possession, 
although such rents might be recovered at law. 

6. Administrators, how liable for rents to dowress.--The administrators, in 
this case, are liable as such for the rents accrued under the husband’s 
lease, and personally for those arising under the lease made by them. 

7. Administrators’ tenants of ; how liable to dowress for rents.—The ten- 
ants of the administrators are liable to the dowress for the rents not 
paid by them at the date of the assignment of dower, and for such as 
may afterwards accrue during the continuance of their possession, 

&. Estate for years; how effects a title of dower.--An estate for years 
interposes no impediment toa title of dower, and if rents be reserved 
to the use of the husband the widow is entitled, upon endowment, to a 
proportionate part of such rent. 


ApprsL from Chancery Court of Dallas. 
Heard before Hon. W. B. Woops. 


The facts upon which the decision is based are suffi- 
ciently stated in the opinion. 











706 FORTY-FOURTH ALABAMA. 


Boyd et al. v. Hunter. 





——_————.., 





Warts & Troy, and W. E. Boyp, for appellants.—There 
was no equity against Boyd and Milhouse, as administra- 
tors of Hunter, because complainant was not entitled, as 
dower, to any portion of the rent for 18.6. 

Jno. S. Hunter, before his marriage with complainant, had 
leased the lands for one year. He had conveyed his pres- 
ent estate in the lands, and only had an estate in reversion 
after the termination of the lease, at the time of his mar- 
riage ; and during the coverture he continued to have only 
an estate in reversion. 

This lease, made before marriage, was binding on the 
subsequent wife, and on the death of the husband the 
surviving wife became dowable only of the estate in rever- 
sion, and took that subject to the lease made before the 
marriage. 

See Scribner on Dower, 1 vol., p. 567, § 22. The note 
taken for the use of the real and personal property was 
not real estate, of which the wife was dowable. IEf she 
was entitled to any portion of the proceeds of this note, 
she was entitled to it by virtue of the statute of distribu- 
tors, as of personal property belonging to her husband's 
estate. Equity had no jurisdiction over this, on the facts 
stated in this bill. Boyd and Milhouse were not liable to 
her for the rents of 1867. They did not occupy or use the 
lands of which she was dowable. She had her dower 
assigned in these lands in the early part of 1867, and 
whoever occupied the parts assigned to her was respon- 
sible to her for rent or use and occupation, and for this 
she had a complete remedy at law. She could, therefore, 
have sued 8. Hunter and Riggs at law for the rent of that 
portion of her dower interest. She had acomplete remedy 
against them, and none against Boyd and Milhouse for the 
year 1867. 

Hunter and Riggs could, therefore, have legally paid to 
her the rent of her dower lands, and Boyd and Milhouse 
had no right to collect of them the rent.—See Lnglish v. 
Key, supra. 

The bill was multifarious, even if it contained equity, 
because there was no propriety in making Boyd and Mil- 
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house parties in both their individual and representative 
capacities.—See Story Eq. PI. 

Boyd and Milhouse had no connection with Hunter and 
Riggs in any liability for the rent of her dower land in 
1867, and for these two reasons the bill was multifarious 
as to them. 

It was multifarious, because, if Boyd and Milhouse were 
proper parties and liable in equity to complainant, still 
there was no equity as to S. Hunter and Riggs, and they 
should not have been joined as defendants to the bill. 

The rents of 1856 and 1867 were, as presented in this 
bill, separate and distinct matters, which had no connection 
with each other. 

There was no joint liability between Boyd and Milhouse, 
and Hunter and Riggs, as to the rents of her dower lands 
for 186/, and Hunter and Riggs were certainly not liable 
in any aspect of the case for the rents of 1866. The 
account of the rents for 1866 could have been taken with- 
out any refereuce to those of 1867; they were not at all 
connected with each other. 

The bill is therefore multifarious, by joining parties 
wholly unconnected with each other, and because separate 
and distinct matters, wholly disconnected, are joined in 
the same bill.—See Bean v. Bean’s Adm’r., 37 Ala. 17; 
Mecham v. Williams, 9 Ala. 841; Colburn v. Broughton, 
9 Ala. 851; MWelIntosh v. Alexander, 16 Ala. 87, and authori- 
ties therein cited ; Felder v. Davis, 17 Ala. 418. 

The bill ought to have been dismissed for non-joinder of 
the heirs of John S. Hunter, if the widow was entitled to 
any share of the rents of 1866, as dower. 

Now, the rent for 1866 was either personal assets of the 
estate of J.S. Hunter, or it constituted a part of his real 
estate. If it, by reason of the lease to McArthur & Co., 
before his marriage with complainant, had become severed 
from the veal/y, and thus become a part of his personal 
assets, in the hands of his administrators, then, it is too 
clear for argument, that the only clair the widow could 
have to any share of these rents, was as a distributee in 
the estate, under the statutes of Alabama, and she was not 
entitled to any share of it as dower. 
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If, on the other hand, the rent for 1866 was still to be 
considered as a part of J. S. Hunter’s real estate, so as to 
entitle his widow to a share of it as dower, then it is 
equally clear that no decree could legally be made, allow- 
ing her a share of it as dower, without having the heirs of 
J.S. Hunter before the court. If this rent was realty, it 
belonged to the heirs, subject to the widow’s dower, and 
not to the personal] representatives, Boyd and Milhouse ; 
and Boyd and Millhouse did not and could not represent 
legally the heirs of J. S. Hunter as to any portion of the 
realty belonging to his estate. The rights of the heirs 
can never be legally divested, unless they are before the 
court.—See Kennedy v. Kennedy, 2 Ala. 573 ; Bonduraut v, 
Sibley’s Heirs, 837 Ala. 565; Batre v. Auze, 5 Ala. 173; Jen- 
nings v. Jenhus, 9 Ala. 286. 

In this aspect of the case, the failure to make the heirs 
of J. S. Hunter parties defendant, was a fatal defect to the 
bill.—See Kennedy v. Kennedy, 2 Ala. 573; Batre v. Auze, 
5 Ala. 173; Phillips v. Threadgill, 37 Ala. 93; Gould v. 
Hays, 19 Ala. 435 ; Moore v. Murrah, 40 Ala. 573. 

The decree (joint decree) requiring Wm. E. Boyd and 
Franklin S. Milhouse, in their individual and personal 
capacity, to pay the rent for 18:7, cannot be sustained. If 
they were liable at all for the rent of 1867, they were liable 
in their representative character. There is nothing in the 
proof to make them liable personally. 

After her assignment of dower, if Hunter and Riggs 
did not rent subject to her dower, Boyd and Milhouse could 
not have legally recovered of Hunter and Riggs the part 
of the rent due to her. They could have successfully de- 
fended against a suit brought by Boyd and Milhouse to 
the extent of her right.—See English v. Key, 39 Ala., supra. 

But, although Mrs. Hunter may be entitled to one- 
third of the rents after the termination of the lease to 
McArthur & Co., until the actual assignment of her dower, 
from ist January to Ist April, 1867, yet out of whom must 
she obtain this rent? She cannot make Boyd and Mil- 
house liable for it, either in their representative capacity, 
or in their individual capacity, unless they occupied the 
lands, or collected the rents, before the commencement of 
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this suit. She can only look to the persous who occupied 
the lands assigned her as dower. 

The proof very strongly shows that she could have 
rented her dower lands, after they were assigned to her, on 
quite as good terms as at an earlier time of the year; and 
this is proven by her own witnesses. 

But, going back to the point as to whether Mrs. Hunter 
is entitled to a part of the rent of 1866 as dower; let us 
examine a liitle further her right in this respect. We 
know that the old books hold that rents savor of the realty, 
and that widows are entitled to a share of them as dower. 
And if a man made a lease of his lands for years, reserv- 
ing rent, and afterwards take wife, and then die, the wife 
surviving (it is said in the old books) shall be dowable of 
the lands so leased, after the termination of the lease, and 
also of the rents, from the death of the husband. 

Why wasit so beld in the old books? Under the foeudal 
system, rents were paid in kind of the products of the soil. 
The rents reserved, under a lease for a term of years, were 
to be paid in the products of the soil, as they were annu- 
ally made ; and hence they were said to savor of the realty, 
and in some respects to be cousidered as realty. They 
descended to the heir, and not to the personal representa- 
tive of the intestate, and the widow was said to be dowable 
of them as of the realty. 

But with the change of times, new kind of leases are 
made. When rents are payable in money, or where a 
separate note or bill is taken for the rent, under a lease for 
years, and the suit is not merely reserved, in the contract 
of lease, then, in all such cases, the rents are severed from 
the realty, and become personal assets, which go to the 
personal representative, and not to the heirs on the death 
of the intestate—Williams on Executors, on top page, 
696, marg. p. 697. He uses this language: “If the rent be 
reserved for years, and be severed from the reversion, it may 
then go to the executor or administrator, although the 
reversion goes to tlie heir.” 

This lease to J. McArthur & Co., was made before the 
marriage of Mrs. Hunter to John 8S. Hunter, and a prom- 
issory note, providing for the payment of $11,000 Ou for 
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the use of the lands and personal property ; the note was 
in his possession at the time of his death. This note was 
separate from the deed of lease, in which rent is reserved 
for two more years if the lessees choose to hold under it, 
Now, is not the very act of taking the promissory note for 
the rent of 1866, a severance of the rent from the realty ? 
Does not this note go to the administrators of Hunter, and 
not to his heirs? This rent note did not become due until 
after the death of Hunter. If it had become due before 
his death, it is clear on all the authorities, that as between 
the heirs and the personal representatives, the note would 
have gone to the personal representative. 

Now, if this note descended to the heirs, (and it is only 
in this court that the widow can be dowable of any part of 
it,) then, how could she have a right to come into a court 
of equity to recover any part of it from the administrators, 
who have collected it since it matured? Why could she 
not recover it in a suit at law, as for money had and 
received by Boyd and Milhouse to her use? When ono 
person has money in his possession, which, ex cquo et bono, 
belongs to another, the latter has a full and complete 
remedy at law for its recovery.—See J//itchcock v. Lukins, 
8 Porter, 333. If this be true, then the bill is without 
equity, as to the rents of 1866. 

Suppose John 8S. Hunter had received this rent for 1866 
in advance, and had this identical money in hand at his 
death, could the widow be dowable of the money? The 
money would be the representative of the rent of the land. 
Is it not clear that the reception of the money, although it 
remained in hand at his death, was a severance of the rent 
from the realty, and be considered as personal assets in 
the hands of the administrators? Could the heirs have 
laid any claim to it as against the executors? It seems to 
us clear, that it would have belonged to the administrators. 
Now, when a promissory note, or bill of exchange, iy taken 
for the rent, is not this as much a severance from the 
realty as the taking of bank bills— money ? 

But whatever may have been the doctrine of the common 
law as to the right of the widow to dower, we insist that 
the statutes of Alabama must govern, and that under these 
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statutes and our decisions, the widow is not entitled to 
dower in rents. All that she can possibly recover is mesne 
profits, as damages from the time of her husband’s death 
to the time of actual assignment of dower, in the hands to 
which she is entitled as dowress. Her right to mesne 
profits as damages can only be allowed from the time her 
right to dower accrues, to the time of the assignment by 
metes and bounds.—See Beavers & Jamison v. Smith, 
11 Ala. 32; Smith v. Smith, 13 Ala. 329; Slater v. Meek 
and Wife, 35 Ala. 528. These cases very clearly show that 
whilst Mrs. Hunter may be entitled to damages as mesne 
profits, from the Ist of January, 1867, to the Ist of April, 
1867, the time when her dower was assigned, she is not 
entitled, in equity, to any rent after the assignment; and, 
she is only entitled to this against Boyd and Milhouse in 
their representative capacity, after they have received the 
rents. 








Brooks, Haratson & Koy, contra.—l. Where a widow 
brings a suit at law she may, after a recovery there. pro- 
ceed in equity for an account of the rents and profits.— 
Turner v. Morris, 27 Miss. 733 ; 1 Story’s Eq. § 512. 

2. The widow is entitled to one-third of the rents due 
under the contract made by the intestate, in his life-time, 
with McArthur & Co. “If the lands of which the widow 
is dowable, be subject to a demise for years created by the 
husband previous to the marriage, upon which rent is re- 
served, his widow will be entitled to recover a third part of 
the reversion, and a like proportion of the rent and dam- 
ages.” —2 Scribner on Dower, § 6, p. 660. In 1 Scribner on 
Dower, § 12, p. 222, it is said, “if rent be reserved to the 
husband, upon the intervening estate, the widow is enti- 
tled upon endowment to a proportionate part of such rent ;” 
and at section 6, p. 861, of the same, it is held “ that an 
estate for years, whether created before or after marriage, 
interposes no obstacle to a claim of dower. In every such 
case the wife is entitled to be endowed of the reversion 
in fee, and also of a proportionate part of the rent, as in- 
cident to the reversion. If the husband make a lease for 
years, reserving a rent, and taketh a wife, the husband 
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dieth, the wife shall be endowed of a third part of the re- 
version by metes and bounds, togetaer with a third part of 
the rent.” * * * And in Lomax’s Digest of the law of 
real property, §§ 1, 2, p. 97, it is held “that dower was due 
of mines of coal and lead, wrought during the coverture, 


ad ad * by lessees for years, paying pecuniary rent 
or rents in kind, ° * * and that she is en- 


dowable of incorporeal hereditaments, as rents, commons, 
estovers, and the like.” And in section 6, page 723, of the 
same volume, itis held “that if a husband make a lease for 
years, reserving rent, marries and dies, his wife shall be 
endowed of a third part of the reversion, together with a 
third part of the rent. And in 2 Scribner, supra, § 35, 
p. 672, it is held that “if the lands weve leased for years, 
before the marriage, the widow will recover dower, not ac- 
cording to the value of the land, but according to the rent ; 
and it follows that if the rent reserved is only a nominal 
one, no dowages, or none but such as are merely nominal, 
can be recovered.”—See, also, Chase’s Case, 1 Blonding’s 
Ch. Rep. 206, 231. 

3. The widow is entitled to recover in equity, as against 
the heirs or administrator, the rents or mesne profits accru- 
ing from the lands assigned her as dower, from the death 
of her husband to the time when her dower was allotted. 
Slatter v. Meek and Wife, 35 Ala. 528, 538, 539. This au- 
thority shows that the rents are recoverable by the widow 
from the time of the death of her husband. Such being 
the case, Mrs. Hunter is entitled to recover rent from the 
time of the death of her husband, to-wit, the 2Uth day of 
August, 1860. 

4. The widow being entitled to a proportionate part of 
the rent, which accrued before the assignment of her dower, 
to-wit, from the 20th of August, 1866, to the Isth day of 
April, 1867, when the assignment was made, the only 
forum in which she could recover such rent is a court of 
chancery.—Slatter v. Meek and Wife, 35 Ala. 528-39; 
Turner & Sharp v. Morris, 27 Miss. Rep. 737; 1 Story’s 
Eq. § 626; Waters v. Williams, 38 Ala. 680-84. It is true 
that the rents, which accrued after the assignment of dower, 
are recoverable at law ; but, as the claim for rents which 
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accrued before the assignment of dower is of an equitable 
nature, this is a sufficient ground for the assistance of a 
court of equity, and, jurisdiction having been obtained for 
that purpose, it is proper to exercise it in settlement of the 
entire controversy, and thereby prevent multiplicity of 
suits. The case from 27 Miss., supra, is exactly in point; 
see, also, 1 Story’s Eq. § 512. These authorities clearly 
show that the appellee is entitled in this suit to recover all 
the rents which accrued after the assignment of dower, al- 
though the same is a legal demand; for, where equity 
takes jurisdiction for one purpose, it will settle all the 
rights and equities between the parties.—1l Story’s Eq. 
§ 71. 

5. But it is objected that the bill is multifarious, for the 
reason that it unites the defendants, Riggs and Hunter, 
who are liable only for the rent which accrued after the Ist 
day of January, 1807, with Boyd and Milhouse, who are 
liable for the rent which accrued from the death of the hus- 
band, 20th August, 1866. It is true that Riggs and Hun- 
ter are not liable for the rent which accrued in 1866. but it 
is insisted, that under the facts and circumstances in this 
ease, the bill is not obnoxious to the objections made ; for 
Boyd ard Milhouse were, and are, liable in equity to the 
widow, not only for a just proportion of the rent, which 
accrued in 1866, but also for the rent which accrued up to 
the 18th of April, 1867, when the dower was assigned. The 
only forum in which the demand could be maintained is in 
a court of chancery, and against Boyd and Milhouse this 
demand is one and indivisible, and Riggs and Hunter be- 
ing liable, also, in equity, for that portion of this demand 
which accrued from the Ist of January to the 18th of April, 
1867 ; it is eminently proper, if this were the extent and 
limit of their liability, that they should be united with 
Boyd and Milhouse in the same suit, and the court having 
acquired jurisdiction for one purpose would embrace and 
settle, in the one suit, the demands for rent subsequently 
accruing, whether they are legal or equitable. This posi- 
tion, we maintain, is well supported by authority. A bill 
for partition which unites tenants, who have possession of 

46 
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only a portion of the land, with a trustee who had posses- 
sion of the entire tract, is not multifarious, the accounts 
being so connected that the one can not be taken without 
the other.— Horton v. Sledge, 29 Ala. 478 ; Holstead v. Shep- 
pard, 23 Ala. 568; Kennedy v. Hamilton, 2 Ala. 573; Gaines 
and Wife v. Chew, 2 How. U.S. Rep. 619,641. In 2 How- 
ard, supra, it is said—“ that while the object of the rule 
against multifariousness is to protect the defendant against 
unnecessary expense, yet it would be a great perversion of 
the rule to impose upon the parties two or more suits in- 
stead of one.” In this case the complainant has but one 
demand ; it is for dower rent ; the defendants are all inter- 
ested in the demand, and their interests are all more or 
less connected with each other.—See, also, Story’s Eq. PI. 
§$ 533, 534, 539. 

6. As to misjoinder of defendants, it is submitted that 
the authorities already cited upon the doctrine of multifa- 
riousness clearly shows that the objection is not well taken; 
besides, a misjoinder of defendants is available only to the 
parties improperly brougnt in.--Horton v. Sledge, 29 Ala. 
p. 478. . 

7. A demurrer, for want of proper parties, must show 
the persons who are not, but ought to be, made parties.— 
Chapman v. Hamilton, 19 Ala. 221. The demurrer, for want 
of proper parties in this case, does not name the persons 
who are omitted, but is vague and uncertain ; so, also, the 
other grounds of demurrer assigned are too vauge and un- 
certain to be considered by the court. 

8. The position of the counsel for appellants, that Boyd 
and Williams are not responsible for the rent which ac- 
crued after the assignment of dower, can not be maintained. 
The principle decided in the case of English v. Key, (39 
Ala. R. 113,) that a tenant is not bound to pay rent to the 
landlord, when he, the tenant, has been evicted under a 
paramount title, or when, since the inception of the lease, 
the title of the landlord has been extinguished, or has 
passed from him, either by his own act or by operation of 
law, does not exonerate Milhouse and Boyd from liability 
to pay rent which accrued after the assignment of dower 
in this case. It was the duty of Boyd and Williams to 
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assign dower to Mrs. Hunter without delay. ‘This obliga- 
tion they violated. Instead of performing this duty, they 
wantonly resisted her application for dower, and leased the 
lands to Riggs and Hunter for the year 186/. At the time 
they thus leased the lands, Mrs. Hunter, by virtue of her 
right to dower; was entitled to one-third of the rent of the 
premises. Instead of recognizing her right to an aliquot 
portion of the rent, they took the note for the rent, payable 
to themselves as administrators, and resisted her applica- 
tion for dower. and remained in possession of the premises 
by their tenants; and they and their tenants were and 
continued liable to her for her portion of the rents or 
damages, not by virtue of any thing which subsequently 
happened, but by virtue of a pre-existing right. And 
though Riggs aud Hunter were not bound to pay Boyd and 
Milhouse the rent which accrued after the assignment of 
dower, upon the portion of land allotted to her, yet they, 
and Boyd and Milhouse, all remained justly bound to her 
for such rent. 

If “A” is kept out of the possession of his premises for 
twelve months by an adverse holder, who for six months 
thereof remains in the actual possession thereof, and for 
the other six months puts the same in the possession of his 
tenants, it can not be denied that the adverse holder, as 
well as his tenants, are liable to “A” in damages for the 
detention of the land by the tenants, even though the ten- 
ants should cease to be bound for the rent to their land- 
lord. 

In this case, the tenants were not evicted — neither did 
they attorn to Mrs. Hunter ; but they held and enjoyed the 
entire premises under the lease by Boyd and Milhouse, 
who elected to consider the contract as still existing. In 
fact, Milhouse and Boyd held Riggs and Hunter bound to 
them for all the rent, and the latter at no time repudiated 
the contract, or insisted upon a failure of consideration, 
but recognized their liability to pay them the entire rent 
stipulated for in the contract. They all act in concert and 
are all liable to the complainant. 

The liability of Boyd and Milhouse is entirely personal, 
from beginning to end. They were, and are, personally 
liable to Mrs. Hunter in equity for her portion of the rent 
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collected by them from McArthur & Co.; they were, and 
are, personally liable to her in equity for the rent which 
accrued from the Ist day of January, 1867, up to the time 
of the assignment of dower; and so, also, of the rent 
which accrued afterward. For no portion of this rent are 
they liable in their representative capacity. 

9. At the time of the commencement of this suit, Mil- 
house and Boyd being liable to Mrs. Hunter for all the 
rent which had accrued up to the assignment of dower, and 
Riggs and Hunter being also liable for a portion thereof, 
Mrs. Hunter has clearly the right to bring and maintain 
this suit for the recovery of the same, and is entitled to 
recover in the same suit all the rents which subsequently 
accrued. The plaintiff, even in an action of ejectment at 
law, is entitled to recover all the rents which bave accrued 
up to the time of trial. The idea that a court of chancery 
would, in such a case, afford a remedy less complete than 
a court of law, is contrary to all principle and authority. 
Jt must be borne in mind, that this is not a suit for the en- 
forcement of a contract between Boyd and Milhouse, and 
Riggs and Hunter; on the contrary, this is a suit to re- 
cover the rent or damages to which complainant is entitled 
as dowress—the right of action to recover a part of which 
had accrued before the commencement of this suit, and 
could only be enforced in a court of equity ; which having 
taken jurisdiction for one purpose, will, to avoid multipli- 
city of suits, compel the defendants to account for all the 
rents for which they are accountable, whether the same 
accrued before or since the commencement of the suit. 

10. The demurrer, for not having made the heirs of Hun- 
ter parties to the suit, was properly overruled for two rea- 
sons : 

First.—The names of the heirs are not shown in the de- 
murrer.—19 Ala. 121. 

Second.—The right of the complainant to dower having 
been established by a decree of the probate court, in a 
proceeding to which the heirs of the intestate were made 
parties, and the administrators, and not being entitled to 
the rent which accrued in 1866 and in 1867, as against the 
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heirs, they (the heirs) are clearly neither necessary nor 
proper parties to this suit. 

The administrators having received and being accounta- 
ble for rents to which the widow is entitled, they must be 
considered as personally holding for her.—35 Ala. 501 ; 
30 Ala. i132, 

11. “ Dower is a legal, equitable and moral right, favored 
in a high degree by the law, and, next to life and liberty, 
held sacred.—Pervrine’s Ex’r v. Perrine, 35 Ala. 647. And 
we trust that, in the exercise of a sound discretion, the 
courts of justice will not permit the wiley defendants to 
render it nugatory, or impair its value, 





B. F. SAFFOLD, J.—The appellee, the widow of John 
S. Hunter, deceased, filed her bill against his administra- 
tors and the other appellants, who were in possession, to 
recover the rents of her dower interest. She was married 
on the 15th of January, 1866, and her husband died on the 
30th of August, following. On the 14th of November pre- 
ceding the marriage, Hunter rented his lands to McArthur 
& Co., for the year 1866, they paying part cash and giving 
their note for the remainder, due January Ist, 1867. At 
the close of that year, Boyd and Milhouse, the administra- 
tors, rented the same lands for 1867, to Thomas Riggs and 
Starke Hunter, and took their notes for the rent due Jan- 
uary Ist, 1868. The appellant’s dower in these lands was 
assigned to her on the 15th April, 1867. The bill was filed 
October 18th, 1867, and made the administrators, in their 
representative capacity and personally, and Riggs and 
Starke Hunter individually, as tenants, parties defendant. 

This bill was demurred to by all of the defendants—Ist, 
for want of equity; 2d, multifariousness; 3d, misjoinder 
of parties defendant; 4th, non-joinder of parties defend- 
ant; 5th, because the debt claimed was not due. The de- 
murrer was overruled. At the final hearing on the plead- 
ings and proof, the chancellor decreed the relief prayed for, 
confirmed the report of the register without objection, and 
rendered judgment against the administrators for the rent 
of the dower land from the death of the decedent to the 
Ist of January, 1867, and against them individually, and 
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against Riggs and Hunter for the rents of 1567, and 
charged the costs against the estate. 

For the errors alleged in this decree the appeal was 
taken. 

The appellee, having procured the assignment of her 
dower in the probate court, sought in equity the recovery 
of the rents from the death of her husband to the date of 
the assignment. Of her right to do so there can be no 
question in this State.—Slatter v. Meek, and Wife, 35 Ala. 
528; McAllister’s Exr’s v. McAllister,37 Ala. 484; Perrine’s 
Exr’s, v. Perine, 35 Ala. 644; Waters v. Williams, 38 Ala. 
680. The widow’s right to have dower assigned to her is 
not a legal right in the land, nor in any portion of it; and 
hence, on the mere strength of her right to be endowed 
she could maintain no action at law to recover the posses- 
sion, nor for the rents and profits.— Cook & Hardy v. Webb, 
18 Ala. 814; Inge v. Murphy, 14 Ala. 289; Waters v. Wil- 
liams, 38 Ala. 680. 

The non-joinder of the heirs-at-law of Jno. S. Hunter, 
as parties defendant, was not a material objection. The 
dower had been allotted, and the rents had been received 
by the administrators ; the heirs could not have recovered 
it from them.—JIceLaughlin v. Goodwin, 23 Ala. 846. 

If Riggs and Hunter were improperly joined with the 
other defendants, they only could take advantage of it. 
Horton v. Sledge, 29 Ala. 478. The consideration of whether 
they could do so or not, is so involved with the ojection of 
multifariousuess, that we will examine them together. 

To prevent multiplicity of suits, courts of equity some- 
times entertain bills by complainants between whom there 
exists no privity of contract, and against defendants be- 
tween whom exists no connection whatever, except a com- 
munity of interest. The objection of multifariousness is 
confiued to cases where the case of each defendant is en- 
tirely distinct and separate in its subject-matter from that 
of his co-defendants. All that can be done in each par- 
ticular case, as it arises, is to consider whether it come 
nearer to the class of decisions where the objection is held 
fatal, or to the other class, where it is not.— Kennedy v. 
Kennedy, 2 Ala. 571; Gaines and Wife v. Chew, 2 How. 
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619, 641; Horton v. Sledge, 29 Aia. 478. If the complain- 
ant has an equitable right against each of the defendants 
in the subject-matter of the suit, she may proceed against 
all of them in one suit. The claim for rents of the dower 
interest from the death of the husband to the assignment 
of dower, was a single demand, and shown by the author- 
ities before cited to be recoverable in chancery. The ad- 
ministrators having received a part of the rents, and hav- 
ing leased the lands and taken notes for the remainder, 
must be considered as holding them for the widow.— Boyn- 
ton v. Sawyer, 35 Ala. 497; McLaughlin v. Godwin, 23 Ala. 
846. Riggs and Hunter were the tenants of the adminis- 
trators: If they had not paid the rent due from them be- 
fore the assignment of dower, they, too, were accountable 
to the dowress in equity up to'that time: for though a ten- 
ant may not deny his landlord’s title, he may show that it 
has passed to another by operation of law.—Lnglish v. Key, 
39 Ala. 113; Rev. Code, $$ 2616,1568. The demurrer was 
properly overruled. 

It is objected to the decree, that as the decedent had 
leased the lands before his marriage with the appellant, his 
administrators were not liable to her for the rents accruing 
under that lease. Anestate for years, or other mere chat- 
tel interest, interposes no impediment to a title of dower. 
If rent be reserved to the husband, the widow is entitled, 
upon endowment, to a proportionate part of such rent.— 
Herbert v. Wren, 7 Cranch, 370; 1 Hilliard on Real Prop. 
3d ed., p. 103, $ 46; 1 Scribner on Dower, p. 361, § 6. 

It is further objected that Riggs and Hunter are liable 
at law only, if at all, for the rents accruing after the allot- 
ment of dower. These rents could certainly have been re- 
covered in an action at law, but as the jurisdiction of 
equity hadattached, that court will complete justice between 
the parties by settling a mere matter of account.—Stow v. 
Bozeman’s Exr’s, 29 Ala. 397. There would be more force 
in this objection if the assignment of dower per se evicted 
the tenant. But although as soon as the premises have 
been set out and assigned to the wife, and the allotment 
confirmed by the court, the freehold vests in her by virtue 
of her husband’s seizin, and her estate is a continuation of 

















720 FORTY-FOURTH ALABAMA. 
Thomas et al. v. Bibb et al. 








his by appointment of law, the tenant is not required to 
be ousted.—Coke, Litt. 239, a; Windham v. Portland, 4 
Mass. 384; 1 Hilliard on Real Prop., 3d ed., p. 103, § 46, 
and note b. 

Whether or not the tenants were at liberty to relinquish 
possession of any part of the dower interest on its assign- 
ment, there is no evidence that they did so. They were 
liable for the rent which accrued during their possession. 
Rev. Code, 2616, 1568. 

The administrators could not be liable otherwise than 
iudividually for the rents accruing under the lease made by 
them. 

The report of the register, ascertaining the value of the 
rents, was not objected to. 

The decree is affirmed. 


Note By Reporter.—At a subsequent day of the term 
appellants applied for a rehearing, to which the following 
response was made : 


Bb. F. SAFFOLD, J.—We have carefully considered the 
application for a rehearing. The matters on which it is 
based were not slighted in the former investigation, but re- 
ceived due attention. We have reviewed that examination, 
and can not see that there is error in the decision. 

The rehearing is denied. 
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THOMAS et at. vs. BIBB ET AL. 


[ATTACHMENT——‘‘ ACT FOR PROTECTION OF AGRICULTURAL LABORERS ;” UN- 
CONSTITUTIONALITY OF .] 


1. Objection, what can not be raised for first time in appellate court.--The 
objection that no complaint was filed can not be made for the first time 
in the supreme court, when the record shows that the parties appeared 
by attorney in the court below. 

2. Act of December 23th, 186%, entilled ‘‘An act for the protection of agricul- 
tural laborers ;" unconstitutionality of —The ‘‘Act for the protection of 
agricultural laborers,” approved December 28th, 1868, is unconstita- 
tional, because it does not provide for a trial by jury ; there being no 
provision for such a trial in the act, or by the general law, either in the 
probate court, or in the circuit court on appeal. 

3. Same.—An act of the legislature conferring additional jurisdiction on 
the probate court, without provisions in the act for an appeal, is not 
unconstitutional, if an appeal is provided by the general law. 


ArpeaL from the Probate Court of Montgomery. 
Tried before Hon. GrorGE ELy. 


The facts upon which the ease turns are set out in the 
opinion. 


Watts & Troy, and Graves & Ruea, for appellants. 
JoHN G. FINLEY, contra. 


B. F. SAFFOLD, J.—The appellees, upon affidavit, 
reciting that the appellants were justly indebted to them 
four hundred dollars for services as agricultural laborers, 
and that a portion of the crops cultivated by them had 
been removed from the premises, whereon they were grown, 
without full payment of all wages due, obtained an attach- 
ment returnable to the probate court. This attachment 
was levied on four bales of cotton, in the possession of 
Lehman, Durr & Co., who were also summoned as gar- 
nishees. The cause was tried by the probate court and 
judgment rendered against the defendants, the entry of 
which recites that the parties came by their attorneys, and 
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the evidence being heard the cause was submitted to ‘the 
court, &c. The defendants excepted to the rendition of 
the judgment. 

We will not consider the assignment of error, in refer- 
ence to the amendment of the affidavit, because it was not 
excepted to on the trial, and is not urged by the appellant’s 
counsel. 

The objection, that no complaint was filed, ean not be 
made for the first time in this court. As the parties ap- 
peared by attorney, we are authorized to presume that it 
was dispensed with or lost.— Allen v. Harper, 26 Aia. 686 ; 
Bancroft v. Stanton, 7 Ala. 351. 

It is insisted that the probate court had no jurisdiction 
to try the case, because the act of the legislature author- 
izing the proceeding is unconstitutional—Ist. In not pro- 
viding for an appeal; 2d. In not providing for a trial by 
jury. In support of the first ground of objection two 
cases are cited.— Lr parte Haughton, 38 Ala. 570, and Tims 
v. The State, 26 Ala. 165. The decision in these cases 
was based upon the fact that the proceedings were before 
a justice of the peace, and of a criminal character, con- 
cerning which no appeal was provided, either by the gen- 
eral law or the special acts conferring the jurisdiction. In 
the case of Tims v. The State, the court says: “The gen- 
eral law, having no application, and the act itself not pro- 
viding for an appeal, the constitutional right is not secured! 
These decisions, moreover, were constructions of a provis- 
ion of the constitution exclusively applicable to cases tried 
before justices of the peace.—Const. Art. 6,§ 13. The Re- 
vised Code, section 2247, provides that “any party toa 
suit or proceeding aggrieved by a final judgment, decree 
or order of the judge of probate in such suit or proceed- 
ing, may appeal to the circuit or supreme court therefrom,” 
&e. Astothe second ground of objection, the right of 
trial by jury is confined to cases in which it was conferred 
by the common law, to suits which the common law recog- 
nized amongst its old and settled proceedings and suits, in 
which legal rights were to be ascertained and determined, 
in contradistinction to those in which equitable rights 
_ alone were recognized, and equitable remedies were admin- 
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istered, or in which was a mixture of law and equity.—- 
Story on Const. § 1763; Tims v. The State, 26 Ala. 165 ; 
Boring v. Williams, 17 Ala. 510. Our State constitution 
confers upon the probate court jurisdiction of contracts for 
jabor, a court in which the trial by jury does not prevail. 
In consideration of the changes which are continually hap- 
pening in the affairs of society—the great change which 
has recently taken place in our society--it was doubtless 
thought expedient and wise, while preserving this invalu- 
able right intact, to present to the people a speedier, and (in 
many cases) a more preferable mode of determining ques- 
tions of property. The probate court answers generally 
to the spiritual court of the common law, and, in the mat- 
ters of its peculiar jurisdiction, no right to a trial by jury 
existed previously, or is conferred by the constitution. 
The “Act for the protection of agricultural laborers,” (Acts 
of 1868, p. 455,) was designed to put into operation a pro- 
vision of section 9, of article 6, of the State constitution. 
How can this provision be made to harmonize with section 
13 of article 1, “that the right of trial by jury shall remain 
inviolate.” It will be observed that the same question is 
presented respecting the jurisdiction of justices of the 
peace.—Const. Art. 6, § 13. The court of a justice of the 
peace may be said to be really a jury court, because, in 
their quarter sessions, if they inquire of any offense, or 
decide any cause between party and party, they do it by 
jury.—Lamb. Eiren, 384. But, without provisicn by law, 
they can not impannel a jury; though the justice’s court 
has been a jury court in this State since 1858, yet from 
the inception of the State to that time it was not. The 
right to the cireuit court, and a trial de novo there, were all 
the time secured by law, and thus was the right of trial 
by jury preserved. In appeals from the probate court the 
appellant may go either to the circuit or supreme court, 
where the issue is tried without a jury, and on the record 
only. It must be conceded that cases of which jurisdic- 
tion is given to the probate court, by the act under consid- 
eration, are such as the right of trial by jury attaches to. 
Neither the special act nor the general law secures the 
right. We are therefore impelled to the conclusion that 
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the said act is unconstitutional. In view of the great ben- 
efit to be derived to the people from the prompt and speedy 
determination of suits respecting small debts, and, es- 
pecially those arising out of an interest so great and indis- 
pensable as that of agriculture, we feel it incumbent upon 
us to say that the objection to the act would be remedied 
either by a provision for an appeal to a jury, or one for an 
appeal to the circuit court, with a trial de novo, as in the case 
of justices of the peace. 

The judgment is reversed, and as the cause can not be 
maintained, it is not remanded. 

















INDEX. 


ACTION. 


1. Actions ex-contractit or ex-delicto ; what form ati ficient in either case. 
Under our system of pleading and practice, a complaint in the 
form given in the Revised Code against a common carrier, is suffi- 
cient to authorize a recovery, whether the cause of action be ez- 
contracta or ex-delicto.— Southern Express Co. v. Crook... ... ce. cece 
Complaint; when suficient.—In an action on a dependant covenant 
or agreement, a complaint which follows the form given in the Re- 


po 


vised Code for such action is sufficient.— Toole v. Urquhart. ...... 
Complaint ; form of, as prescribed by Code, when et E an 
action by the indorsee of a bill of exchange against the indorser, a 
complaint that substantially conforms to the form of a complaint, 
in such a case, must be held to be a good complaint, whether the 
bill be or be not payable at a particular place.—Batile v. Weems... 
Discontinuance; what not equivalent to.—The death of one of sev- 
eral defendants served with process, in action of debt on a bond 
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or note executed by several persons, and the abatement of the suit 
as to such deceased defendant, does not discontinue the whole ac- 
MOR: COPPELL EE ALO. DYNON, 8.0.6 6.556 asciee sense vee edan pe sieatacs 
Death of defendant; how suit may proceed after.—In case of the 
death of one of the defendants who has been served with process, 
the court may proceed in the cause, at the proper term, to trial and 
judgment against the surviving defendants, without further notice 


ou 


Ol the Darby WHO 1s COAG iO oo. oo ibn ices 008 ono s:00 bie ed alileins oe 
Discontinuance ; what will operate as.—Where several executors or 
administrators are sued, service of summons on one is sufficient, 
and a discontinuance, without cause apparent on the record, as to 
—Huff, Adm’r, v. Davi- 


for) 


one, will be a discontinuance of the action. 


BORG Nac i eSatiee Sesame ees ‘ 
Form of action ; when one may be adopted for distinet causes of action. 
A plaintiff may proceed in one action for damages for breaches of 
two or more attachment bonds, executed by the same obligors in 


~1 


his favor.—Gabel v. Hammerwell.... 00... cee eee ee apie 
Joint action; what agreement will not support, in dents —C, and 
in pursuance of 


oo 


P. being separate and independent creditors of F., 
a verbal agreement to make common cause in obtaining, by suit or 
otherwise, what they could out of their debtor F., and to divide the 
recovery between them in proportion to their respective debts, sued 
F. jointly, in detinue, to recover specific property mortgaged to 
P.,— Held, that such an agreement would not support a joint action. 


Freer v. Cowles § Powell. ...... bah: Sralyd Pi decane Warde wien 


469 


646 


324 


324 


273 


336 


314 








726 INDEX. 
ACTION--ConTINUED. 





9. Who may sue in his own name, on contract with carrier.—One who 
has a beneficial interest in the performance of the contract, or a 
special property or interest in the subject-matter of the agreement, 
may support an action, in his own name, on the contract with a 
common carrier.—Southern Express Co. v. Caperton.....+.....+-.. 


AFFIDAVIT. 


1. Affidavit; definition of.—An affidavit is an oath in writing, sworn 
to betore an officer authorized to administer it, and it may or may 
not be subscribed by the party making it.— Watts et al. v. Womack. 

2. Sume; when sufficient to authorize issuance of an attachment.—Such 
affidavit, though not subscribed by the party making it, is sufficient 
to authorize the issuance of an attachment, under the act of October 
10th, 1868, and of December 28th, 1868, for the protection of labor- 
ers, and to enforce liens in their favor.—S. C...........--. 22.0. 

3. Same; when may be amended.—Such an affidavit, when otherwise 
perfect, may by teave of court be amended, by permitting the party 
who made it to subscribe his name to it in open court, after the 
return of the attachment int» court, although the judge of the court 
is not the officer or judge before whom it was originally sworn to. 
In such a case the signature is a matter of form, rather than of sub- 
stance.— S.C. ....<2 20 ace STOO sap amasd Sista arse sis eis (NY. uie 

4. Affidavit in support of application for new trial, what notice need 
not be given in relation to.—Under ordinance No. 39 of the conven- 
tion of 1867, and the acts of the legislature, in relation to the 
granting of new trials, it is not necessary that the parties adversely 
interested should be notified of the time and place of the taking 
of the affidavits in support of the application for the grant of a new 
trial._— Ex parte Norton §° Shields................ pee ivemcnireeetiee 

5. Affidavit made in Mississippi; what sufficient basis to authorize, on 
settlement in probate court.—An affidavit made in the State of Mis- 
sissippi, before an officer there, authorized to administer such oath, 
in regard to the correctness and justice of a claim against a dece- 
dent’s estate in this State, isa sufficient basis to support an amended 
affidavit in support of such claim, upon the settlement of an insol- 
vent estate in a court of probate in this State.—Fox v. Lawson, 
PIED oR G eis es ee civic hse eee ews Seiad sic ste vig Susie riod busier 

6. Attachment and affidavit, variance between ; how can not be taleen 
advantage of.—A variance between the affidavit and the attachment 
and complaint, can not be taken advantage of by demurrer to the 
complaint.—Odom v. Shackleford....... pYeeiiaers Retste <epia's eivloiste:s 47% 


AGENCY—AGENT. 


1. Agent; what competent witness to prove.—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 


agency, in a prosecution for forgery against the person who at- 
tempted to collect the money.—Manaway v. State..............-- 


d 
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AMENDMENT. 


Affidavit; when may be amended.—Affidavits under the acts of Octo- 
ber 10th, and of December 2th, 1868, for the protection of labor- 
ers, when the attachment issued thereunder is otherwise perfect 
may be by leave of the court amended, by permitting the party 
who made it to subscribe his name to it in open court after the re- 
turn of the attachment, although the judge of the court is not the 
officer or judge before whom it was originally sworn to. In sucha 
case, the signature is a matter of form, rather than of substance. 
Waite Gl: 0: WOMQCIE . ..:5:0:6:0:0 018s) 50% i lnig Wavaresseiaie Marner slataytiare etal 

2. Sheriff, return of ; how may be amended.— The sheriff’s return of 
the levy of an attachment, sued out by a landlord against the crop 
of his tenants, may be amended, so as to show that the crop levied 
on was grown on the rented land.— Odom v. Shackleford.......... 331 


605 


3. Complaint, amendment of ; presumption in relation to.— Where a com- 
plaint has been amended by striking out a party defendant, it will 
be presumed to have been rightfully done in the absence of proof 
to the contrary, apparent on the record.—S. C............ sired eat OE 


ARREST, ILLEGAL. 
1. Arrest without a warrant; not forbidden by the constitution —An 
arrest without a warrant, under the provisions of the Revised Code, 
is not illegal. It is the issue of a warrant, without oath or affirma- 
tion, which is forbidden by the constitution, and not the arrest 
without the warrant.-- Williams v. State... 0.0... ccc cee cee eens -- 4i 
2. Policeman; authority of to arrest, co-extensive with the county.—The 
authority of a policeman to make an arrest is not confined to the 
city or town for which he is appointed, but it is co-extensive with 
the limits of the county.—S, C........ bales alow: drsiand ee ee 
3. Right to resist egal arrest ; what charge as to, may be rhend —-On 
a trial for an assault with intent to murder, a charge without ex- 
planation, that the prisoner had a right to resist an unlawful arrest, 
may be refused. It induces the belief that the illegality of the ar- 
rest is an excuse for the deed.—S. C........ o SipS aa ibis (erat hascssiie oe 41 
4. Misdemeanors ; murder, voluntarily to kill one accused of, for flying. 
In misdemeanors it will be murder to kill voluntarily the party ac- 
cused for flying from the arrest, though he can not be otherwise 
overtaken, and though there be a warrant to apprehend him...... 41 
5. Felons; when officer can not kill to arrest.—Even a felon must not 
be killed, unless he can not be captured without such severity, of 
which the jury ought to inquire—S, C................ Kreetescee BE 
6. Duty of persons arrested illegally—When there is no reasonable 
cause to apprehend any worse treatment than a legal arrest should 
subject him to, it is the duty of a person to submit to an illegal ar- 
rest, and seek redress from the law.—-S. C..... baie wise aes tines Ae 


ATTACHMENT—GARNISHMENT. 

1. Attachment ; how only can be abated.—An attachment without affi- 
davit and bond, can only be abated on plea of the defendant, filed 
at the return term. A motion to quash should be overruled.—/Free 
v. Howard, Adm’r..... ie CNW eNie Siero ee BRIS Rive seeeeeeeaeree how 
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ATTACHMENT—GARNISHMENT.-—-Conrinvep. 


2. Clerical misprision ; what will be held to be.—The test of a writ of 
attachment being the words, ‘‘Witness, W. P. S., clerk of said eir- 
cuit court,” when the writ is returnable to the city court, and re- 
cites that complaint ov oath had been made ‘‘to me, W. P.S., clerk 
of the city court ;” the word circuit will be considered a mere 
clerical error, cured by the judgment, if not previously objected to, 
Quere.—Whether the clerk of the circuit court may not issue am at- 
tachment returnable to the city court within his county.—S. C.... 

3. Altachment; when premature and roid.—An attachment issued on 
the 9th day of November against one who had agreed to deliver 
cotton tbat fall, is without authority of law and void, the obligor 
not being in default until the expiration of the fall, and the de- 
mand not being a debt.— Moore v. Dickerson.........00 00000000 ee 

4, Attachment and affidavit, variance between ; how can not be taken ad- 
vantage of. —A variance between the affidavit and attachment and 
the complaint, can not be taken advantage of by demurrer to the 
complaint.— Odom v. Shackleford..........ccsecsccscsecsces bites 

5. Sheriff, return of; how may be amended.—The sheriff's return of 
the levy of an attachment, sued out by a landlord against the crop 
of his tenants, may be amended, so as to show that the crop levied 
on was grown on the rented land.—Gabel v. Hammerwell et al..... 

6. Form of action ¢ when one may be adopted for distinct causes of ac- 
tion.—A plaintiff may proceed in one action for damages for 
breaches of two or more attachment bonds, executed by the same 
obligors in his favor.—Gabel v. Hammerwell et al...... eee ee ree 

7. Attachment bond; what sufficient assignment of breaches of.—It isa 
sufficient assignment of breaches of an attachment bond, to aver 
that the attachment bond was sued out—Ist, vexatiously ; 2d, 
wrongfully ; and that being so vexatiously and wrongfully sued out, 
it was levied on the goods and effects of the plaintiff, whereby he 
ETP eo USE SER (Soest see ne ae Wor wags wate a oieaes 

8 Affidavit; definition of.—An affidavit is an oath in writing, sworn 
to before an officer authorized to administer it, and it may or may 
not be subscribed by the party making it.— Watts et al. v. Womaek. 

9. Same; when sufficient to authorize issuance of an attachment. —Such 
affidavit, though not subscribed by the party making it, is sufficient 
to authorize the issuance of an attachment, under the act of October 
10th, 1868, and of December 28th, 1568, for the protection of labor- 
ers, and to enforce liens in their favor.—S. C........ ..c.2. scoces 

10. Same; when may be amended.—Such an affidavit, when otherwise 
perfect, may by leave of court be amended, by permitting the party 
who made it to subscribe his name to it in open court, after the 
return of the attachment int» court, although the judge of the court 
is not the officer or judge before whom it was originally sworn to. 
In such a case the signature is a matter of form, rather than of sub- 
stance.—S. C........ 0%: ST ee Oe ee sisvsteusiawisarnie.t 

11. Garnishee, judgment against ; what must appear to sustain.—-On ap- 
peal from a judgment against a garnishee, in order to sustain the 
judgment below, it must appear that a judgment had been ren- 
dered against the principal in the same court. But rather than 
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reverse for such a defect a certiorari would be awarded to bring up 

the record in the principal case.—-Curry, Garnishee, v. Woodward... 305 
12. Garnishee, answer of ; when part of record.—The answer of a gar- 

nishee, appended to the transcript, verified by affidavit and referred 

to in the judgment entry, is a part of the record.---S. C.......... 305 
13. Section 2928 of Revised Code; what statement equivalent to that re- 

quired by sitth subdivision of.—In an affidavit for attachment, a 

statement that the defendant “is endeavoring fraudulently and 

clandestinely to dispose of his effects,” is equivalent to the case 

prescribed in the 6th subdivision of section 2928 of the Revised 

COG nO Gy ER EMOLES-  aSet es aia: 10:0 oan jui0ic aceiauel We-ain. asi bie satel 's aintele SIN 197 
14. Appearance. general ; what is not, and can not have effect of.—An 

appearance of a defendant by motion to dissolve an attachment is 

not a general appearance, and cari not have the effect of one.--- 

Os ois ew i0i0i0'e dd Kan iibnren trRtee esieeaaseniees 435 


ATTORNEY-AT-LAW. 


1. Retenue act of 31st December, 1862 ; what requires of lawyers. —The 
revenue act approved December 31st, 1368, requires each lawyer 
composing a firm to pay the price prescribed for lawyers for a li- 
ceuse, which entitles him to practice his profession in any county 
of the State. —Page § Stallworth v. Jones, Judge, §¢.....--++.--4-- 657 


AUDITOR. 


1. Revenue law, section 120 of ; does not confer judicial power on auditor. 
Section 120 of that act does not confer upon the auditor any judi- 
cial authority. It only makes him, to the extent therein expressed, 
chief of the revenue department to insure uniformity in the execu- 
tion of the law throughout the State.—Jones, Judge, §c., v. Page & 
657 


POTN sivibcced ces Ge OR Sele besws vows eslelesaese CDESC CR ae ieeasee 

BAIL. 

1. Murder, indictment for; presumption in relation to prisoner on ap- 
plication for bail.—On an application for bail by a prisoner, who is 
shown to be under indictment for murder, he is presumed to be 
guilty of the charge in the highest degree, and that presumption 
must be overcome by proof.—Ex parte Vaughan..........+....44. 417 


BANKRUPTCY. 

1. Bankruptcy ; when does not vitiate decree.—A decree against a de- 
fendant as surety of a guardian is not vitiated by a plea of bank- 
ruptcy, unsupported by proof.— Ovens el al. v. Grimsley et al...... 359 


BILL OF EXCEPTIONS. 

1, Bill of exceptions ; when does not constitute part of the record.—A 
bill of exceptions not signed nor dated, constitutes no part of the 
record of the cause in which it purports to be taken ; nor does the 


47 
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certificate of the probate judge whose signature was required, that 
the transcript contained the bill of exceptions, cure the defect. 
DRM ROIL IG MNT UMAMEIC 2s ofa ala ata olo aire o> sais oe 6 os ae S804 (5105'0 4 Siew Day sielawwios 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. Complaint; form of, as prescribed by Code, when sufficient.—In an 
action by the indorsee of a bill of exchange against the indorser, 
@ complaint that substantially conforms to the form of complaint, 
in such a case, must be held to be a good complaint, whether the 
bill be or be not payable at a particular place.— Battle v. Weems... 1 
2. Same; plea, what is good in such case.—In such a case, a plea that 
states that the bill was drawn and indorsed by the defendant for 
the accommodation of the acceptors, and without consideration, 
and was at the same time delivered to the acceptors, and that the 
plaintiff acquired the bill after maturity, and that at the maturity 
thereof the acceptors were indebted to the defendant in a sum 
larger than the amount due on the bill, is a.good plea. Such facts, 
if true, are sufficient to overcome the presumption that the plain- 
tiff is a bona fide holder for value—and to entitle the plaintiff to a 
recovery he must show when he acquired the bill, and that he is a 
bona fide holder for value, and wivhout notice, &e.—S. C.......... 1 
3. Sume; evidence, what error to exclude on plea of non-assumpsit with 
leave, &c.—On the trial of sucha case, on the plea of non-assumpasit, 
with leave to give in evidence any matter that may be a defense to 
the action, if the court excludes evidence, which, with other evi- 
dence that is admitted, tends to show that the defendant has a 
good defense for the reason that the plaintiff, as to him, is not a 
bona fide holder of the bill, for value, it is an error for which the 
judgment will be reversed and the cause remanded.—S. C ....... 1 
4. Indorsement, denial of execution of, er authority to make; how only 
can be taken advantage of.—Since the adoption of the Code of 1852, 
an objection to an averment in a complaint against a corporation, 
that the defendant indorsed a bill of exchange by its president, A. 
S., involving a denial of the execution of* or want of authority to 
bind by, the indorsement, can only be taken advantage of, by plea 
verified by affidavit.—Montgomery § Eufaula R. R. v. Trebles. .... 2 
5. Indorser before maturity, extent of liability for putting bill in circu- 
lation after dishonor ; how and by whom ascertained. —When an in- 
dorser before maturity puts a bill of exchange into cirenlation, af- 
ter its dishonor, the nature and extent of his contract is a question 
of fact, to be ascertained by the jury, from his intention as shown 
by the evidence.—S. C...... ee ee ee Peeps His slaves ere coke 2 
6. Indorser ; duty of, when indorser is liable only on second indorsement. 
If the indorser’s liability is by virtue of his second indorsement 
only, the indorsee must demand payment of the acceptor, and give 
notice of his failure to pay, within a reasonable time, to be de- 
termined by the jury according to the evidence ; but if the indorser 
intended to stand in reference to the bill as an indorser whose lia- 
bility was fixed, no subsequent demand and notice is necessary. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Cont1nvep. 
7. Bill of exchange, residence of party to be charged ; what not sufficient 
evidence of.—The name of a place where a bill of exchange was 
signed appearing on it, is not of itself sufficient evidence of the 
residence or post-oftice of the party to be charged.—Sprague v. Ty- 
GOR a vackees's saeieretsivzs miaee ole Saisie etenmieiatans pints exa@isinass Siemens 
8. Acceptor; when not liable for damages.—T he acceptor of a bill of 
exchange is not ordinarily liable for damages.— Manning v. Kohn. . 
9. Same; when may be considered indorser, guarantor, or acceptor, su- 
pra protest.—When a bill of exchange exhibits the signature of one 
to whom it is not directed across its face, and another name in the 
lower left hand corner where that of the drawee is usually placed, 
the latter will be deemed the drawee, and the former will be con- 
sidered the indorser, guarantor, or acceptor, supra protest, accord- 
ing to the evidence.— Walton v. Williams... 2... ..ccee coccoe seccee 
10. Parol evidence; when admissible to explain relation of parties to 
bill.-In such a case, parol evidence is admissible to explain the 
relation of the a to the bill, when sued on by the payee.— 
i Sree RC rr CCE Te OT ee er ee 
11. Non-payment, notice of ; who entitled to.—An acce cen, supra pro- 
test, is entitled to notice of non-payment by the drawee.—S. C.... 
12. Promissory note made in this State in 1864 not invalid for want of 
stamp; such note could be stamped at any time up to January Ist, 
1-(7.—A promissory note made in this State, in the year 1864, 
without an internal revenue stamp, there being no collection 
district established here at that time, is not invalid for want of 
such stamp, but by virtue of section nine, of the internal revenue 
act of the 13th of July, 1866, such note may have a stamp affixed 
thereto, by any one having an interest therein, at any time before 
the Ist day of January, 1867, and after being so stamped, is as 
valid and admissible in evidence as though it had been stamped at 
the time it was made. (uere—Whether without being so stamped, 
it could be used as evidence ?---McElvain v. Mudd, Adm’r.......+. 
13. Promissory note for purchase-money of slaves; sufficient considera- 
tion to support, notwithstanding emancipation proclamation, when 
contract of sale was bona fide, and made between citizens of the 
rebel States afier the proclamation and before the suppression of the 
rebellion. —Notwithstanding the proclamation of the president of 
the United States, of the Ist day of January, 1863, known as the 
emancipation proclamation, there continued an uncertain and 
contingent interest and property in slaves, which was a sufficient 
consideration to sustain contracts, made in good faith, in the rebel 
States, and between citizens of the said States, contracting with 
each other, in relation to that species of property, between the 
date of said proclamation, and the suppression of the rebellion, or 
the end of the war—consequently, a sale of slaves, made in good 
faith, in this State, between citizens thereof, between those periods, 
is a valid sale, and a promissory note made to secure the purchase- 
money, is a valid note, supported by a sufficient consideration, 
and may be mcaigry upon in the courts of this State. (PETERs, 


J-, dissenting. )—S. C..cccccccccescereccccgeccvcceccncsosccenees 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continvep. 


14. Confederate treasury-notes, promissory note for loan of ; without 
consideration, and void.—A promissory note given in consideration 
of Confederate treasury-notes loaned, is without proper considera- 
tion, and void, notwithstanding the contract was made between 
citizens of the State, and without any illegal intent. (Peck, C. J., 
dissenting. \—Hale v. Huston, Sims & Co.........-.-+-+++ Sees 134 
15. Promissory note, payee of ; presumption prima faeie of title in.—In 
an action by executors on a promissory note, found by them among 
the papers of their testator, and not payable to him, but to a third 
person, in which the defendants file a sworn plea that the said note 
was given and payable to said third person, and never endorsed 
or assigned to plaintiffs’ testator, and that the plaintiffs had no 
interest or title in said note, and where the evidence is contradic- 
tory—that on the part of the plaintifis tending to show that the 
said note had been transferred by the payee, and that on the part 
of the defendants, that there had been no such transfer, but that 
the note was still the property of the payee—it is an error, for 
which the judgment will be reversed and cause remanded, to refuse 
to give a charge, in writing, asked by the defendants, that the note 
being payable to a third person, the law presumes him to be the 
owner until ,the evidence shows that his title to the note has ter- 
minated. sn Pisin A A | Se eee 159 
16. Record ; what not part of.—-In a Suidiemnenia by default, the note 
which was the cause of action is not a part of the record on ap- 
Peg a Ws WN, REF is 6 os oko bees cp iencvehsvenss -». 213 
. Promissory ils ; what mistibition ‘heosh accepted by a third 
person.—An insirument which is in the torm of a note, but which, 
in addition, is addressed to a third person, who accepts it, is a 
promissory note, and may be so declared on,---Brazelton et al v. 
McMurry....... Sees cis eeine ON ee er 
18. Surety on promissory note; what ere Uses. +The extension of the 
time for the payment of a promissory note, by agreement between 
the payee and the principal maker of the note, without the consent 
or ratification of the surety, discharges the surety. The actual 
payment of $120 extra interest, as a consideration for such agree- 
ment, is sufficient.---Cor v. Mobile § Girard R. R. Co. ...... 2.222. 611 








BONDS. 


1. Bond; failure to file, does not ipso facto vacate office.--The failure 
of an officer to file his bond within the time prescribed by law, 
does not ipso facto vacate his office.—State ex rel, v. Falconer...... 696 
2. Act approved Uctober 3th, 186%; what waived.—-The act of the legis- 
lature, approved October 8, 1868, extending the time within which 
tax collectors should file their official bonds, was a waiver of the 
right of the State to claim a forfeiture of office against those who 
had xot at that time given bond.—S. C............ ree 696 
. Attachment bond; what sufficient assignment of bewechee of.—It isa 
sufficient assignment of breaches of an attachment bond, to aver 
that the attachment was ‘sued out—first, vexatiously ; second, 
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BONDS—ContTINveD, 
wrongfully ; and that being so vexatiously and wrongfully sued out, 
it was levied on the goods and effects of the plaintiff, whereby he 
was injured.—Gabel a, Hammerwell............44. aon Siasesaraterara eras 


CERTIORARI. 


1. Adjournment of court, record of proceelings after; what can not be 
be brought lo supreme court on certiorari.---The record of proceed- 
ings, in the court below, after its final adjournment, and after 
appeal to the supreme court, except an amendment of the record 
of the entry of the judgment aune pro tune, or of some of the pro- 
ceedings antecedent thereto, can not be brought up to this court, 
upon the return of a cerfiorari sent down to the court below, 
upon a suggestion in this court of a diminution of the record. 
Montevallo Coal Mining Co. v. Reynolds..........04. Sateen stepeiors sere 

2. Certiorari; when proper remedy.---Certiorari is a proper remedy to 
remove, for revision, a cause from the probate to the appellate 
court, where the order, decree, or proceeding, complained of, is 
claimed to be void.---Ex parte Boynton.........4. Sosweae ae 

3. Same; what should be done in primary couri before sanolialitaitiicats 
motion to set aside the void action ought, however, to be first made 
SCG QUTMNRTY COUT HE. Coos viis ce vicdsccctessscesusdanun edisies 

4, Same; when resort may be had directly to supreme court.---If such 
action occnrs in a court from which an appeal may be taken to this 
court, or before a judge or court equal in authority and jurisdic- 
tion to any other inferior judicial tribunal, resort may be had 
directly to this court for the exercise of its powers of general su- 
perintendence and control of inferior jurisdiction.---(PEck, C. J., 
dissentiny.)---S. C....... eC er ree eee eT ee ee sé lashes etalon 

5. Same; when lies.---AS no appeal is provide a - law from the action 
of the probate court, overruling a motion to make the assignee in 
bankruptcy of a removed executor a party to the final settlement 
of his accounts, and to render a decree in favor of the assignee for 
the amount due the bankrupt by the estate, a writ of certiorari and 
mandamus is the remedy to revise such action.--- Appling, Judge, 
&c., v. Bailey, Assignee....... b iisctutkiina elaine sereid i diatavatniots gareweus 

6. Sume, effect of ; what judgment must be given on.---Certiorari, unless 
the statute otherwise directs, brings up the record of the pro- 
ceedings in the court below, and the appellate court must give 
judgment on this record. It must affirm or quash the judgment of 
the inferior tribunal. It cannot reverse the judgment and remand 
the:cause'for anew tridl=Pore'e. Fore: ssisiscicc ce cecccseenies ener 

7. Same; when will be issued in garnishment suit.---On appeal from a 
judgment against a garnishee, in order to sustain the judgment 
below, it must appear that a judgment had been rendered against 
the principal in the same court, But rather than reverse for such 
a detect, a certiorari would be awarded to bring up tbe record in 


the principal case.---Curry, Garnishee, v. Woodward............++ 
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CHARGE OF COURT. 


1. Charge to jury ; what should be given, on trial of defendant, where the 
evidence is chiefly circumstantial.---On the trial of an indictment for 
grand larceny, where the testimony against the accused is chiefly 
circumstantial, a charge asked by the prisoner, “that innocence 
should be presumed, until the case proved against the prisoner, in 
all its material circumstances, is beyond any reasonable doubt ; and 
that the evidence oughi to be strong and cogent, to find the de- 
fendant guilty as eine is proper, and should be given.--- Moor- 
er v. State.. pein eiiciens ae sik s/s le ie's)e-5'#lnisis\via's:e sisi 

2. Charge to jury; what is improper in such a case.--- A charge i in 
such a case as this, that “if the jury believe the evidence, they must 
find the defendant guilty ;’ is improper; such a charge should 
never be given, except in plain and palpable cases, where there is 
no room left for doubt.---Carter v. State.......... cee seeeee. cee 

3. Charge to jury; what improper, when evidence is prima facie only. 
On the trial of an indictment for burglary, a charge by the court, 
“that if the jury believe the evidence they must find the defendant 
guilty,” is improper, when the only evidence of guilt is prima facie, 
and founded wholly on the fact of the possession, by the accused, 
of the stolen goods.---Crawford vr. Slate. .......ccece eee eeeeeees 

4. Proper practice in such case.---The fairer practice in such cases is 
for the court to charge the law and leave the facts = to the 
SR Che nee rc neues, been caste ea huis ase aiowiels at aeqenee ees 

5. Charge of court; what erroneous, as ve amount of recovery for hire 
of slave.---Where there was evidence before the court that the slave 
was not worth, in good money, the sum agreed to be paid in the 
note, a charge to the jury that the plaintiff was entitled to recover 
the amount of the note and interest, is annie Mesactae v. 
en eT ne ee ere SEvekisisiolti nels sia 

6. Charge my jury; what erroneous.---On the trial of suc ~ case a charge 
of the court to the jury, that if they believe the evidence, the plain- 
tiff is entitled to recover, is erroneous, when the evidence tends to 
show that the bill was drawn and indorsed without consideration, 
and that the plaintiff acquired it after dishonor.--- Battle v. Weems. 

7. Same; when only such charge shall be given.---Such a charge should 
never be given, except in a very clear case---a case free from all 
doubt---inasmuch as it may encroach upon the province of the 
SUN ee NS orcas x! cis slows Wikis eb kaa picpie ts see Sts bisisis Paws ratae sewing 

8. Charge to jury; what erroneous on trial for rupe.---A charge to the 
jury, that ‘‘if the testimony of the prosecutrix, as to the guilt of the 
prisoner, is sufficiently clear and explicit to convince your minds, 
beyond a reasonable doubt, of the prisoner’s guilt, then you would 
be authorized to convict upon her testimony alone; but if you have 
any doubts of the prisoner's guilt, upon her evidence, then you must 
inquire whether her evidence has any support,” in such a case as 
this, where such support can come only from the testimony of wit- 
ness, who is impeached, and who knows nothing of the commis- 
sion of the offense, except from hearsay, is calculated unnecessarily, 
to violate that great care and caution so essential in determining 
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the guilt of an accused, on acharge of rape. (Peck, C. J., not con- 
curring in the criticism on the charge. )---Leoni v. State....... see. 110 
9, Failure of consideration; what error to charge as.---A charge to the 
jury, in an action on a note given on the sale of slaves, that if the 
consideration of the note was the price of slaves sold, then there 
was a failure of consideration, and they must find for the defendant, 
is erroneous. ---Fitzpatrick, Ex’r, v. Hearne.......ccceecceeeecees- 172 
10. ‘Charge to jury; what not erroneous to refuse.---There is no error in 
refusing to charge the jury that a» judgment is a lien upon certain 
property, which may be properly claimed as exempt from execu- 
taOni == WOteON elial, VU. FORIGHE: ccccs vokces ce ceeccss Scie cule eae: ow 
11. Charge to jury; what should not be given.---In a tuned case, a 
charge which instructs the jury, in referring to a part of the testi- 
mony for the defense, ‘‘that you are not bound to believe one word 
of the testimony unless you are satisfied it is true, and of this you 
are the judges,” is too broad, It can not be said to be in support 
of the credibility of the testimony referred to, and most probably 
would be construed by a jury as an assault upon it, and as an inti- 
mation that it was unworthy of influence in making up their ver- 
dict. The jury can not capriciously reject any evidence, delivered 
on the trial before them, unless it is in some way impeached or con- 
tradicted in a manner allowed by law.---Crawford v. The State..... 382 
12. Larceny; what charge as to erroneous.---A charge of the court that 
an unlawful taking and carrying away is sufficient to constitute the 
offense of larceny is erroneous. The taking and carrying away 
must be felonious as well as unlawful.---Caesir Williams v. The 
WEI! Sercseieneteibiare Digit are guava ates aiala wielaio eaele wie ake alate tines crarateltee os OOO 
13. Charge of court ; what erroneous.—In a criminal case, eeliine of 
court, mero motu, which needs explanation to rescue it from un- 
fairness, and which is calculated to prejudice the defense of the 
accused, is erroneous.— Wicks v. State........00.e cece ee distin sek Gee 
15. Charge to jury; what should be refused.—A charge thatia seems to 
put upon the jury the determination of a question which, on the 
evidence, more properly belongs to the court, should be denied.— 
0: BO COU: ROO Sc b08 lcs canes ee B PiSvaasesisrerneew sustaleceata mies 469 
14. Abstract charges when not ground for reversal.—An abstract 
charge, shown by the record not to have prejudiced the appellant, 
is no ground for the reversal of a judgment.—James et al. v. John- 
BONS CA Pisa ass s:6'9 idea haan aids gd ptbiotaya laid aiaaipaais tase slnietdiaralve ters uend 629 
16. General charge on all the evidence ; when improper.—When a gen- 
eral charge by the court, which rests the conviction on all the evi- 
dence delivered before the jury, relevant or irrelevant, the convic- 
tion will be reversed, unless it appears from the record, that no 
conviction could be had otherwise than one which was certainly 
COTTECE.--=DO ENE 0. DNS GUNG i. ose sess cesdeniedeers sisrented a uiewar 
17. Charge as to proper inquiry for jury, w in estoppel is set up.---In a 
suit against warehousemen on cotton receipts for the non-delivery 
of cotton, the defendant's witnesses testified that the plaintiff, in 
the presence and hearing of the defendant, declared that he had 
sold his cotton, a part of which had already been deposited at the 
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warehouse, to another person who was present, and who immedi- 
ately directed the manager of the warehouse, in the presence and 
hearing of the plaintiff and defendant, to ship the cotton to his 
order as he received it, which was accordingly done,---Held, that a 
charge to the jury, that if these facts occurred after the receipts 
were given for the cotton, the verdict should be for the defendant, 
but nothing which transpired before could bar the plaintiff’s ac- 
tion, was erroneous, and that the proper inquiry for the jury was, 
whether the declarations and conduct of the plaintiff, under the 
circumstances, were calculated to, and did, mislead the defendant. 
Abrams, Surv. Part., v. Seale, Adm’r.......... Phe Erato. Sere we sos ease 


CHANCERY. 


I. JuRispicTIoN, 


1. Written instruments ; when equity will grant relief in cases of.---E.qui- 
ty will grant relief in cases of written instruments where there is a 
plain mistake, clearly made out by satisfactory proof.---Arzold v. 
nic Soe bhene ses Civnak ceeee ce bnew ehe SSO Suh SRT OE 

2. Chancery, what has jurisdiction to entertain,---If a ward die, and his 
guardian is appointed administrator of his estate, the probate court 
has no jurisdiction, at the instance of a distributee, to entertain an 
application to call the guardian to a settlement of his guardian- 
ship. In such a case the remedy is in chancery, where the dis- 
tributee, on a proper bill filed for that purpose, can make the guard- 
ian a party in both characters---as guardian and as adminis- 
trator---and pray for a final distribution of the estate, by the party 
as administrator and as guardian on a final accounting and settle- 
ment of his guardianship. ---Carswell v. Spencers... 65.20 cece ees 

3. Section 1, article 8, of constitution of Alubama ; effect of. on venue 
of cause in chancery.—Section 8 of article 6 ot the constitution of 
this State does not confine the venue of a chancery cause to the 
county of the defendant's residence, or to that in which the prop- 
erty, the subject-matter of controversy, is situated. (PrEtErs, J., 
dissenting.)—Fulmore etal. v. Brady...--...---- Ne Oe 

4, Billin chancery; what not without equity.-—A bill in chancery by 
the widow to recover the rents of her dower interest, from the 
death of the husband to the assignment ot her dower, is not ob- 
jectionable for want of equity.— Boyd et al. v. Hunter. ............ 

5. Same; when equity will settle matters of account which are en- 
forceable at law.—The jurisdiction of equity having attached, that 
court will complete justice between the parties by settling an ac- 
count for rent due by the tenants, up to the termination of the 
defendant’s pcssession, although such rents might be recovered at 
law.---8. C........ OS JD EEE Peet Ase sia, ies iai8 the 

6. Bill for new trial after judgment ; when has equity.—A dill for new 
trial after judgment at law, is not without equity, when it alleges 
and sets out in the bill newly discovered evidence which shows 
that the complainant was discharged from all liability at the date 
of the trial at law, but which could not then be made to appear by 
proof, though it existed, but of which complainant, after using all 
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CHANCERY—Cont1nvep. 
due diligence, ther had no knowledge, or opportunity of knowing, 
and which was discovered after the trial at law.---Cox v. Mobile § 
NUMMER TOR Rae) ae OM cr p> yess faye cis:ocio9 are o¥a ave = ojelwis' sin? pio doa malar eeaeT aes alerens 611 
7. Same; diligence, what sufficient.—When the bill shows that the 
complainant used such diligence to discover the new evidence, as 
wasin his power, before the trial at law, and failed, this is sufficient 
OREO ret Nos a. G10 isk co ai esha a de wala SRN. Laineldaieles wee eam 61t 
8. Chancery, juriediction of 3 what sate will enjoin. —A court of chan- 
cery will interpose and prevent a sale under an execution in behalf 
of a bexa fide parchaser of real estate for a valuable considezation, 
when the purchase was made after the rendition of the judgment, 
on which the execution was issued, but before the delivery of an ex- 
ecution upon the judgment to the sheriff of the county where the 
property is situated. — Martin o. Hewitt... ... cc. cec cece cece eee: 418 
9. Same.—Such a sale, if permitted to be made, would be a cloud 
upon such purchaser's title, and as there is no remedy at law to pre- 
vent such a sale, or to remove the cloud that would thereby be 
brought upon his title, a court of chancery will, on his application, 
exercise its preventive jurisdiction and perpetually enjoin a sale 
under an execution, in such a case, and thereby quiet his title. 
SE pb tly vor Wo tars, tarot us vas ap Bip slg as ajoseo cara se ob elatel ool bin’ Wes teaa wa iaaiyears 418 
10. Decree for divorce in farer of husband, by court of another State ; 
when no bar te jurisdiction of court to decree relief in suit for divorce 
by the wife in this State, against the husband. A suit for divorce, 
commenced by the wife in the courts of this State, who is herself 
resident in this State at the time she sues, is not to be affected by 
another suit, sabsequently commenced by the husband, for a di- 
vorce against her in the courts of another State, to which he has re- 
moved, and to which the wife did not accompany him, and to which 
suit the wife was not a party, except by publication, although the 
husbaiid’s suit may be terminated by a decree in his favor against 
the wife, before her suit against him is terminated here. The juris- 
diction of the court of this State, having attached in favor of the 
wife here, it will continue to be entertained, until its powers are 
fully enforced in her favor, regardless of the decree in favor of the 
hushand rendered by the court of such other State.—Turner v. 
g  aeee ee dies Shed cam wa cks eee mupcneedece eae aaa 
Ll. Cloud from title; when equity will remove. —A man who married in 
this State before 1842, and declined to take marital possession of 
the wife's estate during coverture, and declared that the same be- 
longed to her, and not to him, up to the date of his death in 1862, 
having waived and abandoned his marital rights over her estate 
thereby, the right of the wife reviving on the death of the husband, 
in such a case equity will interfere to remove a cloud from the title 
of her land, unintentionally occasioned by the husband and wife, 
in adjusting the deed of conveyance, on an exchange of one tract 
of land for another tract for her benefit.— Barclay v. Henderson 
WER iie cei crab ndccsepesds awewes aGede éddboes oe ae encenChewh . 269 
12. Bill in chancery; when without equity— Where the allegations of 
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a bill, filed to enjoin a judgment at law, show that there was a well 
ascertained and sufficient remedy at law, it is without equity, un- 
less it also shows that the defense at law was unknown to com- 
plainant at the time of the rendition of the judgment.—-Garrett et 
ANS MERON: Wiiwis ce icineu thus ehainis ooo ES uRek Gina dic oe Sateeer 683 
13. Application for dower ; when chancery has jurisdiction of.- When 
lands have been aliened by the husband, and the wife has not re- 
linquished her dower, then if an assignment can not be made by 
metes and bounds without injustice, the judge of probate must de- 
cline jurisdiction, and application must be made to the court of 
Chancery.—Snodgrass v. Clark ...... .2ccce conc. cons cccees cece: 198 
14. When executrix liable at law as executrit.—An executrix with 
power to ‘‘carry on” the testator’s farm as he did in his life-time, 
is a trustee ; and if the will gives her avthority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having a 
claim against such executrix can not go into chancery in the first 
instance to enforce its payment, except to reach equitable assets. 
Wade v. Pope et al...... RRC RP Ree etbedewcadswrs ce weuseeee cocces GBD 


II. Preapinas anp Practice. 


ae 


. Bill in chancery, motion to dismiss for want of equity ; allegations of, 
must be taken as true—On a motion to dismiss a bill for want of 
equity, the allegations, whether in the bill, or of the exhibits, which 
are a part of the bill, must be taken as absolutely true, unless they 
contradict each other, or are so made as to impair their own force. 
[Re A) TE ME ANAIVET SB AG. he NOD (015i 5 5's. 10:3 5100 4% oie 0 4:his 6 615 o's oe 6:0 611 

2. Bill in chancery ; what, not without equity.--A bill in chancery by 

the widow to recover the rents of her dower interest from the death 
of the husband to the assignment of her dower, is not objectiona- 
ble for want of equity.--Boyd v. Hunter. ........ccscccccessecees 705 

3. Same; what not multifarious.—It is not multifarious, beeause a 
demand for the rents derived from a lease made by the husband is 

joined with a claim for rents against the administrators personally, 


accrued before and after the allotment of dower.--S. C........... 705 
4. Same; in what suit, heirs of decedent, are not neeessary parties 
defendant.—The heirs at law of the decedent are not necessary 


parties defendant with the administrators, to a suit against the lat- 
ter by the widow for the rents of her dower interest after its assign- 
MEE eS Ge ccs ealeu sco seh cise Sais eus es'sawn «se Serw<Gees-se 705 
5. Same ; what not misjoinder of parties.--Nor is it a misjoinder of par- 
ties to unite the tenants of the administrators with them as defend- 
SS eee er Teer er ee TTT ret Te) CRETE CTT eT Te 705 
6. Deposition, suppression of ; when will not be allowed, unless adrerse 
party shows actual wnjury—-The suppression of a deposition, on 
motion of the adverse party, because the witness had been fur- 
nished with a copy of the interrogatories, and cross-interrogatories, 
before the examination by the commissioner, will not be allowed, 
unless the party complaining shows actual injury to him by such 
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practice. In such a case error will not be presumed.—Goodrich v. 
MONTINI (cao 2 Sowiawd eaicuis's cue baedies-coeweslscouedeucbuels Secu Oa 
7. Same; English orders and rules of practice; how regarded.—The 
English orders and rules of chancery practice, in such cases, are 
not to be regarded as peremptory, but only ‘‘as furnishing proper 
analogies to regulate the practice” in our courts.—Chancery Rule 7, 
Revined Code, p- 8248.0. viesis cise ices: s oie voce vin'eeoeis Niveeient Oak 
8. Deposition, suppression of ; when failure or refusal of witness to an- 
swer interrogatories will not be cause for.—The refusal or failure of a 
witness to answer a question, addressed to her on an examination 
before the commissioner, will not be held a sufficient reason to sup- 
press such deposition on motion of the adverse party, when it ap- 
pears that the interrogatory is sufficiently answered in another por- 
tion of the deposition, or that the answer would be immaterial on 
the trial on the merits of the canse.—S. C...........cc cc cee cecees 671 
9. Decree in chancery ; when improper ruling as to parts of interrogato- 
ries, &e., will not reverse.—When there are numerous objections to 
parts of interrugatories, some of which may have been improperly 
decided in the court below, a decree in chancery will not be re- 
versed, if it ogc that there is omen tcatinony, beside that 


10. Bitdoneey what aia ient to establish ndaies of oni treatment and 
violence.-The deposition of one witness, the sister of complain- 
ant, whose general character is proved to be bad, and who is con- 
tradicted as to a material fact by the brother of the defendant, is - 
not sufficient to establish the charge of cruel treatment and vio- 
lence, committed on the person of the wife, by the husband.— 
PIMONCE 0: UNMONOR 2 O noa) <6 Sick! «cos ewr ss acl cine lees ciepen ene Sue mselee 699 

11. Defendant's answer; for what purpose can not be looked to.—The 
answer of the defendant, in such a case, can not be looked to, 
either to support the charges in the bill, or to sustain the deposi- 
tion of a witness whose general character is shown to be bad.— 
BEG ee ee Oe male d ow aie sece sels Sissi swale onesie shale coe wore coe NaN sinks 

12. Absent witness, admissions of what would swear if present; pe 
and effect of.-- Admissions, of what it is stated absent witnesses will 
swear, made by the plaintiff’s solicitor to obtain a hearing and pre- 
vent a continuance, must be held to have the same force as the de- 
position of such witnesses would be entitled to have if regularly 
Wiken by tbe derencent:-— BoC. 2 c.scs oo uciice sss coastencctiioses 699 

13. Net friend; when may be taxed with costs --A next friend, in 
whose name the bill of a wife is filed to obtain a divorce, if it be 
dismissed, may properly be decreed to pay the cost —S. C........ 699 

14. Admission of facts by demurrer for want of equity ; effect of.—The 
admission, by demurrer, to the bill for want of equity, of the truth 
of facts which show that after the trial at law, the complainant dis- 
covered new evidence which completely established his discharge, 
is an admission of the fact of the discharge. Such admission is not 
merely cumulative evidence of the existence of the discharge, but 
is an admission of the fact of the discharge itself.— Martin v. Hew- 


itt... Ce cess Cee ser ee eese COE SES FOSEOS Sees CHEM SEPEHS GEES EPESE® E208 419 
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15. Foot-nole, omission of, to bill in chancery ; effect of.—The omission 
of a note, at the foot of a bill of complaint, required by the 10th 
rule of chaneery practice, is a good cause of demurrer ; but it is an 
amendable error, and does not go to the merits of the case, and 
on sustaining a demurrer for that cause the bill ought pot to be dis- 
missed, but the complainant should be permitted to amend on 
terms.—S. C......... SNS Ay Yesese Portas earniee tenia cee .. 419 
16. Same; when omission of, will be held to be waived. —If a defendant, 
notwithstanding such an omission, files a full answer, with a de- 
| murrer for that cause, and then goes to a final hearing on the bill 
and answer and an agreed state of facts, he will be held to have 
| waived the error, and will not be permitted to take advantage of 
| the defective character of the bill, either on the hearing, or on ap- 
| peal.—S. C.. ....... ee wuss Danwe (anu seeeeees WeSiete aloes eae 
17. Same, omission of, at bottom of bill; effect of. —The omission of 
the note in writing, at the foot of a bill in chancery, of the partic- 
ular statements or interrogatories which each defendant is required 
| to answer, precludes the complainant from any advantage to be de- 
rived from the failure of the defendant to answer the allegations of 
the bill.—Sprague v. Tyson........ Peale ie erates rotates Teick- iets Srchs'eha ioe 338 
18. Injunction; when will be dissolred.— An inabinethits to restrain the 
collection of a judgment at law, will be dissolved upon the coming 
in of the answer of a sole defendant, which denies the allegations 
of the bill upon which its equity rests.— Yonge v. Shepperd........ 315 
19. Same; what complainant must offer.—A party who asks an injune- 
tion to restrain the collection of a judgment, or of an ascertained 
| and admitted debt, secured by mortgage, must pay or tender pay- 
ment for what he really owes to the respondent in the bill, or show 
some sufficient cause for his failure to do so.—S, C..............-. 31D 
20. Misjoinder of parties ; multifariousness, or want of equity; what 
bill not defective for—A bill in chancery by a ward, and another en- 
titled to an annuity charged on the property of the ward. against 
the guardian and his sureties for a settlement of the guardianship 
account, is not defective for misjoinder of parties, multifariousness 
or want of equity.— Owens et al. v. Grimsley et al....-. 0.2... ..2--. 359 





Parties defendant to bill in chancery, misjoinder of ; how only can be 
taken adrantage of.—The objection of misjoinder of parties defend- 
ant toa bill in chancery can only be taken advantage of by those 
improperly joined, and is fatal to the suit only against them.— Rob- 
STALL. 2, CE OIOOM VO ANNs ooo soso ve as 6s Selsdae sleces ses 269 

22. Probate court ; what application has not jurisdiction of.—If a ward 
die, and his guardian is appointed administrator of his estate, the 
probate court, in such a case, has no jurisdiction, at the instance 
of a distributee, to entertain an application to call the guardian to 
a settlement of his guardianship, for the reason that any decree 
rendered in such a case, must necessarily be rendered in favor of 
the guardian, in his character of administrator ; and as no judg- 
ment or decree can be rendered for, and against the same party, 
such a judgment or decree, if rendered, is a nullity. The remedy, 
in such a case, is in chancery.—Carswell v. Spencer.....,........ 204 
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93. Restitution ; when necessary to obtain reversal of decree.--One who 
receives and retains the purchase-money of land sold under a de- 
cree, can not reverse the decree, if the reversal will Givest the title. 
TRAM OCCU) HO UU UNE cso cnc: sixwals esse sicbodsalevinnredtesisace 342 

24. Written instruments ; what testimony insufficient lo reform.—a writ- 
ten agreement by the vendor to deliver a lot of cotton to the pur- 
chaser at a specified place, after due notice given, fire risk ex- 
cepted, will not be reformed into one to pay the freight only, when 
the testimony of the complainant is negatived by that of the de- 
fendant, and the only other witness of the complainant testifies 
that the sale was pending two or three days, and that he did not 
pey particular attention to what was being said by the parties. — 
APRON: POU Aah bcc keke ui egeems nove ibe aiale Sia ereisrel peels 167 


CODE OF ALABAMA. 


1. § 434 construed.—Lott, tax collector, v. Hubbard..... . aneseeaeheeeied 593 
ee Gas £5565 ccs dcs sacs ussnctsnicasecsvedas 593 
Bi Doe COMER INO sic 2! 3 sigs is Hinsopiirs Ria wrelindin aarelueeTiaw es Rae wr 593 
4, § 2167 construed.—Cunningham, Adm’r., v. Beard. ........0.000 318 
ee ee NI Ba isch 5 ho sho Aer EOREd seem eens eee 
6. § 2196. What sufficient filing of claim under.— Erwin et al. v. Me- 
RPA ETOR TES 30 cote cers asi oor ole ioisare wiaiala bi sd Kg biS Sativa wicislgaMeieetaes 499 
7. § 2353. What necessary to authorize divorce under.— Hughes v. 
PRM) ots inlote iis else ais cisieiele selene SebGala: siesiki a wteu.cinis side sia OUReaaes 698 
8 § 2661 not unconstitutional.—Curry v. Reynolds................- 349 
9. § 2811. To what cases does not apply.—Landford v. Patton, Done- 
WUE ACO eailctswiaticaies aki eye ales uals ahslin gh wissacn wale acto aos erate 585 
10. § 3438. What authorizes in regard to dissolution of injunctions. 
Mobile School Commissioners v. Putnam et al... ..cccc ees eeeeeeee 507 
REO GOTT CLE OE MEU DT MON Go 6g 0530's, 5 oni win lv'in arVave¥ oia Selle e alelaierere 623 
1]. § 3577. Indictment under, when sufficient.— White v. The State. 409 
12. § 3577. Deputy sheriff, within meaning of.—S. C............... 409 


13. § 3691. Indictment under, whew sufficient.--Murrell v. The State. 367 
14. § 3695. Indictment under, when defective.—Crawford v. The 382 
PIED acs scp ein ays wateares Ait asia ADS AWE DOL SORA WRENS ees 3382 


15. § 3945 is constitutional.—Grogan v. The State.. ....... mixes 


COMMON CARRIER. 


1. Consignee, presumption of ownership; prima facie only, and may 
be rebutted —The consignee is the person prima facie entitled to sue 
acommon carrier for loss of property, but this presumption may 
be rebutted by proof.--So Exp.v. Cuperton..........---e0ceee0e 101 
2. Same; who may sue in his own name, on contract with carrier.—One 
who has a beneficial interest in the performance of the contract, or 
a special property or interest in the subject-matter of the agree- 
ment, may support an action, in his own name, on the contract. 
ee cbs aes ot aed daanen ete koian eh ta tie tak ioe scesbeweets 101 
3. Common carrier, stipulation by ; what is unreasonable and inopera- 
live.---A stipulation in a receipt given by «» common carrier, that it 
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should not be liable for loss of a package of money unless a claim 
for the loss was made within 30 days from the date of the receipt, 
is unreasonable, and tends to fraud, and is inoperative. Quere— 
Whether a printed blank receipt, containing restrictions of his re- 
sponsibility, and to be used generally, filled up by the common 
carrier and given to a party sending goods, is a special contract? 

4, Common carriers ; when express companies are.--Express companies 
who are engaged not only in the transportation of small parcels, 
packages, and articles of value, properly so-called, but also in 
the carriage of goods, wares and merchandise, and of the great 
staples and products of the country, are common carriers, and sub- 
ject to the liabilities imposed by law upon such persons.—So. Exp, 
OOS 6) ae aes Bia yom esses oie erate aseearts 468 
5. Same, liabilities of ; how may ie limited by special contract.—Their 
liabilities may be reasonably limited by special contract, but public 
policy will not permit common carriers, even by special contract, 
to be exempted from damages for losses occasioned by the negli- 
gence or misfeasance of themselves, or their servants.--S. C...... 468 

6. Same, general notices in relation to; when operative.—-General no- 
tices, in relation to the liabilities of common carriers, are of no 
avail unless reduced to the form of a special stipulation, and 
signed by the party sending the goods, or be so brought home to 
his knowledge as to show his assent thereto, and be also just and 
IE: Bivrnn pkicaneen wuebie sd ueKew se seuw « eps TOR RTE 

7. Same, printed receipts limiting liabiiity, if no value is named in; 
when will be liable nolwithstanding.—The printed receipts, gener- 
ally given and used by common carriers, containing conditions 
limiting their liabilities to u certain sum, unless the value of each 
package is named and stated therein, will not exempt them from 
liability for the value of packages lost by the negligence or fraud of 
themselves or their agents.—S. C...... ee cc cece eee ssi: 00 

8. Same, statement of value of package; when will be presumed a ie 
waived.—If the size or app2arance of a package fairly indicates 
that its value is greater than the sum so named, the carrier will be 
presumed to waive the necessity of stating a value, unless the at- 
tention of the shipper is called to the conditions, and the value 
of the package is required to be given.--S. C........ Lipo tks Sale -- 468 

9. ** Package ;” what is not, in legal contemplation.—Bales of cotton, 
in legal contemplation, are not packages, within the meaning of 
that word, as commonly understood when used in such receipts. 
Nor are they articles, the value of which is necessary to be stated 
to enable the carrier to understand the extent of his responsibility, 
or the care which should be observed in their transportation, or 
the sum to be charged for their carriage.--S, C .......-.. ; - 468 

10. Actions ex-contractu or ex-delicto ; what form sufficient in either. case. 
Under our system of pleading and practice, a complaint in the 
form given in the Revised Code against a common carrier, is suffi- 
cient to authorize a recovery, whether the cause of action be ex- 
contract or ex-delicto.—-S. C.....000..ccccccccccce sececsesceces 468 
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CONFEDERATE MONEY. 
1. Confederate treasury-notes, promissory note for loan of ; without con- 
sideration, and void.---A promissory note given in consideration of 
Confederate treasury-notes loaned, is without proper consideration, 
and void, notwithstanding the contract was made between citizens 
of the State, and without any illegal intent. (Pzcx, C.J., dissent- 
ing. )--Hale v. Huston, Sims §* Co. ..--20 oe cee eens eee 
Same ; bills of credit within the meaning of the nibidulhiin of the 
United Statés.---Contederate treasury-notes are not recognized by 
any law of the State or of the United States as property. Their 
circulation was adverse to public policy, 'They were bills of credit 
emitted by an illegal combination of States in vidlation of the Fed- 
Sra NODMRMUM UNO emi Crs sicsinia) sisigcesin sla ocinineinc ese ease cloeiyaiees 
3. Ordinance No. 38 of convention of 1867, second section of ; constilu- 
tionality of ---The second section. of ordinance 38 of the State con- 
vention of 1866, which ordains that ‘all bills, bonds, notes or 
evidence of debt, outstanding and unpaid, given for or in consid- 
eration of bonds or treasury-notes of the Confederate States, or 
notes or bonds of this State, paid or redeemable in the bonds or 
notes of the Confederate States, are hereby declared null and void, 
and no action shall be maintained thereon in the courts of this 
State,” is not unconstitutional.---6. C ..... ccsccccsesesossceese 
4. Confederate money, payment of ; when extinguishes debt..---The ac- 
ceptance of payment of a debt in Confederate currency, by the 
owner, in his own right, and not in a fiduciary capacity, extin- 
guishes the debt.— Ponder et al. rv. Scott..........00 cece cece eeees 
Sale of lands by administrator ; when will be rdcated ---A sale of 
lands by an administrator for distribution, under an order of the 
probate court, by which the administrator was authorized to sell 
the lands for casu, and which sale was made on Ist February, 1265, 
and the lands bid off for $18,120 00, and paid for in Confederate 
treasury-notes, will be vacated on application to have the sale con- 
firmed, when it appears that the lands sold, at the time of the sale, 
were worth $8,U00 in gold, and the Confederate currency thus paid 
for it by the purchaser, was not worth much over $346 OU, 
Kitchell, Adm'r, v. Jackson et al., AGM 78... ..6...ccccccsccesccec Sa 
6. Cash; meaning of, as used in the statute.---The word cash, in such 
a» order, and in the statute, means a legal tender currency or its 
AEN Oe inca hand Soles in sciudianeneen sha eihcelsheran of sisiaters 
. Decedent's lands, sale of, under order of probate court; promissory 
note given to secure purchase-money of, what defense can not be set up 
against.---In an actidh of debt on a promissory note, for ‘‘dollars,” 
given to secure the purchase-money of lands of a decedent, sold 
in this State, in the year 1863, under an order of the probate court 
for the payment of debts; it can not be shown in defense, after the 
return and confirmation of the sale in the probate court, that 
the sale was for Confederate treasury-notes, and not for ‘ dollars,” 
in some lawful currency of the United States. (Sarroup, J., dis- 
senting.)---Hill, Adm’r, v. Erwin.. pipet ra edie cee eae 


- 


or 


~) 


8. ‘* Dollars ;” meaning of.—If mee a ‘sled is permite’ to stand, the 


word *‘dollars” in such note must be construed to mean such 


134 


134 


134 


302 


302 


661 








744 INDEX. 
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dollars as would be a legal tender in payment of debts, (Sarrotn, 
Sk eRe Siew) ssc vou vi bees ata Oaws 
9. Confederate treasury-notes : note for loan of, void.—A promissory 
note given by one citizen of this State to another, during the 
late insurrection, and payable in this State for a loan of Conted- 
erate treasury-notes, is illegal and void.---Lawson v. Miller....... 
10. Same.---A promissory note made in this State, since the suppres- 
sion of the late rebellion, in renewal of such a note, is also illegal 
and void, and no action can be maintained thereon. (Ordinance 
errr eer eer er ere er errr rer rere 
11. Credit, allowance of ; when error.—It is error on the final settle- 
ment of an executor, to allow him items of credit for funds on 
hand, unless such funds, or the value of the property of the estate 
converted into such funds, have been charged to him as assets of 
the estate in his hands. —Pitts v. Singleton et al...........0000 005 
12. Worthless assets ; when credit may be allowed for.—Where funds, 
which came legally into the hands of the executor, have become 
worthless without fault on his part, he may on proof of that fact 
leave the same out of his account altogether; or, if they are 
charged to him, he may have a corresponding credit allowed. ---S. C. 
13. Executor, liability of ; for converting property into Confederate 
funds.---An executor is a trustee, and can not change the property 
of the estate received by him into other funds without authority of 
law. It he so changes the property in his hands into Confederate 
notes and bonds, without authority of law, he must suffer the loss, 
and it is error to allow him on final settlement a credit for such 
funds, which have become worthless, unless, perhaps, where the 
same was directed by the will. -—-S.'C.... 20.00. .csccsceccescccces 


CONFEDERATE GOVERNMENT. 


1. Judgments rendered during the war, by rebel courts; effect of.— 
Judgments rendered Ly the courts of the rebel government of 
this State, during the rebellion, created no liens upon the property 
of the defendants to such judgments, which, in the absence of 
legislation, can be recognized and enforced by the courts of the 
present State government.— Martin 0. Hewitt................055 

2. Same.—Such judgments can stand upon no higher grounds than 
foreign judgments, and constitute mere causes of action, and can 
only be enforced by the law of comity, and in actions brought for 
that purpose. The justice of such judgments may be impeached, 
and it may be shown that they were irregularly or unduly ob- 
Ce sath: OSS. 555 See BSAC ONS 25g ROP oe Ore eee eee 

3. Distribution of money collected on fi. fa.; what judgments hare a pre- 
ference.—On a motion to distribute a sum of money collected by the 
sheriff on fi. fa., on several judgments, some of which were ren- 
dered ia a ciicuit court of this State before the 11th day of January, 
1861, and others rendered in the courts of the rebel State govern- 
ment, the judgments of the rebel courts will be postponed in pay- 
ment to the judgments rendered by the courts of the State be- 
fore secession.— Noble § Bro. et al. v. S. Cullom § Co. et als...... 
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4, Quere.—Are not judgments of the rebel courts, rendered in this 
State during the supremacy of the rebellion, mere nullities ?—( Per 
a Spy a CHR Ae aoe pmol areiararaityels Sialbsteieie, OO 
5. Persons holding office, afler passage of onlin 3 and 10 ef con- 
vention of 1861, how regurded.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinances Nos. 3 
and 10 of the convention of 1861, are té be regarded as persons 
holding oftice under the insurrectionary organization, then hav- 
ing military control of the territory of the State.—S. C....... <a Oe 
Same; juidaments of courts of insurrectionary 6rganization, how re- 
garded. —This insurrectionary organization was erected in defiance 
of the public policy and constitution of the United States, and the 
judgments of its judicial tribunals are not such as this court, in 
the absence of legislative enactments, has authority to recognize 


o> 


and enforce, except, perhaps, as the decrees of foreign courts. 
(Chief-Sustice, arguendo in Martin v. Hewitt.)—S. C.....0. cece eee 554 
Same; what not made valid by.—The judgments of the courts of 
the so-called Confederate government, erected in this State during 
the supremacy of the late rebellion, were not ratified and made 


“i 


valid by operation of the reconstruction acts of congress.—S. C.. 554 
(Sarroutp, J., dissenting, held—In cases of successful or subdued 


ce 


rebellion, or when one independent nation succumbs to another, 
the courts of the conquering government, in the absence of posi- 
tive legislation, are bound to recognize the rights and obliga- 
tions of the vanquished people between themselves, as prescribed 
and determined by their local laws and tribunals, except so far as 
they militate against the laws and institutions of their own coun- 
try. 2. Ina practical sense, the people and the government of 
Alabama, before, during, and since the rebellion, are identical. 
The participators in the rebellien were alone amenable. Their or- 
dinance of secession was simply void. 3. The laws and judicial 
decisions of the rebel government of Alabama have been expressly 
validated by the legal State government, except so far as they 
were in violation of the constitution and laws of the Union, or of 
RIGS SORES: I, Oy odin ashen: daiseeeisiselaaisore sasiaiince sinticatice ease tome 


COURT, SUPREME. 


\. Adjournment of court, record of proceedings after; what can rot be 
be brought to supreme court on certiorari.---The record of proceed- 
ings, in the court below, after its final adjournment, and after 
appeal to the supreme court, except an amendment of the record 
of the entry of the judgment nunc pro tune, or of some of the pro- 
ceedings antecedent thereto, can not be brought up to this court, 
upon the return of a certiorari sent down to the court below, 
upon a suggestion in this court of a diminution of the record. 
Montevallo Coal Mining Co. v. Reynolds.........--cccccceccceress 252 
2. Same; what can be brought to this court on appeal.—Only the record 
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up to the final judgment, including the record of the final judg- 
ment itself, can be brought to this court on appeal from such final 
judgment. What happens after the final judgment, in the court 
below, except a correction nunc pro tunc of the judgment, or other 
proceedings antecedent to the judgment, is no part of the record 
upon which errors can be assigned in this court, on an appeal from 
such final judgment.—S. C........... peace at Bre Saleem ty sas 
3. Certiorari; when resort may be had direetly to supreme court.--- 
If the decree or other proceeding sought to be revised, oc- 
curs in a court from which an appeal may be taken to this 
court, or before a judge or court equal in authority and jurisdic- 
tion to any other inferior judicial tribunal, resort may be had 
directly to this court for the exercise of its powers of general sn- 
perintendence and control of inferior jurisdictions.---(Prcx, C. J., 
dissenting.)---S. C....-.- CE ee eee eee eee en wn wee wis 
4, Original jurisdiction of supreme court and powers conferred by con- 
stitution, how used.—The application in this case is for mandamus, 
and invokes an exercise of the original and separate powers of this 
court for the control of inferior jurisdictions. Fn such a case, the 
court acts under its own discretion, guided by the purposes of law 
and justice, and it will control by its process all the officers of the 
inferior courts, with the judgments of which it is asked to interfere. 
This process the court will construct as it may think wisest, ander 
the purposes of the high powers with which it is clothed by the 
people by a constitutional grant.—Ex parte Bibb..........0..04- 


COURT, CIRCUIT. 


1. Courts, final adjournment of ; power over judgments, after.—After 
the final adjournment of a court, its judgments pass beyond its pow- 
er and control, and become absolute, except for the purpose of cor- 
recting clerical errors and misprisions, where there is upon the 
record matter apparent enough to make such corrections, &c.; and 
no new trial can be granted, in such a case, at a subsequent term 
of the court.—Er Parte Sims, Ex’r.........ccc.cecceress ane ones 

2. Circuit court ; jurisdiction of —The circuit court, neither in vaca- 
tion nor in term time, hath any power to grant a new trial, on the 
application of the defendant, in a cause which has been affirmed in 
this court, on his appeal.— Lapsley v. Weaver.. 


COURT, COMMISSIONERS. 


1. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
there was no vacancy, is void.—State ex rel. v. Falconer.........- 


COURT, PROBATE. 


1. Executor, final settlement of; what order probate court has not juris- 
diction to make. —Atter a final settlement of an executor’s accounts, 
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the probate court has no jurisdiction to entertain a petition, by a 
distributee, to complete a decree rendered against the executor on 
partial settlement, and to issue execution upon it.---Horn, Ex’r, v. 
BOR OE GE so .8 is SoS sini5. 6:3 Suisisie sec soiaeieteceeieies eel Tadsans 
2. Application for dower; when probate jullge sii decline jurisdiction. —— 
When the lands have been aliened by the husband, and the wife 
has not relinquished her dower, then if an assignment can not be 
made by metes and bounds, without injustice, the judge of probate 
must decline jurisdiction, and the application must be made to the 
court of chancery.---Snodgrass v. Clark. ........0.00000 ROE 
3. Probate court; what jurisdiction has.---The probate court ene juris- 
diction to make the assignee in bankruptcy of an executor, who has 
been removed, a party to the proceedings on the final settlement 
of the executor’s accounts, and to render a decree in his favor for 
any balance that may be found due to the executor from the es- 
tate.-—-Appling v. Bailey, Assiqnee..........ccscccccccscccceees 
4, Same; what application has not jurisdiction of.---If a ward die, and his 
guardian is appointed administrator of his estate, the probate court 
in such a case, has no jurisdiction, at the instance of a distributee, 
to entertain an application to call the guardian to a settlement of 
his guardianship, tor the reason that any decree rendered in such a 
case, must necessarily be rendered in favor of the guardian, in his 
character of administrator ; and as no judgment or decree can be 
rendered for, and against the same party, such a judgment or de- 
cree, if rendered, is a nullity.---Carswell v. Spencer...........06+ P 
5. Same; remedy in such case.—In such a case the remedy is in chan- 
cery, where the distributee, on a proper bill filed for that purpose, 
can make the guardian a party in both characters---as guardian 
and as administrator---and pray for a final distribution of the es- 
tate, by the party as administrator and as guardian on a final ac- 
counting and settlement of his guardianship.---S. C,.........-4. 
Final decree; what has none of properties of, and will not support an 
appeal —If such a proceeding be had, in the probate court, after 
the death of the ward and the appointment of the guardian as ad- 
ministrator, an entry by the court that on auditing the guardian’s 
account, a certain sum is found to be in his hands as guardian, 
which sum as administrator of the ward’s estate he is directed to 
retain until further order of the court, has none of the properties 
of a final judgment or decree, and no appeal can be taken on it, 
and if an appeal be so taken, in such a case, it will be dismissed. 


> 


S ) ee eee eeeeee - . eee eee eeeeeeeete ee ee eee 
Probate court, order of sale by; w then can not be collaterally attacked. 
Where a probate court grants an order for the sale of personal 
property of an estate for distribution, if such court obtains juris- 
diction by a proper application, and errors afterwards intervene in 
the proceedings, the order of sale cannot be collaterally impeached 
for such errors, but will be held valid until reversed, &c., on a pro- 
ceeding for that purpose; and until such order is so reversed, a 
charge by a court that a sale made under such an order is void, is 


~) 


erroneous,-—- Ward v. Hudspeth. ....-sseereeeeeeeeers 
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8. Decedent, sale of personal property to pay debts ; necessity for, a ju- 
risdictional fact, what allegation sufficient.---The necessity for a sale 
of the personal property of a decedent, to pay his debts, is a juris- 
dictional fact ; and an application by an administrator for an order 
to sell certain described personal property, left by his intestate, 
which alleges that in his opinion, a sale of the property is neces- 
sary to pay the debts of the intestate, is sufficient to confer juris- 
diction upon the probate court.---Reynolds, Adm'r, v. Kirkland... 


CORPORATIONS. 


1. Capital stock, unpaid subscription for ; what not necessary to sustain 
judgment against stockholder on garnishment.—When a subscriber to 
the capital stock of a corporation is garnished as its debtor, it is 
not necessary that the stock should have been called for by the 
company to obtain judgment against him for the amount of his un- 
paid subscription.—Curry, Garnishee, v. Woadward............... 
Service of process ; who may lawfully accept.—In a suit against a 
corporation, any officer, agent or employee thereof, on whom the 
summons and complaint may be executed, is competent to accept 


a 


the service.— Talladega Ins. Co. v. Woodward...... NCS Soto eae 
Service of process, acceptance of ; what not evidence of. —An accept- 


~ 


ance of service by one as secretary of the corporation, is not of itself 


sufficient evidence that he bears that relation to the corporation. 


can be taken advantage of. —Since the adoption of the Code of 1252, 
an objection to an averment in a complaint against a corporation, 
that the defendant indorsed a bill of exchange by its president, A. 
S., involving a denial of the execution of or want of authority to 
bind by, the indorsement, can only be taken advantage of by plen 
verified by affidavit.— Montgomery § Eufaula R. R. v. Trebles. .... 


COSTS. 

1. Next friend; when may be taxed with costs.--A next friend, in 
whose name the bill of a wife is filed to obtain a divorce, if it be 
dismissed, may properly be decreed to pay the cost —S. C........ 


CONSTITUTIONAL LAW. 

1. Jeopardy; section 3945 of Revised Code; constitutionality of.—Sec- 
tion 3945 of the Revised Code is not void for want of conformity to 
the constitution of this State. (Adhering to the decision in Hill v. 
The State, at June term, 1869.)—Grogan v. The State......-.....4. 

2. Same; word as used in the constitution defined and explained. —The 
constitution of this State forbids that any person shall, for the same 
offense, be twice put in jeopardy of life or limb, The jeopardy here 
meant is that which arises on the final trial upon a charge for a 
criminal offense, and it commences as soon as the parties are at 
issue upon a sufficient indictment, and the case is submitted to the 
jury for their verdict. After this is done, the State can not enter 
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a nolle prosequi without the consent of the defendant. If this is 

done, the defendant is entitled to be discharged as upon an acquit- 

tal, and this court willso discharge him.—S. C............0cccee: 9 
3. War debts; what are, within the spirit and policy of ordinance No. 

37 of the convention of 1867.—Debts contracted during the war, by 

a court of county commissioners, for feeding the families of Con- 

federate soldiers, are war debts, within the spirit and policy of or- 

dinance No. 37 of the convention of 1867, and therefore void. They 

are also void, as debts contracted in violation of the laws and pol- 

icy of the United States. (Sarronp, J., dissenting. )—Bibb & Falk- 

ner, Ex'rs, v. Court of Co. Comm'rs. .........- iiwiessiaiee ee isisio to ene 
4, Statute of limitations ; for what length of time suspended in Alabama. 

The statute of limitations was suspended in this State from 11th 

day of January, 1861, to the 21st day of September, 1865; that be- 

ing the period within which no legal civil courts existed in which 

the people of this State were compellable to have their causes ad- 

judicated. (Prrers, J., dissenting. )—Coleman v. Lolmes..... < ‘see ao 
5. Confederate treasury-notes, promissory note for loan of ; without con- 

sideration and void.—A promissory note given in consideration of 

Confederate treasury-notes loaned, is without proper consideration 

and void, notwithstanding the contract was made between citizens 

of the State, and without any illegal intent. (Prcx, C.J., dissent- 

Si: — TEAS Ws. LIU OR: SIND G! CO soa ose sca ae eee eenckaeesseeots . 134 
6. Sane; bill of credit within the meaning of constitution of f the United 

States. Contederate treasury-notes are not recognized by any law 

of the State or of the United States as property. Their circulation 

was adverse to public policy. ‘lhey were bills of credit emitted by 

an illegal combination of States in violation of the Federal consti- 

tution. —S.0. .csecsscss eRe aniecistai nal ahalnieerecdeans siatatafeni sia paerae 134 
7. Ordinance Ne. 38 of convention of 1867, second section of ; constitu- 

tionality of. —The second section of edie :e 38 of the State con- 

vention of 1867, which ordains ‘‘that all bills, bonds, notes or evi- 

dence of debi, outstanding and unpaid, given for or in considera- 

tion of bonds or treasury-notes of the Confederate States, or notes 

or bonds of this State, paid and redeemable in the bonds or notes 

of the Confederate States, are hereby declared null and void, and 

no action shall be maintained thereon in the courts of this State,” 

is not unconstitutional.—S. C....... ee Oe Cn ed 
& Luvempt property, right of debtor to select; w hat not impaired by.— 

Under the State constitution, the right of a debtor to select the 

property which he will retain as exempted from execution, can not 

be impaired by the levy of an attachment or execution upon any 

portion of it, nor by his omission or refusal to tender other prop- 

erty in lieu of that levied on, nor, in this case, by the fact that the 

debtor had other personal property of greater value than the 

amount exempted. (Prcx, ©. J., dissenting.)—Bray & Bros, v. 

Laird Gal ...cisces haaeaainuud a sadias Saieinte Mine ieee ierteatese eee 
9. Section 2661 of Revised Code; consittntiinatity of-—Section 2661 of 

the Revised Code, which requires a return, appearance, and trial 

term in certain cases, is not unconstitutional.—Curry v. Reynolds.. 349 
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10. Accused; right of, to be present during prosecution.—-In all crimi- 
nal prosecutions in the courts of this State, the accused has the 
right to be heard by himself and counsel, or by either, and for this 
purpose he must be present in court, whenever any action is taken 
in the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made for a continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.—Ex parte Bryan...... . .. 

11. Judgments rendered during the war, by rebel courts; effect of.— 
Judgments rendered by the courts of the rebel government of 
this State, during the rebellion, created no liens upon the property 
of the defendants to such judgments, which, in the absence of 
legislation, can be recognized and enforced by the courts of the 
present State government.— Martin v. Hewitt............... oC 

12. Same.—Such judgments can stand upon no higher grounds than 
foreign judgments, and constitute mere causes of action, and can 
only be enforced by the law of comity, and in actions brought for 
that purpose. The justice of such judgments may be impeached, 
and it may be shown that they were irregularly or unduly ob- 
tained.—S. C........... Se ee SSS COS OOO OO ee 

13. ‘* Act to regulate judicial proceedings,” approved Dec. 10,1861; un- 
constitutionality of.—The act of the rebel legislature entitled ‘* An 
act to regulate judicial proceedings,” approved December 10, 1861, 
was invalid—lst, because it was in violation of public policy ; and 
2d, because it impaired the obligation of contracts.—S. C........ 

14. Same; no liens created by.—Said act being unconstitutional and 
void, the liens created by it could not be preserved or continued 
in force by subsequent legislation for that purpose.—S. C........ 

15 ‘‘Act for the protection of bona fide purchasers, for a valuable con- 
sideration,” approved Oct. 10, 1368 ; constitutionality of.—The act en- 
titled ‘An act for the protection of bona fide purchasers for a valu- 
able consideration,” approved October 10th, 1868, is not in conflict 
with section 2 of article 4 of the constitution of this State, which 
declares that ‘‘each law shall contain but one subject, which shall 
be clearly expressed in its title ;’ nor is it in conflict with part 1, 
§ 10, art. 1, of the constitution of the United States, which de- 
clares that no State shall pass any law impairing the obligation of 
contracts.—S. C.......... Fe) SUS OI EO Ie OOD er Sa 

16. Lien created by mere act of legislation; has none of the properties 
of a contract.—A lien created by mere act of legislation has none of 
the elements or properties of a contract, and, therefore, may be de- 
stroyed by an act of legislation.—S. C......-. Se ee ete eiiedem 

17. Decree for divorce, assignments of error in relation to; when will 
be stricken out in this court.—Assignments of error which question 
the validity of a decree for divorce from the bonds of matrimony, 
will not be heard upon appeal to this court, unless the appeal has 
been taken within three months from the date of the enrollment of 
such decree ; but upon motion in this court such assignments will 
be stricken out.—Constitution of Ala, 1867, Art. 5, § 30.— Turner v. 
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18. City of Mobile; § 2 of ordinance passed 2d day of March, 1866 ; not 
in conflict with the constitution of the Uniled States, nor of the State 
of Alabama.---That part of section 2 of an ordinance of the city of 
Mobile, passed 2d day of March, 1866, which requires the payment 
of an annual license of $500 of ‘‘every express company or railroad 
company, who shall do business in the city of Mobile, and whose 
business extends beyond the limits of the State,” is not in conflict 
with the constitution of the United States, nor with the constitu- 
tion of the State of Alabama.— Osborne v. Mayor, Aldermen, §c., of 
Mobile .....026. ae pspadar CURES orate be asp one: ORO wens Se GES oc Cholene Rie’ crave Sinvatoarevatnolate 

19. Same, license required; not an import or export duty, nor regula- 
tion of commerce.—Such a license tax is not an import or export 
duty, nor is it a regulation of commerce between the several States, 
nor between the State and foreign countries,—S. C............. ; 

20. State, power of to levy taxes; to what extends, how limited.—The 
power of the State to levy taxes, and impose licenses, extends to 
every species of property, and to all occupations within the State, 
except where the power is limited by the constitution of the State. 
Is Usais tatoveiers folaisssretbraelenciers te ones w auereva wie aie biaigtwareteaiwiale aU draereveria ore 

21. Power to tax may be delegated to municipal corporation.—-This 
power to levy taxes and impose licenses may be transterred to a 
municipal corporation within the limits of the corporation.—S. C. 

22. ‘Mobile School Commissioners ;” charter of, public in its nature, and 
may be altered or amended by the general assembly.—The board of 
commissioners, known by the name of * ‘The Mobile School Com- 
missioners,” as created by the act of 10th January, 1826, was an 
irregular quasi corporation, public in its nature, and so continued, 
under all the legislation in relation thereto, down to the adoption 
of the present constitution of the State, and, therefore, subject at 
all times to legislative control.— Mobile School Commissioners v. 
Putnamietale. «0:05.00: Deets sd ioiwoince Wisonaietnn sleeise were ioe aheeers = 

23. Same; charter of, not a contract nite ted from impairment by con- 
stitution of United States. —Said corporation was created for pub- 
lic ends and purposes, and not for private benefit or emolument ; 
the corporators had no property in the corporation, nor have 
they paid to the State any thing amounting to a valuable consid- 
eration, for its charter ; consequently, no contract existed between 
it and the State, the obligation of which is protected from impair- 
ment by the constitution of the United States.—S. C............. 

24. Board of education; power of, over public educational institutions. 
The board of education has full legislative powers in reference to 
the Mobile School Commissioners, and other public educational in- 
stitutions ; and all the public educational institutions of the State 
are legally under the control and management of the te iRmeY 
ent of public instruction and the board of education.—S, C...... 

25. ** Mobile School Commissioners ;” power of Stute wna of.—Al- 
though the State may not have the constitutional power to divert 

from the purposes of the trust, the funds which have been, and 

are, from time to time, increased and augmented from the boun- 
ties and revenues of the State, it may, nevertheless, in its discre- 
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tion, change the administrators of these trust funds, and the man- 
ner and mode of its administration.—S. C.....6.... 0 cece eee ceee 

26. ‘‘ Mobile School Commissioners ;” office of, when vacated —By the 
act of August 11th, 168, the offices of the Mobile school commis- 
sioners became vacant. The words ‘other school officers” em- 
braces school commissioners. If the complainants, claiming to be 
such commissioners, were elected or appointed after that date, they 
ceased to be such school commissioners, by virtue of the resolu- 
tions of the board of education of the 19th day of August, 1869.--- 
csr sisiessinmaitle Reick c AREK SEK eees Sess Se ore 

27. Board of education ; «Full legisatire powers” of, w hat embraces. _ 
The ‘‘full legislative powers” vested by the constitution in the 
‘‘board of education,” clothed it with all the powers which the 
general assembly might have exercised, if legislative power had 
not been conferred on the ‘‘board of education,” in reference to 
the public educational institutions of the State. This power cov- 
ers the whole field of legislation on this subject, including officers 
and agents to be employed, the mode and manner of their election 
or appointment. and their tenure of office; for what causes, and how 
and by whom removable ; their duties and compensation, &c.— 
Be erie keene siowe'n ee ere Te ee eee foedcatiss P 

28. Same; session of, how lacy may peaihine. —Under article 6, sec- 
tion 7, of the constitution, the board of education may continue 
in session twenty business days, not including Sundays; and it 
does not require that they shall follow in successive order. There 
is no reason why the board of education may not take a recess, 
without having the recess counted against it.—S. C............ 

29. Same; acts of, what will be presumed to sustain.—If necessary to 
sustain the acts of the board of education, it will be presumed 
that the session was continued for a longer period than twenty 
days, ‘*by authority of the governor.”—S. C ........... 0.00000 

30. Same; general acts of, public acls.—The general acts of the board 
of education are public acts of which the courts will take judicial 
notice, as of the other public acts of the State, and the same pre- 
sumptions will be made in their favor.—S. C. ............. : 

31. Same; what act of, is not a law, in any accurate sense, and heana not 
require approval of governor.—A resolution of the board of edu- 
cation, approving or disapproving the appointment or removal of 
an officer, is not in any accurate sense a law, but is merely an ad- 
ministrative act, and does not, therefore, require the approval of 
the governor to give it effect.—S. C.............cccsesccccncees 

33. Ordinance No. 38 of the convention of 1867. and ordinance No. 39, 
last part of paragraph 3; unconstitutionality of —Not only the 3d 
section of ordinance 38 of the convention of 1367, concerning the 
value of contracts, also the last paragraph of section 3 of ordinance 
No, 39 of said convention, that declares ‘‘that all judgments ren- 
dered in the courts of this State, against defendants, where the con- 
sideration was the purchase-money or hire of a slave or slaves, are 
hereby declared to be null and void,” is unconstitutional and void; 
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they both impair the obligation of contracts.— Fitzpatrick, Ex'r, v. 
1 ES TOROS CEI SOO SOOO KE DOCU TOON OCG yt. 
33. State. domestic affairs of; by whom controlled.—The legal, rightful, 
legislative power of the State, subject to the constitution and laws 
of the Union, must control the domestic affairs of the State. This 
power does not exist in the courts of the State, or in any other de- 
partment of the State government, except the legislative depart- 
mont.—£a Parte Norton §& Shields... ...0...ccccccscvccccccccccce 177 
34. Government de facto, European theory of; how can be engrafted 
into our laws.—It is unwise and dangerous to the peace and safety 
of the people to attempt to incorporate into our system of laws, 
except by direct enactment, the European theory of de facto gov- 
ernments. No authority is due to the acts of any government in 
the American Union which the people have not freely ordained and 
established, under the authority of the laws and constitution of the 
OUR I ois who ease siols, nels nwns.s Sis nates eitieiniae Sem weenie ones 177 
35. New trials; in what cases can be rightfully authorized.--The legis- 
lative power of the rightful government of the State has the right 
to authorize the grant of new trials, in judgments rendered in the 
so-called courts of the insurgent government, existiny in this State 
after the [1th day of January, Is61, and until the complete and 
full restoration of the loyal, rightful government of the State.--- 


1 


177 


36. Ordinance No. 38 of convention of 1867, section one of ; unconstitu- 
tionality of.---Section one, of ordinance 33, adopted by the State 
convention of 1867, which ordains that “ all contracts for the sale 
of lands which are incomplete by reason of the purchase-money be- 
ing unpaid, or the title deeds and conveyances being unexecuted, 
and which sales took place between the Iith day of January, 1861, 
and the 9th day of May, 1865, unless paid for, or contracted to be 
paid for, in the legal currency of the United States or property 
other than slaves, are hereby declared null and void at the option 
of the parties, or either of them,” is unconstitutional, because it 
impairs the obligation of contracts.---Roach, Adm’r, v. Gunter et al. 209 

37. Section |, article 8, of constitution of Alabama; effect of, on venue 
of cause in chancery.---Section 8, of article 6, of the constitution of 
this State does not confine the venue of a chancery cause to the 
county of the defendant’s residence, or that in which the property, 
the subject-matter of controversy, is situate. (Pzters, J., dis- 
senting. )---Fulmore et al. v. Brady. ...ccecccceeccececceceeeeeeees 218 

38. Solicitors elected or appointed under section 17, of article 6, of the 
constitution ; what salary not entitled to.---Solicitors elected or ap- 
pointed under the 17th section, of the 6th article of the constitu- 
tution of Alabama, are not entitled to the annual salaries allowed 
to solicitors appointed under the Code of Alabama.---Reynolds, 
Auditor, v. McAfee, Solicitor .....0. cescccccsccccceccccssccsgcecs 237 

39. Solicitor under Code ; office of, abolished by constitution.---The office 
of solicitor under the Revised Code of Alabama, is abolished by 
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the present constitution of Alabama, and the annual salary at- 
tached to that office is abolished with the offive.—-8. C........... 
39. Act of December 18, 1868, and ordinance No. 3) of convention of 
1867 ; what did not authorize.---The act of the 17th of December, 
1868, entitled “An act to declare void certain judgments, and to 
grant new trials in certain cases therein mentioned, and to repeak 
sections 2876 and 2877 of the Revised Code of Alabama,” and the 
third section of an ordinance of the convention of 1867, entitled 
‘‘An ordinance concerning the value of contracts, where the con- 
sideration was Confederate bonds or currency, and for the pur- 
chase of slaves,” having been declared unconstitutional and void, 
give to the courts no jurisdiction or power to grant new trials in 
the cases therein named. Nor is such power given to the courts 
by the ordinance of said convention No, 39, except in cases where 
there is a meritorious defense ; and the fact that the contract upon 
which a judgment is rendered, was given in consideration of slaves 
bought and sold, constitutes no meritorious defense, provided 
good faith was observed between the parties in making such con- 
tract: —ie Parte Sims, H2'r «2.65 0.00 canes Peieigiec SSeS Rov 
40. Persons holding office, afler passage of ordinances 3.and 10 of con- 
vention of 1361, how regurded.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinances Nos. 3 
and 10 of the convention of 1861, are to be regarded as persons 
holding office under the insurrectionary organization, then hav- 
ing mititary control of the territory of the State.—S, C......... . 
41. Same; judgments of courts of insurrectionary organization, how re- 
garded. —This insurrectionary organization was erected in defiance 
of the public policy and constitution of the United States, and the 
judgments of its judicial tribunals are not such as this court, in 
the absence of legislative enactments, has authority to recognize 
and enforce, except, perhaps, as the decrees of foreign courts. 
(Chief-Justice, arguendo in Martin v. Hewitt.)—S. C...ccecceeeees 
42. Act December 23, 1363; constitutionality of.—The ‘‘act to sup- 
press murder, lynching, and assaults and batteries,” approved 
December 22, 1868, is a valid law of this State. Itis not obnoxious 
to the second section of article 5, of the constitution of Alabama ; 
it is upon but one subject matter, though it deals with several 
branches thereof.— Gunter v. Dale Co....... 55 Oe oisinees ie 


CONTRACT. 


1. Contract with carrier; who may sue in his own name.—One who 
has a beneficial interest in the performance of the contract, or 
a special property or interest in the subject-matter of the agree- 
ment, may support an action, in his own name, on the contract. 
Be. Bite. Ob. 0. CMpGTtOR. 6.4.60 ccccccceees areas apes <cies geass 
2. Quere—Whether a printed blank receipt, containing restrictions 
of his responsibility, and to be used generally, filled up by the 
common carrier and given to a party sending goods, is a special 
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3. Special contract ; what, carrier may male.---Common carriers may 
reasonably limit their liabilities by special contract ; but public 
policy will not permit common carriers, even by special contract, 
to be exempted from damages for losses occasioned by the negli- 
gence or misfeasance of themselves, or their servants.--S. C...... 

4. Contract, made during rebellion ; what, is void and contrary to public 
policy.---A contract made during the late rebellion, to loan or hire 
mules to a party, known at the time to be engaged in the manufac- 
ture of iron for the late Confederate government, with a knowledge 
on the part of the bailor that said mules are borrowed or hired of 
him to be employed in the manufacture of iron for said Confed- 
erate government, to be used for military purposes in carrying on 
said rebellion against the United States, is in violation of public 
policy and void, and no action can be maintained thereon. 
Quinchall 0. Oxford TOW CO... 06 cassececces ccd eccis sisialatags diersieiets 

5. Same; what does not deprive owner of oveneity of.---Notwithstand- 
ing the illegality of such contract, the owner of the mules, in a 
proper action, may recover the mules, if in possession of the 
bailee, or their value if he has converted them to his own use, 
Pose cease asain e.s SO Me OL Renate sania he aero 

6. Quere-—Whether, under the evidence in this case, the mules, by 
the contract of hire, having become lawful subjects of prize and 
capture, it would not be a good defense to an action for their re- 
covery, that while employed in the unlawful business, they were 
captured and carried off by the forces of the United States.---S. C. 

7. Contract; what does not constitute —The corporation known as the 
Mobile School Commissioners was created for public ends and pur- 
poses, and not for private benefit or emolument ; the corporators 
had no property in the corporation, nor have they paid to the 
State any thing amounting to a valuable consideration for its 
charter : consequently, no contract existed between it and the 
State, the obligation of which is protected from impairment by 
the constitution of the United States.— Mobile School Commissioners 

ec ay a), a ae ; Sse dan iee sce arate ee 

8. WT ritten dontbants whites servant ‘sail wr 3¢ 91 of the Revised 
Code of Alabama, prohibiting the enticing of a servant under writ- 
ten contract, is still of force, and is a valid law.— Murrell v. Stale. . 

9. Same; not in violation of ‘‘civil rights bill."—Said enactment is 
not in vivlation of, or in conflict with, the provisions of the law of 
congress, commonly known as the ‘‘civil rights bill.” It does not 
discriminate in favor of, or against, any class of citizens. Any per- 
son competent to make written contracts may employ laborers, or 
may be employed as a laborer, under its protection, without regard 
to race, color, or condition.—S. C...........66.04 arerhinpeiatee areas 

10. Infancy of laborer; what no defense against. —The infancy of the 
laborer interfered with is not a good defense for one who violates 
this law.—S. C....ccccccccccscee MTS otlee ae meee einieiehareavare weal 

11. Same; what contracts affected by.—To bring a contract for hire 
within the provisions of this enactment, the whole contract must 
be in writing, Contracts by parol, although valid without refer- 
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ence to this enactment, and binding upon the parties, do not eome 
within the protection of the act.—S. C........... Rees ar relic 


ORIMINAL LAW. 
I. Buicamy. 


1. Bigamy ; lawful wife not competent witness against husband on triat 
of.—In a prosecution for bigamy, the first and true wife can not be 
admitted to give evidence against her husband.—/JVilliams v. The 
State...... span lvpsibeisenmins seas Seer oe te Bie ie eres AN oe 

2. Same; jurisdiction of offense.—The local juriadiction of bigamy 
is in the county where the defendant married or cohabited with 
the second wife.—S. C...... spibewicssis eee aie eneisars peoteiaes 

3. Marriage, contracted through fear of impr rhenent ; when not void. 
Marriage contracted through fear of imprisonment is not void, 
when the fear was not imposed as an inducement to the marriage, 
but arose from the arrest and prosecution of the party for bas- 
ee, 6 ae Pas eee ieee sieie as issuprssSieiss worssslee 

4. Cohabitation ; is evidence of what; what can not effect. —Cohabita- 
tion is wines of marriage, but it can not make a void marriage 
WOMB) oo cswccess sss Duce Shee eebeshie cease te cease peeneees 


tl. Burewary. 


1, Section 3695 of Revised Code; indictment under, what should show. 
An indictment for burglary, under section 3695 of the Revised 
Code, for breaking into and entering a ‘‘shop,” should show that 
the shop is one in which “ goods, merchandise or other valuable 
thing is kept for use, sale, or deposit.” To charge that the shop 
was broken into and entered ‘‘ with intent to steal,” is not enough. 
es oe te Me be | Raaswiexters RAE ee ree eee 

2. Possession of stolen property; capbunitten of, proper evidence to go 
to jury.—One found in possession of a watch alleged to have been 
taken from ashop by the breaking into and entering the same with 
intent to steal, may explain his possession, and this explanation 
may go to the jury, with the proof of possession.---S. C........... 

3. Prineipal and accessories ; distinction between abolished.—In this 
State, all who in any manner participate in the commission of a 
burglary, are guilty, without regard to the former distinction of 
principal and accessories in such offense.— Wicks v. The State 

4, Burglary, indictment for ; what sufficient.—A count in an indict- 
ment for burglary, which charges that the accused broke into and 
entered the store-house of W., “in which goods and merchandise 
were kept for use, sale or deposit, with intent to steal,” is not bad 
on demurrer, because it is not also alleged that ‘‘said goods and 
merchandise were of any valuable things.”-—S. C........-....- 


III, Convicrion, 


See SENTENCE, 
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IV. Distiniine wirsovur License. 


4. Indictment ; when defective—An indictment which charges that the 
defendant ‘‘ did distill vinous or spirituous liquors without license 
and contrary to law,” fails to allege a violation of the revenue act 
of 1868,requiring a license for engaging in or carrying on certain 
occupations.—Johnson v. The State....... ails ieayeteiaterae pransie si%s Rise 

2. Occupation or vocation ; what necessary to constitute. —To constitute 
occupation or vocation, some time during which it is prosecuted is 
a necessary ingredient. It need not be protracted, but must not be 
momentary. The intention of the party must govera, and this 
must be ascertained by the jury.—S. C........ Saleh och capac atasaeats 


V. EnNtTiIctnc SERVANTS. 


1, Enticing servant under written contract; indictment for, when suffi- 
eient.---An indictment under section 3691 of the Revised Code, for 
enticing servant under written contract, is sufficient if it states the 
offense in the language of the statute, although the facts which con- 
stitute the offense may be charged in the alternative.---Murrell v. 
PUTO tik iors a hie MERE RRR NE RS dc 0s SES DARREE ELEM CHESS aa 

2. Same —The law in the Revised Code, against “ enticing servant 
under written contract,” is still of force, and is a valid law. It is 
an enactment of the legislature of Alabama, under the provisional 
government set up by authority of the United States, and has not 
been repealed, but continued in force by the recognition of the 
present rightful government of the State. --S. C.......-...--. +... 

3. Same; not in violation of ‘civil rights bill.”—Said enactment is 
rot in violation of, or in conflict with, the provisions of the law 
of congress, commonly known as the “civil rights bill.” It does 
not discriminate in favor of, or against, any class of citizens. Any 
person competent to make written contracts may employ laborers, 
or may be employed as a laborer, under its protection, without re- 
gard to race, color, or dondition.---§. C...........00+ editwislawarke 

4. Same; infuncy of laborer, what no defense against.---The infancy of 
the laborer interfered with is not a good defense for one who vio- 
lates this law.---S. C............- sack SaMAgS ee aula com acme « sosaias 

5. Same; what not necessnry to conviction.---In order to convict un- 
der this statute, it is not necessary to show that the second or sub- 
sequent employer knew at the time of hiring that a previous sub- 
sisting contract existed, if, after being properly notified of the pre- 
vious existing contract, he failed and refused to discharge the 
laborer, but still kept him in his service.---S. C.... ......-- sseeee 

6. Same; what contracts effected by.---To bring a contract for hire 
within the provisions of this enactment, the whole contract must 
bein writing. Contracts by parol, although valid without refer- 
ence to this enactment, and binding upen the parties, do not come 
within the protection of the act.---S, C......-- Pe ee 

7. Same; rights of parties to contract for labor.---In such contracts 
for labor, as in other contracts, the obligation must be mutual, and 
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if such contract be dissolved for any legal reasons, the laborer can 
make a second contract, without regard to the first.---§. C.... 2... 


VI. Fonrcery. 


1. Agent; whal competent witness to prove.—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 
agency, in a prosecution for forgery against the person who at- 
tempted to collect the money.—Manaway v. The State........---- 

2. Forged instrument ; must be produced or accounted for. —The instru- 
ment alleged to be forged must be produced at the trial, or its ab- 
sence satisfactorily accounted for.---S. C....-- perea wees eas Sidiors : 

3. Evidence; what admissible as part of res gesta.---Gennine papers 
of the same kind as the one alleged to be forged, which were pre- 
sentedl with it, and taken from the accused at the same time, are 
part of the res gest, and admissible as evidence.---8. C........... 

4. Mobile Charitable Association, certificate of ; what necessary to sus- 
tain conviction for forgery of.---To sustain a charge of forging a cer- 
tificate of subscription purporting to be made by the Mobile Char- 
itable Association, the first payment of the money required asa 
condition, precedent to the right of the company to set up a lot- 
tery, must be shown. But it is not necessary to show that subse- 
quent payments required have been made.---S8. C..........---+ 


VII. Hapeas Corpus. 


_ 


Application for habeas corpus; oath of facts other than those re- 
quired by statute, immaterial on,—On an indictment for perjury, 
the oath of the accused, that “he is the father and proper custo- 
dian of Catharine, or Kate, a colored girl,” made apon an applica- 
tion fora writ of habeas corpus, to inquire into the imprisonment 
or restraint of said Catharine, though false, is not enough to sustain 
a conviction for perjury on said oath, Such oath is immaterial on 
such application ; it isnot one of the juriSdictional facts required 
SS RID, — GRROW CD. FRE TIME 6.0 '5.5:4% sic ein. s\n '6i9' 8s 8.0'4.610,0.010 0010 
2. Habeas corpus; application for writ, how must proceed—An ap- 
plicant for a writ of habeas corpus must proceed by petition, which 
must ve signed by the party applying for the writ, or by some per- 
son in his behalf; and the petition must be verified by the oath 
of the applicant, to the effect ‘‘that the statements therein con- 
tained are true, to the best of his knowledge, information and be- 
lief,” and if any other statement, than those required by law, be 
introduced into the petition, they can not, though false, be made 
matter of substance, so that perjury may be assigned of an oath 


verifying said petition.---8S. C........... Se Te eee eT pais iSieiwinrsisic 
3. Defendant ; when will be discharged on reversal.—If the matter al- 
leged in such petition may be stricken out as immaterial, and 
there is nothing else of the oath left, the cause will not be re- 
manded, but the defendant will be discharged on reversal.—Re- 
wised Code, §°4316.—-8. C..... 0. csccscccecce Uivlnieiete ates picieim a lele sini 
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4, Murder ; presumption in relation to prisoner accused of an applica- 


_ 


tion for bail.---On an application for bail bya prisoner, whois shown 
to be under indictment for murder, he is presumed to be guilty 
of the charge in the highest degree, and that presumption must be 
overcome by proof.---Exr parte Vaughan........ arsine SRS ete 


VIII. InpictMent. 


Indictment ; when demurrable.—A count of the indictment in the 
following words, viz.: “ The grand jury of said county charge that, 
before the finding of the indictment, Cesar Williams feloniously 
took and earried away a certain paper writing, commonly called a 
cotton receipt, issued by E. M. Byrne & Co., a firm composed of 
E. M. Byrne and Henry H. Bender, and dated December 4th, 12869, 
numbered 928, and issued to M. David McDonald for the receipt of 
one bale of cotton marked (Mm. p ], and weighing (524) five hun- 
dred and twenty-four pounds, of the value of more than one 
hundred dollars, the property of said M. David McDonald, against 
the peace and dignity of the State of Alabama,” is demurrable, 
because it is too uncertain whether any value of the property 
stolen is aileged or not. The allegation of value here may as well 
apply to the bale of cotton as to the receipt.—Cesar Williams v. 
RS RO earache seme eee go NGS US ae STIS wee IRS lawn este ware 
Indictment ; when defective—An indictment which charges that 
the defendant ‘‘ did distill vinous or spirituous liquors without li- 
cense and contrary to law,” fails to allege a violation of the revenue 
act of 156%, requiting a license for engaging in or carrying on 
certain ocenpations.——Johnson v. The Slate ..........eeeee ceeee 
Occupation or vocation ; what necessary to constitute. —To constitute 
occupation or vocation, some time during which it is prosecuted 
is a necessary ingredient. It need not be protracted, but must not 
be momentary. The intention of the party must govern, and this 
must be ascertained by the jury.—S. C............ pisces sintarenatsie 
Indictment jointly for same offense; when no conibilion can be had 
under.--- Where two persons are jointly indicted for the same offense, 
if the proof shows the commission of the offense severally, by 
each, there can be no conviction of either or both.---S. G@ . 2.2... 
Indictment, containing but one count, for malicious injury to a “mare 
and an o£"; what proper charge on trial of.—On the trial of an in- 
dictment for malicious mischief, containing but one count for an 
injury to ‘‘a mare and an ox,” proven to have been committed at 
different times, it is error to refuse to charge that ‘‘if the State 
had failed to prove that the mare and ox were injured at the same 
time, or so near each other as to constitute the same ottense, then 
the defendant is not guilty as charged in the indictment.”—Bur- 
GLEE Oi NONE REGS Mase Swiss Seow sewies pistes aleve oie seuiens ‘ 


. Same; when charge must be proved as laid.—An indictonent for 


malicious mischief should charge such offenses in two counts, or 
in the alternative in the same count ; or the charge must be proved 
as laid.—S. C.. 
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7. Indictment under § 3577 of Revised Code; when sufficient.—-An in- 
dictment under § 4577 of the Revised Code, for “ disclosure of 
indictment by officer of court or grand juror,” is sufficient if it 
pursues the form of the statute, and is in form analogous to the 
forms prescribed in the Revised Code.— White v. State........... 409 

8. § 3577 of Revised Code, deputy sheriff; *‘officer of court” within 
meaning of.—A deputy sheriff is an “oflicer of court” within the 
meaning of § 3577 of the Revised Code.—S. C............ a Gievveinse: OD 

9. Same: what necessary to convict under. —The intent to disclose must 
accompany the act of disclosure, in order to justify a conviction 
under said section. (Sarrop, J., dissenting, held, that there was no 
error in refusing the second charge, and that the judgment should be 
affirmed.)—-S. C....... i to 9 SOO een 59690 Sa One 409 

10. Same; what not necessary to allege in indictment for rape.--An in- 
dictinent for rape, under the form given in the Revised Code, is 
good; it is not necessary to charge that the carnal knowledge of 
the female was against her will.--Leoni v. Stale...... .......++2-- 110 

11. Accused; right of, to be present during prosecution.—-In all crimi- 
nal prosecutions in the courts of this State, the accused has the 
right to be heard by himself and counsel, or by either, and for this 
purpose he must be present in court, whenever any action is taken 
in the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made fora continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.-Er parte Bryan...... . ... 402 

12. Reversal; what not sufficient cause for.—The use of the word 
“charged” in an indictment, instead of the word ‘‘charge,” if the 
indictment is otherwise formal, is not such a defect as will justify 
a reversal after verdict in the court below, the objection being 
made for the first time in the supreme court on appeal.— Brazier 
Or aRE PMNO seu ewece so sss os SRM eine aiee ee mre a ssisie secs eiwiesie wo sa-0's 3 


IX. Jroparpy. 


1. Jeopardy ; word as used in the constitution defined and explained.—The 
constitution of this State forbids that any person shall, for the same 
offense, be twice put in jeopardy of life or limb, The jeopardy here 
meant is that which arises on the final trial upon a charge fora 
criminal offense, and it commences as soon as the parties are at 
issue upon a sufficient indictment, and the case is submitted to the 
jury for their verdict. After this is done, the State can not enter 
a nolle prosequi without the consent of the defendant. If this is 
done, the defendant is entitled to be discharged as upon an acquit- 
tal, and this court will so discharge him.—Grogan v. The State.... 9 


X. Larceny. 


1. Larceny, indictment for ; what charge should be given on trial of. 
On the trial of an indictment for grand larceny, where the testimony 
against the accused is chiefly circumstantial, a charge asked by the 
prisoner, ‘‘that innocence should be presumed until the case 








INDEX. 161 


proved ust the prisoner, in its material circumstances, is 
1 ? 1 + + yor} } 
hevond a1 mabl aont na t ey e ougnt to ve 
1 + +¢ 1 ilt tharced 
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proper and should be given. Moorer't: The BWC «260. a ceswdess 15 
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XII. Manicious Mutscurer. 


1. [ndictment, containing but one count, for malicious injury to a ‘“‘mare 








and ano Rar? ‘ at proper chai ye on tri 1 of. On the tri il of an in- 

dictment, for malicious mischief, containing but one count for an 

injury to ‘‘a mare and an ox,” proven to have been committed at 

d nt times, if is error to 7 l t } that ‘*if the State had 

fai to ] et! I re I él lat the same time, 

( Ss reach a to « = lif 4 sé then the 

det l is not ent S « 1 il Indl I — Burgess v. 

PROSE... é cei Lk, se0Teerwns aaaleeweoeeen 5 digefew Sibel Metalet hae Rae 
2. Same: when charqe t be proved as laid. —An indictinent for ma- 

] } schief suould « ‘ s in two counts, or in 











as laid.—S. C........... sis sak Sainte br gai Sore Pha Mera ck eee ReneS xia O 
2. Vali s njyary to ai als: 1 C Ty maredien ‘e 
t i I i sent ent oi the offense of ma- 

liciou ] to animals Hobson v. The State. ..ccce cccccc ccccce 380 
4. Some: when malice ay be inferred is unlaw- 
fully i ted, requisite 1 n instru- 
I t l, the wantonness of t i lany attendant circum- 
stances wl would justifv the inf ice in other crimes where 

‘ l 5a} ssary nstituent. fae, Os we mie wae Sele mew crise Sea 

XII. Mispemxanors 

t. WV gle waAHOTS ?: murde 4 roluntarily to bh if] one accused of. for fying. 
In 2 S I nors it ill i murder to Kill voiuntariuy the party ac- 
S 101 fy ng from the arrest, though he can not be otherwise 


overtaken, and though there be a warrant to apprehend him,— Wil- 
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1, 
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-_ 


XIV. Murper. 


Indictment for ; presumption in relation to prisoner accused of, on ap- 
plication for bail.---On an application for bail by a prisoner, who is 
shown to be under indictment for murder, he is presumed to be 
guilty of the charge in the highest degree, and that presumption 
must be overcome by proof.---Exr parte Vaughan..........+...022- 


- Murder ; voluntarily to kill one accused of, for flying.—In misde- 


meanors, it will be murder to kill voluntarily the party accused for 
flying from the arrest, though he can not be otherwise overtaken, 
and though there be a warrant to apprehend him.— Williams v. The 
State..... es Fg Sy 0 1 ee oe eee 


XY. Persvury. 


Application for habeas corpus; oath of facts other than those re- 
quired by statute, immaterial on,—On an indictment for perjury, 
the oath of the accused, that “he is the father and proper custo- 
dian of Catharine, or Kate, a colored girl,” made apon an applica- 
tion fora writ of habeas corpus, to inquire into the imprisonment 
or restraint of said Catharine, though false, is not enough to sustain 
a conviction for perjury on said oath. Such oath is immaterial on 
such application ; it is not one of the jurisdictional facts required 
by statute.— Gibson v. The State..........2..... Ropeitesaieicas ses 


2. Habeas corpus; application for writ, how must proceed.—An ap- 


plicant for a writ of habeas corpus must proceed by petition, which 
must ve signed by the party applying for the writ, or by some per- 
son in his behalf ; and the petition must be verified by the oath 
of the applicant, to the effect ‘‘that the statements therein con- 
tained are true, to the best of his knowledge, information and be- 
lief,” and if any other statement, than those required by law, be 
introduced into the petition, they can not, though false, be made 
matter of substance, so that perjury may be assigned of an oath 
verifying said petition.—&. C..........0cesccccsccccce MO ee 


3. Defendant; when will be discharged on reversal.—If the matter al- 


4. 


5. 


leged in such petition may be stricken out as immaterial, and 
there is nothing else of the oath left, the cause will not be re- 
manded, but the defendant will be discharged on reversal.—Re- 
En A ONIN, IMPEDE T sg © 6.5 0 4 a'winsa binid'b.d Serbo sds sos 00ce swine eis 
Perjury ; when one can not be charged on affidavit for attachment. 
Perjury can not be charged on an affidavit, made before the clerk 
of the circuit court for the issuance of an attachment, unless the 
affidavit asserts the facts required by the statute authorizing the 
process, and these statutory facts are alleged to be false.—JH/ood v. 
NP MMMRREe Secise Soi su ne eos cans Sikh cag Se rivaeece esl eseese 
Perjury; definition of.—Perjury is a corrupt, willful, false oath 
taken in a judicial proceeding in regard to any matter or thing ma- 
terial to a point involved in the proceeding. The advice of the at- 
torney who prepared the oath and advised the accused to take it, 
is competent to show what was said and done at the time the oath, 
alleged to be false, was sworn to, for the purpose of showing an 
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absence of corrupt intent, or that the accused was misled or mis- 
RBs aca win ie ois's sere ciwiereoe'eia a ndi¥ia.ae a aibnsleereiaieteines Siem aeaemes 
6. Same. ~Genetally, an oath to sustain a charge oof perjury must not 
only be untruthful, but it must also be corrupt, unless the statute 
Ee I Hoss i iin sn ten.cinscctiontnveWensonaebas shen 


XVI. Rape, 


1. Indictment for rape; what need not charge.—An indictment for 
rape, under the form in the Revised Code, is good. In such anin- 
dictment, it is not necessary to charge that the carnal knowledge 
of the female was “against her will.”—Leoniv. The State........0 

2. Same; what evidence not admissible as evidence of guiit on trial of.— 
On the trial of an indictment for rape, it is proper to prove what 
complaint was made by the prosecutrix, and in support of such 
proof, the testimony of a witness, to whom cumplaint was made, as 
to how, when, where, and what complaint was made, was right- 
fully admitted ; but where the guilt of the accused depended solely 
upon the evidence of the prosecutrix, the testimony of a witness 
as to prosecutrix’s showing witness a garment with blood and mud 
upon it, which prosecutrix said was worn by her at the time of the 
rape, (the witness not knowing any fact about the garment having 
been worn as stated, nor connecting it with any fact known to the 
witness as pointing to the guilt of the defendant, ) although a part 
of the complaint, and for that purpose admissible, when so limit- 
ed, was not evidence of guilt, but mere hearsay, and should have 
been rejected as proof of guilt.---S. C...... ipecaatmnittent eet ada 


XVII. SENTENCE. 


1. Punishment ; when leaving to jury to fiz, is error.—When it is made 
by law the duty of the court to fix the punishment on conviction 
of an offense, and the court leaves it to the jury to fix such punish- 
ment, it is such an error as will work a reversal of the conviction 
and sentence. — Leoni v. State....... see Relea ays eleieieeRiocnee wientaterd 

2. § 3577; conviction under, what necessary to secure. —Under an in- 
dictment under § 3577 for disclosure of indictment, &c., the intent 
to disclose must accompany the act of disclosure, in order to 
justity a conviction under said section.— White v. State........006 

3. Indictment jointly for same offense ; when no conviction can be had 
under.—Where two persons are jointly indicted for the same of- 
fense, if the proof shows the commission of the offense severally, 
by each, there can be no cenviction of either or both.—Johnson v. 
TWO DUNES ices ee ee eee eee ee eee ee ee 

4. Judgment, molion in arrest of ; must be disposed of, in vital case, 
before sentence.—In a criminal case, a motion in arrest of judgment 
must be finally disposed ot—it must be overruled or allowed—be- 
fore the court proceeds to pronounce sentence against the accused. 
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CUSTOM. 


1. Custom, evidence of ; what does not constitule 7r¢ quis sof An al- 
leged custom, that has iis origin only some three or four years 
before, is not such a legal custom as will displace the general law. 
Such an alleged custom must want all the necessary requisites 
and elements of a good custom. It certainly wanted an iquity 
and must also have wanted certainty, consent, obligati d the 
other elements of a good custom Evidence oftered, therefore, te 
prove tha at the th f hirin a slave, there was: neral, 
notorious, custom in ¢ neighborhood and county in which said 
hiring was made, t! where the word doll was used in con- 
tracts, and nothin l of the kind of dollars, the parties under- 
stood and meant Conted if money Wi properly rejer i, on 
motion of the party against whom is Offered.--- Buford et al. v. 
ES DLN A ee ee ee a pen 

2. Coi mis ion weve hant . when liabl Se inte rest On balance rev din- 
ing in his hands.—A con l on merchant is Hable for interest ona 
balance in his hands in favor of his prin ipal, in the absence of 
proof of some contract or us of trade to the contrary.—DPrice 
Williams & Sons v. McConico............... Re ee ee ee ra | 

DAMAGES. 











INDEX. 











I. Agreement to deliver property, action for damages for breach of 
when ae ture of, by Confede e officer no de cnse against, I. and 
U. had a controversy aboat the ownership of a hors I’. thirea 
ened to inform a Confede) ( -_ t 1 \ property of th 
vovernment, ii Lilet { Ye) ON) \ ’ 1 i ont 
the Conted ile ice i { in »to tl I dno 
to induce him to s it, went tosee him, and told by the (puar~ 
termaster that he \ ild s the hor . After this, [ Informed 
T. of all t occurred id T nd | a 1 te roiu 
matters in di pi wd an i ira rendered that T iC) rt] 
horse to U., which was accepted by T. and U,.—Held, that i | 
detense to T., in an acti by U. against hin tlie ment 
that a Confed { qu ized tl l n i ! 
tion gained from U. on |} t to hin loole «. Urquhart 647 
2. Trover and d me, te aelioi : of propa ( ! / s 
sessed,—-Ih nu u ti rt Wy ie of 
the property at any ttn hn the dem ian il Lree 
elal.v. Cowles et al Oe ee eee 314 
io Damag s jor dete lion: hat may be considered » delermining 
The deterioration of the property from u in addition to the an- 
nual re or hi viLy considered the jury in estimating th 
damages for the detention,—.S ¢ a er eee 314 
} 
DEED. 
1, Deed, notice of intention to erceute es what not tice of ‘ ] ot 
an intention to execute a deed, is not notice of the contents of the 
deed as executed.— Ponder v. Scolt....-. ..-cc0.---eece sigiuassrass 241 























DEED—C 


INTINUED. 


INDEX. 





2. Same; purcraser, what « harqeabl with notice of.---Th purchaser 
is chargeab] with noti yf every thing that anpears on the face of 
the 1 the chain of } itle, but he is not bound to enquire 
into tls ral circumstances. ---Burch v. Carter...--. a ak beens 

3. Different written instrument | | 
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pears that the interrogatory is sufficiently answered in another por- 
tion of the deposition, or that the answer would be immaterial on 
the trial on the merits of the cause.—S. C...............000 cece 
4. Deposition ; when will be suppressed.—A deposition, taken on in- 
terrogatories, without giving the adverse party the notice required 
by section 2718 of the Revised Code, will be suppressed, unless it 
be shown that the party to whom notice is required to be given, 
under the provision of said section, resides out of, or isabsent from, 
the county. Ifthe adverse party be acorporation, then it must be 
shown that the domicil or place of business of the body corporate 
is not in the county, and that it has no officer, or agent or attorney 
of record, within the county, to whom notice may be given.—Ov- 
ford Iron Co. v. Quincheti. ....... SOMO IO Oe Orr re Bas 
5. Same; motion lo suppress, when in time.—A motion to suppress a 
deposition so taken, is in time if made after the parties have an- 
nounced themselves ready for trial, but before the trial is in fact 
Soiree cess Cineee Ves ccs secscewecrienecrccesee 
6. Deposition, takiny of ; when irregular, what will not eure irregularity 
of.—It is irregular tor the plaintiff to take a deposition in a cause 
before the defendant is in court, by the service of process on him 
personally or by the attachment of his estate, or in some other le- 
gal way ; and such irregularity will not be cured by a subsequent 
ee  L TTTTE EEE LET TERETE Tee 


DISCONTINUANCE. 


1. Discontinuance ; what will operate as.—Where several executors or 
administrators are sued, service of summons on one is sufficient, 
and a discontinuance, without cause apparent on the record, as to 
one, will be a discontinuance of the action.—Z/uffman, Adm’r, Da- 
OES SE ee ee ee eens oe Ee eee BWR kN AD wees 

2. Discontinuance ; what not equivalent to.—The death of one of sev- 
eral defendants served with process, in action of debt on a bond 
or note executed by several persons, and the abatement of the suit 
as to such deceased defendant, does not discontinue the whole ac- 
EO AGILE ML. Ds TIMER, PAIN os os ois sies cine srsiwe lee eines sie 

3. Same ; definition of.—A discontinuance is an unauthorized dismis- 
sal of the suit as to one of several defendants who have been served 
with process. The death of one of the defendants, and the abate- 
ment of the suit as to him, does not have this effect.---S. C....... 


DOWER. 


1. Allotment of; jurisdiction of probate judge.—The judge of probate 
may cause an assignment of dower to be made, when this can be 
done by metes and bounds, without injustice, whether the lands 
have been aliened by the husband or not.—-Snodgrass v. Clark.... 

2. Same; when probate judge must decline jurisdiction.—But when the 
lands have been aliened by the husband, and the wife has not re- 
linquished her dower, then if an assignment can not be made by 
metes and bounds, without injustice, the judge of probate must de- 
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cline jurisdiction, and application must be made to the court of 
BURNOCIN-—— ONO o ortiels eis Gins's <0 s elsenie veces ee sie alone ia olgteriont 
3. Improvements on lands; what not sufficient to oust juvialiolion of 
probate judge.—Clearing up and putting in cultivation nine or ten 
acres of land on a tract of 160 acres, and building some houses 
thereon, is not enough to oust the jurisdiction of the judge of pro- 
bate, unless it be shown that an assignment of dower, by metes 
and bounds, would be unjust. This court will not presume against 
the decree of the judge of probate, that such assignment can not 
be made. There must be clear proof that it would be unjust.—S. C. 
4, What act barred, in 1840.—If the wife joined with the husband in 
a deed in this State, made in 1840, this bars her dower in the land 
conveyed by such deed.—S. C....-. ...-.. ccaveuetadeu neler laraxsis siete 
5, Bill in chancery ; what, not without equity.—A bill in dinners by 
the widow to recover the rents of her dower interest from the death 
of the husband to the assignment of her dower, is not objectiona- 


198 


198 


198 


ble for want of equity. Boyd v. Hunter...g........-. iceveaceace ee 


6. Same; what not multifarious.—It is not multifarious, ceeaiaes a 
demand for the rents derived from a lease made by the husband is 
joined with a claim for rents against the administrators personally, 
accrued before and after the allotment of dower.—-S. C......... st, 

7. Same; in what suit, heirs of decedent, are not necessary parties 
defendant.—The heirs at law of the decedent are not necessary 
parties defendant with the administrators, to a suit against the lat- 
ter by the widow for the rents of her dower interest after its assign- 
PRON She Os crate b eset en ne Secietboccuawaes ceecs omaens pias ee 

8. Same; what not misjoinder of parties.—-Nor is it a misjoinder of par- 
ties to unite the tenants of the administrators with them as defend- 
ants.—S. Cu... .ceseee eT Ce PSE TR EE eT ee 

9. Same; when equity will settle nits of account which are enforce- 
able at law.—The jurisdiction of equity having attached, that court 
will complete justice between the parties by settling an account for 
rent due by the tenants, up to the termination of the defendant’s 
possession, although such rents might be recovered at law.—S. C. 

10. Administrators, how liable for rents to dowress.—The administra- 
tors, in this case, are liable as such for the rents accrued under 
the husband's lease, and personally for those arising under the 
OP Ne Dy CE Gioia iis io ecdeasecdosecsacienenebennss 

11. Administrators, tenants of ; how liable to dowress for rents.—The 
tenants of the administrators are liable to the dowress for the 
rents not paid by them at the date of the assignment of dower, 
and for such as may afterwards accrue during the continuance of 
eee NN Gagan. ish vacenenchbaSinensvasietaeleds rere 

12. Estate for years; how effects a title of dower.—An estate for 
years interposes no impediment to a title of dower, and if rents 
be reserved to the use of the husband the widow is entitled, upon 
endowment, to a proportionate part of such rent.—S. C.......... 
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ERROR AND APPEAL. 


I. APPEAL—WHEN LiEs. 


1, Appeal; what such final judgment as will authorize. —An order of 


the circuit court setting aside and annulling a judement rendered 
by it at a previous term, and taxing the plaintiff with costs, is such 
a final judgment as will authorize an appeal to this court.—Albrit- 
LOM RSME Ny Ri OORUCTOCINY Ob Ge oi. sin 5 ons ae A cwssibs odteadiedecee és 
Same. —An order of the cireuit court, se {ting aside and vac: ting, 
on motion of the defendant, a judgment rendered at a previous 


| 
L 
Ss 


term, is a final judgment upon which an appeal will lie. 


3. Same.—Dismissing a case out of court for want of prosecution, 


9 


> 
vo. 


1, 





4 
t + 


and taxing plaintiff with the costs, is a final judgement which will 


authorize an appe Ri TO GIS GOUT. — Boo ess dodo eos bees cs ewe ‘ 


IJ, ApPEAL--WHEN DoEs not Liz. 
Appeal ; when does not lic.—An order of the circuit court, setting 


aside a junds 


rment rendered by it at a previous term, and granting a 





new trial, is not a tinal judgment, and will not authorize an appeal. 
SI IN Se sic arse ee etude iw oui iv b.aiarb ernie casein bia 
Same; what not such a final judgment as will support.—An order of 


the city court of Montgomery, overruling a motion to set aside an 


order of said conrt, made at a previous term thereof, granting a 
hd od ) + ; + , ? 1 . . hd 4 oe » 
new trial on a judgment of that court under ordinance No. 39 of 


the convention of 1867, is not a final judgment, upon which an ap- 


such an order will be dismissed, 





peal ean be taken, An appeal o1 





on motion of the appellee. — Matchett ef al. v. Milner et al. 


Same: what not such final judy wnt as will authorize Che error 
in granting a new trial at a subsequent term of the court, can not 
be corrected by an appeal to this court, before final judgment ; fon 
the reason, that an order granting a new trial, in such a case, is 
not a final order or judgment. The remedy to avoid such an erior, 
is an application to this court for a mandamus to require the jud 


or court, making such an order, to vacate and set aside the 
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: sal 
Same ; what can be brought to this court on ap eal. Only the record 
4 


up to the final judgment, including the record of the 








ment itself, can be brou rht to this court on app ul from suc 


] 
judgement. What happens after the final judgment, in the court 


below, except a correction pune pre fune ot the judgement, or other 
procee dinvs antecedent to the judy nt, Is no part oi the record 
— -h errors can be assigned in tl ee are 8 rae 
upon which errors can be ass] in this court, on an appeal from 
such final judgment. —Mounlerallo Coal Mining Co. v. Reynolds. 

5. Sames when will be dismissed.—If the final judgment in the court 
below is set aside on motion of the appellant, and a new trial 
granted after the appeal from such final judgement, and whil tie 


same is pending in this court, although such order of the court 


below may be erroneous, such appeal will be dismissed on motion 
A 

P 
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of the appellee, in this court, after the grant of such new trial, 
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6. Appeal; what not such final order as will authorize.—Dismissing 
the levy of an attachment, is not such a final order as will authorize 
an appeal to this court.—Bray & Bros. v. Laird......-. 22+. .... 295 
7. Quere ---Does not an appeal lie from the final order of the judge of 
probate upon a proceeding of lunacy, as in other cases of the final 
disposition of a eause ?---Fore v. Fore..... OPE eT Te TE 


III. Practick anp PLEADING. 


1. Judgment ; when will be reversed and rendered.---Where the com- 
plaint claims damages against an acceptor improperly, and the 
judgment is for the demand, this court will reverse, and render 
judgment for the correct amount, at the cost of the appellee.--- 
Manning v. Kolin. ........ pc eeseeenemeeIs coaneon Kesiianaen a 

2. Appearance, general; what is not, and can not poen effect of.---An 

appearance of a defendant by motion to dissolve an attachment is 
not a general appearance, and can not have the effect of one.--- 
Moore v. Dickerson........ pena : Eicon aaa ene aoa ee 

3. Judgment by default, entry ats: w sien will be teil as clerical error. 

A judgment entry that the parties came by their attorneys, will be 
treated as a clerical error on appeal, when the bill of exceptions 
shows that the defendants made default.—S. C................. 485 

4. Reversal; what not sufficient cause for.—The use of the word 
“charged” in an indictment, instead of the word ‘‘charge,” if the 
indictment is otherwise formal, is not such a defect as will justify 
a reversal after verdict in the court below, the objection being 
made for the first time in the supreme court on appeal.—Brazier 

Tet AMO TNSEUNG ¥cecsigiats Gg aisiaisibos S088 iheherccaiaiate ituees eae eesemeee 

5. Same.—On appeal in a ¢ wialnas case, the whole record is to be 
looked to in order to enable the supreme court to make up its 
judgment ; and if the whole record so explains itself as to make all 
the parts consistent, a cause will not be reversed because it appears 
that the accused was indicted by the name of Henderson Brazier, 
but applied for and obtained a removal of the trial in the name of 
John H, Brazier, when the judgment itself shows that Henderson 
Brazier and John H. Brazier are the same person, no objection or 
exception being made in tbe court below.—S. C...........- sn 

6. Submission of cause; when will not be set aside.—Atter assignment 
and joinder in error, and the submission of a cause in this court, 
the revoking ot the order of submission is a matter of grace, rest- 
ing within the discretion of the court. A motion to set aside the 
order of submission by one of the parties in a cause, will not be 
granted, when it may work injustice to the other parties.— Noble & 
Bro. et al. v. Cullom § Co. et al......... re 

7. Assignment of error; what, excludes irregularities from coneideratton. 

An assignment of error ‘‘that the court erred in rendering judg- 
ment as shown by the record,” without any other assignment, ex- 
cludes from consideration any mere irregularities in the proceed- 
ings.—Curry, Garnishee, v. Woodward. .........+++++-+- slavaeiaeiala(sta: ame 
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8. Complaint, defects in; how can not be taken advantage of —When 
the complaint shows a substantial cause of action, its defects, 
which would have been available on demurrer, can not be taken 
advantage of on error, when the parties were present in the court 
below, and failed to make the objection there.— Watson et al. vs. 
Cs | Se ae eae MIDS e etme RisEbiCe. artnoiibisiiwisasouie 302 
9. Objection ; what can not be made for the first tae in this court, by 
party appearing in court below.—In a proceeding under the Revised 
Code, to erect or raise a dam, the objection that less than fifteen 
days intervened between the filing of the application and the in- 
quest of the jury, can not be raised, for the first time, in this 
court by a party who appeared in the primary court to contest the 
application, and there omitted to make the objection.— Bush v. 
PD civaxsansasiess eR CAR AER Vid h Suse Re RAS RRKE ea Kanaenees 328 
10. Facts, existence of ; w hat suffictent proof of, on appeal.—When an 
appeal is taken upon the record merely, without a bill of excep- 
tions, it is sufficient if the existence of a fact, necessary to uphold 
the judgment of the court below, appear either actually upon the 
record, or by the determination of the court.—S. C............. 328 
11. Error, what can not be raised for first time in this court.—The cita- 
tion to the garnishee in an attachment suit, varied erroneously 
from the attachment and judgment, in describing the plaintiffs as 
guardians of two persons instead of one of them only,—Held, the 
error, if one, is amendable, and can not be raised for the first 
time in this court, the parties having failed to do so in the lower 
court.—Price Williams § Sons v. McConico et al., Guardians...... 627 
12. Judgment ; when erro’ to vacate, at a subsequent term.—-It is error 
for a circuit court, at a subsequent term, on motion of defendant, 
to vacate a judgment in favor of the plaintiff, and to declare the 
same null and void, upon the alleged ground that the court had 
no jurisdiction to render such judgment.—Ex Parte Morris 
SESE ose ate a os ow esos o's 59 ek inn as tae 81s 56 Wala WS wiereiaia OSiwiers'ds 361 
13. Mandamus; when will not be issued.—Such judgment is a final 
judgment, upon which an appeal will lie to this court, and a man- 
damus, or rule nisi will not be issued requiring the circuit court to 
set aside and vacate the order and judgment declaring said judg- 
ment null and void.---§. C........... ONO A OG aE Tae oe 361 
14, Partnership, suit by ; when judgment by default is error.---In a suit 
by a partnership, in tle firm name only, neither the christian nor 
surnames of the persons comprising the firm appearing in the 
record, nor aught else in the proceedings by which an amendment 
might be made, it is error to render judgment by default. ---Land- 
Se. es, SNR WO iisdevcavavedceanescesadessces... TB 
15. Service of process; who may lawfully accept. - a suit squinet a 
corporation, any officer, agent or employee thereof, on whom the 
summons and complaint may be executed, is competent to accept 
the service.---Talladega Ins. Co. v. Woodward........0eeeeeeeeee . 287 
16. Service of process, acceplance of ; what not evidence of.---An accept- 
ance of service by one as secretary of the corporation, is not of itself 
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sufficient evidence that he bears that relation to the corpora- 

RIO, MO Sosieis sie aars aie mere See Seto Parel Sisters ee 
17. Judgment entry, recital that “service was proven to satisfaction of 

the court” ; how construed.---A recital in the judgment entry that 

‘«service was proven to the satisfaction of the court,” will be in- 

tended to mean that one who accepted service as secretary of a cor- 

poration, was shown by the proof to have been such secretary, in 

order to sustain the judgment.---S. C.........0ccccecsccscccscce QOb 
18. Executors and administrators ; service of process on.---Where sev- 

eral executors or administrators are sued, service of summons on 

one is sufficient, and a discontinuance without cause, apparent on 

the record, as to one will be a discontinuance of the whole ac- 

ONT, AGN 6:5 VU) DAB ssi ies eds cceeew cesses’ ee saeces 2a 





ESTATES OF DECEDENTS. 

1. Statute of non-claim, answer to plea of ; when bad on demurrer.—-The 
answer to a plea of the statute of non-claim, which discloses the 
fact that a claim or debt against an insolvent estate was not pre- 
sented to the representative of such estate, within eighteen months 
after the grant of lctters testamentary or of administration on said 
estate, is bad on demurrer, (Peck, C. J.,dissenting, and holding, 
that in this case the facts relied on, asa replication to the plea of stat- 
ute of non-claim, were tantamount either to an actual presentment of 
the claim, or to a waiver thereof, or to an excuse for not presenting the 
same. )—Clark, Adm’r, v. Washington.... 22... ..20-- Setinivoo recon 

2. Claim. preseniation of ; when may be inferred by jury.—Neverthe- 

Jess, upon an issue properly made before a jury, the facts relied on 

as a replication in this case, may warrant a finding of a proper pre- 

sentation of the claim.—S. C............. seen ations sie eee SO 

Decedent, sale of personal property to pay debts ; necessity for, a ju- 

risdictional fact, what allegation sufficient.---The necessity for a sale 

of the personal property of a decedent, to pay his debts, is a juris- 

dictional fact ; and an application by an administrator for an order 

to sell certain described personal property, left by his intestate, 

which alleges that in his opinion, a sale of the property is neces- 

sary to pay the debts of the intestate, is sufficient to confer juris- 

diction upon the probate court.---Reynolds, Adm’r, v. Kirkland... 312 

. Affidavit made in Mississippi; what sufficient basis to authorize, on 

settlement in probate court.—An affidavit made in the State of Mis- 

sissippi, before an officer there, authorized to administer such oath, 

in regard to the correctness and justice of a claim against a dece- 

dent’s estate in this State, is a sufficient basis to support an 

amended affidavit in support of such claim, upon the settlement of 

an insolvent estate in a court of probate in this State. —Fozx v. Law- 

SON) HT 6.0505. 5.058 AAC re or jack Ue beed cae hahaa nn eeeen ee ee 

. Insolvent estate, claim against; what sufficient filing of —A copy of a ; 

claim against an insolvent estate, with a proper affidavit, delivered 

to the probate judge, is a sufficient filing of the claim, under sec- 

tion 2196 of the Revised Code.—Erwin et al., Ex'rs, v. McGuire et 

5: Me OE eh cae chart ecessner denser icieeerer nnn ae 
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6. Same; verification of ; what must be.—The verification must be legal 
evidence of a just and subsisting demand.—\. C..............-.. 499 
7. Same; when claim need not be filed.—It is not necessary to file in 
the probate court a claim on which suit was brought prior to the 
declaravion of insolvency of the debtor’s estate.—S. C.......... . 499 
8. When children born slaves are entitled to inherit the estate of freed- 
man tho died in 1860.—Children born of slave parents during 
slavery are entitled to inherit the estate of their father, who died 
a freedman in this State in the year 1860, when his estate remained 
in the hands of his administrator up to the date of their emancipa- 
tion, and was then unclaimed by the State.— Stikes, Adm’r, v. Swan- 
as Se oe Smisek oa See eee tsrsrorayeta-s 633 
9. Decedent's lands, sale of, under order of probate court; promissory 
note given to secure purchase-money of, what defense can not be set up 
against.---In an action of debt on apromissory note, for ‘*dollars,” 
given to secure the purchase-money of lands of a decedent, sold 
in this State, in the year 1863, under an order of the probate court 
for the payment of debts, it can not be shown in defense, after the 
return and confirmation of the sale in the probate court, that 
the sale was for Confederate treasury-notes, and not for ‘‘ dollars,” 
in some lawful currency of the United States. (Sarroup, J., dis- 
Set O-=- EEG I. D> DE ees Sade cess Sesade cs ctarasccc. OBI 
10. ‘* Dollars ;” meaning ‘of wath: a senile is pe ented to stand, the 
word ‘‘dollars” in such note must be construed to mean such 
dollars as would be a legal tender in payment of debts. (SaFFoLp, 
3.5 Mhenonling.)—B. C. 0.0... 200 seces Piet Bictuisisieisinwioies svelmts 661 
11. Vendor's lien; what not destroyed by.—The failure to present the 
bond, for the balance of the unpaid purchase-money of lands, to 
the administrator within the time required by law to prevent a bar, 
does not cut off the vendor's lien; it only cuts off the right of the 
transferee to participate in the distribution of the estate of the 
decedent with the other creditors, who have duly presented their 
claims.— Mahone p. Haddock et al... .... 22.00. cccces cocces cccces ve 92 
12. Trust estate; liability of, for services rendered at request of trustee. 
One rendering services to a trust estate, under the employment of 
the trustee, has no redress against the trust for the debts thus con- 
tracted, except to subject an equitable demand of the trustee to the 
payment of such debt.— Wade v. Popectal........ totes le iaaiatareste lel 690 
13. Same; when executriz liable at law as executrix. —An executrix with 
power to ‘“‘carry on” the testator’s farm as he did in his life-time, 
is a trustee ; and if the will gives her authority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having a 
claim against such executrix can not go into chancery in the first 
instance to enforce its payment, except to reach equitable assets. 
ese Seep ei sini xs cisie's 555 SOS OP EA LEO EEO estes OeO 
14. Same; when executrix not liable as executrix in equity. —An overseer 
who has rendered services for such executrix and purchased mules, 
at her request, for the purpose of carrying on such farm, can not, 
‘ster suing her and recovering judgment against her in her indi- 
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vidual capacity, go into chancery against her as such executrix, to 
enforce the payment of such judgment at law.—S. C..........06. 


ESTOPPEL. 


1. Estoppel; when set up, what proper inquiry for jury.—In a suit 


to 


against warehousemen on cotton receipts for the non-delivery of 
cotton, the defendant’s witnesses testified that the plaintiff, in the 
presence and hearing of the defendant, declared that he had sold 
his cotton, a part of which had already been deposited at the ware- 
house, to another person who was present, and who immediately 
directed the manager of the warehouse, in the presence and hear- 
ing of the plaintiff and defendant, to ship the cotton to his order 
as he received it, which was accordingly done,— Held, that a charge 
to the jury, that if these facts occurred after the receipts were given 
for the cotton, the verdict should be for the defendant, but nothing 
which transpired before could bar the plaintiff’s action, was erro- 
neous, and that the proper inquiry for the jury was, whether the 
declarations and conduct of the plaintiff, under the circumstances, 
were calculated to, and did, mislead the defendant.— Abrams, Surv. 
Part.,.0: Stale; AG sasiciewsccs UST ee a ete ae RN nO 

Same; fraud, under plea of ; what evidence inadmissible.—In a suit 
for trespass against an officer for selling plaintiff's property on an 
execution against a third person, the plaintiff is not estopped, be- 
cause the defendant in execution, in his presence and without ob- 
jection from him, claimed the property as exempt to himself from 
execution, when the plaintifft’s title to the property had been de- 
rived from a purchase from the defendant in execution, and when 
the judgment might have been a lien on the property, if it had not 
been exempt to such defendant at the time of the sale. Such evi- 
dence, unsupported by any thing more definite, is inadmissible on 
a plea of fraud.— Watson et al. v. Knight.....--- cisnesiahwia sates eee 


EVIDENCE. 


A 


ADMISSIBILITY AND RELEVANCY—SUFFICIENCY. 


Rape; what evidence not admissible as evidence of gui't on trial of.— 
On the trial of an indictment for rape, it is proper to prove what 
complaint was made by the prosecutrix, and in support of such 
proof, the testimony of a witness, to whom complaint was made, as 
to how, when, where, and what complaint was made, was right- 
fully admitted ; but where the guilt of the accused depended solely 
upon the evidence of the prosecutrix, the testimony of a witness 
as to prosecutrix’s showing witness a garment with blood and mud 
upon it, which prosecutrix said was worn by her at the time of the 
rape, (the witness not knowing any tact about the garment having 
been worn as stated, nor connecting it with any fact known to the 
witness as pointing to the guilt of the defendant, ) although a part 
of the complaint, and for that purpose admissible, when so limit- 
ed, was not evidence of guilt, but mere hearsay, and should have 
been rejected as proof of guilt.---S. C...... a 
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2. Absent witness ; wrilten statementof what would testify ; effect and 
JSorce of.—The written statement of what an absent witness would 
testify, if present, when accepted in lieu of the witness, must have 
the same force, so far as credibility is concerned, as the oral state- 
ment of the witness would have.—Rule 16, Rev. Code, p. 821. 
Crawford v. State....... ews Lele haas race pees Denieomuwsaii ns erate 

3. Admissions of what absent witnesses would prove; effect of.—When 
a party, ‘‘for the purpose of a trial,” admits that certain absent 
witnesses, if present, ‘‘would prove the facts stated,” in an affidavit 
for a continuance, and which is made a part of the bill of excep- 
tions, the facts so admitted are, to all intents and purposes, the 
testimony of such witnesses, and for the purposes of the trial, en- 
titled to the same credit as if they had testified in open court. 
Unless such evidence is impeached or disproved, it must govern 
the judgment of the court in the same degree as any other testi- 
mony. It cannot be disregarded without some legal reason. 


382 
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4, Same.—Admissions of what it is stated absent witnesses will swear, 
made by the plaintiff’s solicitor to obtain a hearing and prevent 
a continuance, must be held to have the same force as the deposi- 
tion of such witnesses would be entitled to have if regularly taken 
by the defendant.--- Hughes v. Hughes........ 00.206. (MisiReen s< 
Reputation of physician who examined and testified as to wounds in- 
Slicted on deceased ; when admissible evidence on trial for manslaughter. 
On the trial of a defendant for manslaughter, the reputation of the 
physician who examined the wound which caused death, and who 
proved its character and effect to the jury, is not a part of the 
issue, and is irrelevant evidence on such trial, unless the reputa- 
tion or capacity of the physician is assailed.—DePhue v. State.... 32 
6. Acceptor ; when may be considered indorser, guarantor, or acceptor, 
supra protest—When a bill of exchange exhibits the signature of 
one to whom it is not directed across its face, and another name in 
the lower left hand corner where that of the drawee is usually 
placed, the tatter will be deemed the drawee, and the former will 
be considered the indorser, guarantor, or acceptor, supra protest, 
according to the evidence.— Wallan v. Williams............. ere | 
7. Parol evidence: when admissible to explain relation of parties to bill 
In such a case parol evidence is admissible to explain the relation 
of the parties to the bill, when sued on by the payee.—-S. C. ..... 347 
8. Written agreement ; what testimony insufficient to reform.—A written 
agreement by the vendor to deliver a lot of cotton to the purchaser 
at a specified place, after due notice given, fire risk excepted, will 
not be reformed into one to pay the freight only, when the testi- 
mony of the complainant is negatived by that of the defendant, 
and the only other witness of the complainant testifies that the 
sale was pending two or three days, and that he did not pay par- 
ticular attention to what was being said by the parties.— Arnold v. 
WM nras sisters = iesisie sds '\s\s cies os PCAs sdbesenGeregndane Se 
9. Bill of exchange ; what evidence error to exclude under plea af non 
assumpsit, §c.—On the trial of an action by the indorsee against 
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the indorser of a bill of exchange, the plea being non assumpsit, 
with leave to give in evidence any matter that may be a defense to 
the action, if the court excludes evidence, which, with other evi- 
dence that is admitted, tends to show that the defendant has a 
good defense for the reason that the plaintiff, as to him, is nota 
bona fide holder of the bill, for value, it is an error for which the 
judgment will be reversed and the cause remanded.—Battle v. 
Uh cla SEO IC EOE? Ce ee errno Se Ft Maer 
10. Evidence ; what admissible as part of res gestw.---Genuine papers 
of the same kind as the one alleged to be forged, which were pre- 
sented with it, and taken from the accused at the same tim, are 
part of the res gestw, and admissible as evidence.---Manaway v. 
DUANE a a5:5 ooo 1a%e ie alate soiecerne o/6'e slag bitin seiswis's scar deren iterate ts 
11. Different written instruments ; when will be presumed to evidence 
bul a single contract.—When two instruments of writing are execu- 
ted on the same day, relate to the same subject-matter, and one 
refers to the other, the presumption is that they evidence but a 
single contract.— Byrne ov. Marshall. .....ccccsccsccccseccccccces 
12. Charge to jury; what should be given, on trial of defendant, where 
the evidence is chiefly circumstantial.—On the trial of an indictment 
for grand larceny, where the testimony against the accused is 
chiefly circumstantial, a charge asked by the prisoner, that “ inno- 
cence should be presumed, until] the case proved against the 
prisoner, in all its material circumstances, is beyond any reason- 
able doubt ; and that the evidence ought to be strong and cogent, 
to find the detendant guilty as charged,” is proper, and should be 
given.—Moorer v. The State......... arlelalelD Pik ditate eeaBees MORK 
13. Forged instrument ; must be produced or accounted for. —The instru- 
ment alleged to be forged must be produced at the trial, or its ab- 
sence satisfactorily accounted for.---Manatay v. State....-- peewee 
14. Bigamy; lawful wife not competent witness against husband on 
trial for.—In a prosecution for bigamy, the first and true wife can 
not be admitted to give evidence against her husband.— Williams 
v. The State..... re acaOaNe era yeaah 5:0 Sts cb aneMsioreleRiSlai rele, apaietereyecs rarees ca 
15. Cohabitation ; is evidence of what; what cannot effect —Cohabita- 
tion is evidence of marriage, but it can not make a void marriage 
Ue a Oe pro eia dat wiaith ids ava laleiioimseiaiat x teravarsie aiefareleleravsuaet siete 
16. Extoppel; fraud, under plea of ; what evidence inadmissible.—In a 
suit for trespass against an officer for selling plaintiff’s property 
on an execution against a third person, the plaintiff is not estopped 
because the defendant in execution, in his presence and without 
objection from him, claimed the property as exempt to himself 
from execution, when the plaintiff’s title to the property had been 
derived from a purchase from the defendant in execution, and 
when the judgment might have been a lien on the property, if it 
had not been exempt to such defendant at the time of the sale. 
Such evidence, unsupported by any thing more definite, is inad- 
missible under a plea of fraud.— Watson et al. v. Knight.......... 
17. Conviction ; when irrelevant evidence wil! reverse.--Under a general 
charge by the court, which rests the conviction on all the evidence 
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delivered before the jury, relevant or irrelevant, the conviction will 
be reversed, unless it appears from the record, that no conviction 
could be had otherwise than one which was certainly correct. 
Po PapeeGNssheahNbes inked iwieke ck ssustsWaheveseus TOS ric 


ADMISSIONS---DECLARATIONS—-REs GEST. 


1. Declarations ; proper inquiry for jury, when estoppel is set up.---In a 
suit against warehousemen on cotton receipts for the non-delivery 
of cotton, the defendant’s witnesses testified that the plaintiff, in 
the presence and hearing of the defendant, declared that he had 
sold his cotton, a part of which had already been deposited at the 
warehouse, to another person who was present, and who immedi- 
ately directed the manager of the warehouse, in the presence and 
hearing of the plaintiff and defendant, to ship the cotton to his 
order as he received it, which was accordingly done.---//eld, that a 
charge to the jury, that if these facts occurred after the receipts 
were given for the cotton, the verdict should be for the defendant, 
but nothing which transpired before could bar the plaintiff’s ac- 
tion, was erroneous, and that the proper inquiry for the jury was, 
whether the declarations and conduct of the plaintiff, under the 
circumstances, were calculated to, and did, mislead the defendant. 
Abrams, Surv. Part., v. Seale, Adm’r..... Epi a daa a alee Seeders 

2. Evidence; what admissible as part of res gestw.---Genuine papers of 
the same kind as the one alleged to be forged, which were pre- 
sented with it, and taken from the accused at the same time, are 
part of the res geste, and admissible as evidence.—Manaray v. 


DORM PE cass chow weees ek os ei beeen ess Cee Sie SSS ReRweece cers 


EXECUTORS AND ADMINISTRATORS. 


1. Administrator, loan of money by ; when a derastavit.—No law of this 
State forbids, in terms, an administrator to lend the money of an 
estate which he represents. In so doing, he may or may not be 
guilty of a devastavit, according to circumstances,--James et al. v. 
DORRNOM TUT: Keccesp icy seeks ous eee sacer sees ei ee obeeaswe acs 

2. Administrator, contracts made with ; in what capacity may sue on. 
An administrator may sue in his representative capacity, upon a 
contract made with him in that character, or he may sue in his indi- 
PIANO NS, ccwacececcsvcnas cose eccc~ hippies SS ask onalcece 

3. Executor, final seitlement of ; what order probate court has not juris- 
diction to make.—After a final settlement of an executors’s accounts, 
the probate court has no jurisdiction to entertain a petition, by a 
distributee, to complete a decree rendered against the executor on 
partial settlement, and to issue execution upon it.—Jlorn, Er’r, v. 
SIMMER ccnp pisspcie ss «yee afer sive s.des 5's Pee oiss aS a alarsis 0isals\ 

4. Decedent's papers, promissory note among; presumption of title in 
whom.—In an action by executors on a promissory note, found by 
them among the papers of their testator, and not payable to him, 
but to a third person, in which the defendants filed a sworn plea 
that the said note was given and payable to said third person, and 
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never indorsed or assigned to plaintiff’s testator, and that the 
plaintiffs had no interest or title in said note, and where the evi- 
dence is contradictory—that on the part of the plaintiffs tending 
to show that the said note had been transferred by the payee, and 
that on the part of the defendants, that there had been no such 
transfer, but that the note was still the property of the payee—it 
is an error, for which the judgment will be reversed and cause re- 
manded, to refuse to give a charge, in writing, asked by the defend- 
ants, that the note being payable toa third person, the law pre- 
sumes him to be the owner until the evidence shows that his title 
tc the note has terminated.— Turnley ct al. v. Black et al., Ex'rs... 
Sale of lands by administrator ; when will be vacated.—A sale of 
lands by an administrator for distribution, under an order of the 
probate court, by which the administrator was authorized to sell 
the lands for casu, and which sale was made on Ist February, 1865, 
and the lands bid off for 313,12U.U0, and paid for in Confederate 
treasury-notes, will be vacated on application to have the sale cor- 
firmed, when it appears that the lands sold, at the time of the sale, 
were worth $8,0UU in gold, and the Confederate currency thus paid 
for it by the purchaser, was not worth much over $346.— Kitchell, 
Adm'r, v. Jackson et al., Adm’rsi........... bpaeteh ater yA: bao Soa mereeey ears 
Credit, allowance of ; when error.—lIt is an error on the final settle- 
ment of an executor to allow him items of credit for funds on 
hand, unless such funds, or the value of the property of the estate 
converted into such funds, have been charged to him as assets of 
the estate in his hands.— Pitts ». Singleton et al... cece eee 
Worthless assets; when credit may be allowed for.—Where funds, 
which came legally into the hands of the executor, have become 
worthless without fault on his part, he may, on proof of that tact, 
leave the same out of his account altogether ; or, if they are charged 
to him, he inay have a corresponding credit allowed.—S. C....... 
Erecutor, liability of ; for converting property into Confederate funds. 
An 2xecutor is a trustee, and can not change the property of the 
estate received by him into other funds without authority of law. 
If he so changes the property in his hands into Confederate notes 
and bonds, without authority of law, he must suffer the loss, and 
it is error to allow him, on final settlement, a credit for such funds, 
which have become worthless, unless, perhaps, where the same was 
BO IneCted Oy Une WHEN. Coo ce sicescSloccdieenweess eis ee w/e blatae’s 
Failure to present bond to administrator; effect of.—The failure to 
present the bond, for the balance of the unpaid purchase-money, to 
the administrator within the time required by law to prevent a bar, 
does not cut off the vendor's lien ; it only cuts off the right of the 
transferee to participate in the distribution of the estate of the 
decedent with the other creditors, who have duly presented their 
claims.— Mahone v. Haddock et dl...... 02.22. cecces cocccs ceccccee 


10. Administrator, petition by ; what sufficient to confer jurisdiction on 


probate court to order sale of personalty.---The necessity for a sale 
of the personal property of a decedent, to pay his debts, is a juris- 
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dictional fact ; and an application by an administrator for an order 
to sell certain described personal property, left by his intestate, 
which alleges that in his opinion, a sale of the property is neces- 
sary to pay the debts of the intestate, is sufficient to confer juris- 
diction upon the probate court.---Reynolds, Adm’r, v. Kirkland... 
11. Notes given for purchase of decedent's lands, sold under order of 
probate court ; what liens create, who can not waive.—Notes given 
for the purchase-money of a decedent’s land sold by the admin- 
istrator on a credit, in accordance with an order of the probate 
court for the purpose of paying the debts of deceased, create a 
lien in favor of the estate of the decedent for the payment of the 
purchase-money. The administrator has no authority to release 
such lien until the whole purchase-money is paid.— Wood et al., 
Adn're, v. Satlone........+.. S895 12 SSS 00, AO OSC iaeare 
12. Same; lien for, may be enforced by administrator de bonis non.— 
Such lien may be enforced in equity by the administrator de bonis 
non of the estate of such decedent.—S. C........... Sant see iss eis : 
13. Executor ; service on, what sufficient.—Where several executors or 
administrators are sued, service of summons on one is sufficient, 
and a discontinuance, without cause apparent on the record, as to 
one, will be a discontinuance of the action.—J/uff, Adm’r, Davri- 
son, Gd'n...... SSH 19 9995 Son eis Berita sac Soe eee re 
14. Administrator ; what sufficient auernent of representative capacity 
of.—An averment in a complaint that plaintiff, administrator of 
J. B., claims of the defendant the amount due on a note payable 
to his intestate, sufficiently shows that he sues in his representa- 
tive capacity.---Rhodes v. Walker. ....cccececcceseeees Raistonorsvsiets 
15. Evecutrix; when liable at law as erecutriv.—An executrix with 
power to ‘‘carry on” the testator’s farm as he did in his life-time, 
is a trustee ; and if the will gives her authority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having a 
claim against such executrix can not go into chancery in the first 
instance to enforce its payment, except to reach equitable assets. 
ee eee Sepaew isis eaies Daiea eet 
16. Same; when executriz not liable as executrix in setip. -—An overseer 
who has rendered services for such executrix and purchased mules, 
at her request, for the purpose of carrying on such farm, can not, 
after suing her and recovering judgment against her in her indi- 
vidual capacity, go into chancery against her as such executrix, to 
enforce the payment of such judgment at law.—S. C............. 


FRAUD. 


1, Estoppel; fraud under plea of ; what evidence inadmissible.—In a 
suit for trespass against an officer for selling plaintiff ’s property 
on an execution against a third person, the plaintiff is not estopped 
because the defendant in execution, in his presence and without 
objection from him, claimed the property as exempt to himself from 
execution, when the plaintiff’s title to the property had been de- 
rived from a purchase from the defendant in execution, and when 
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the judgment might have been a lien on the property, if it had not 
been exempt to such defendant at the time of the sale. Such evi- 
dence, unsupported by any thing more definite, is inadmissible 
under a plea of fraud.— Watson et al v. Knight..........++. Sines’ 


GIFT. 


1. Gift to wife during coverture ; husband may make, of personal chat- 
tel, by parol.—Under the statutes of this State, the husband may 
make a valid gift by parol, of personal chattels, to the wife during 
coverture, and the title vested in her thereby, is good at law, with- 
out a resort to equity.—Goree v. Walthall, Adm’r.......... Skirassiecs 

2. Same; what gift is subjectto.—The wife takes such a gift from her 
husband, subject to the just claims of his creditors existing before 
the gift, and to all the equities of good faith and fair dealing.— 


3. Manual delivery ; when not necessary.—Where the gift consists of 
a ponderous article, or things not capable of handling, as, for in- 
stance, a carriage and horses, there need not be an actual manual 
delivery of the property to the wife ; but any circumstances amount- 
ing to a clear demonstration of the intention of the donor to trans- 
fer, and the donee to accept, the property given, and which put it 
in the power of the donee, or give the donee authority to take pos- 
session of the thing given, are enough to complete the right. And 
these circumstances are to be left to the jury.—S, C..... ........ 

4. Voluntary gift or conveyance ; when will be declared void.--A volun- 
tury conveyance or gift of property made by the father to a son, 
after the father has been sued for divorce and for permanent ali- 
mony, on the grounds of cruelty and adultery, will be declared 
void when it appears that such conveyance or gift was made to de- 
feat the rights of the wife, and when the son had been properly 
made a party to the suit for divorce.---Turner v. Turner........ 


HUSBAND AND WIFE. 


1. Gift to wife during coverture ; husband may make, of personal chat- 
tel, by parol—Under the statutes of this State, the husband may 
make a valid gift by parol, of personal chattels, to the wife during 
coverture, and the title vested in her thereby, is good at law, with- 
out a resort to equity.---Goree v. Walthall, Adm’r.......... 00.005 

2. Same; what gift is subject to.—The wife takes such a gift ponent her 
husband, subject to the just claims of his creditors existing before 
the gift, and to all the equities of good faith and fair dealing.---S. C. 

3. Manual delivery ; when not necessary. —Where the gift consists of 
a ponderous article, or things not capable of handling, as, for in- 
stance, a carriage and horses, there need not be an actual manual 
delivery of the property to the wife; but any circumstances 
amounting to a clear demonstration of the intention of the donor 
to transfer, and the donee to accept, the property given, and which 
put itin the power of the donee, or give the donee authority to 
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take possession of the thing given, are enough to complete the 

right. And these circumstances are to be left to the jury.—S. C. 161 
4. Husband ; when competent witness for wife.—The husband is a 

competent witness for his wife to prove what disposition he has 

made of money belonging to her separate statutory estate.—-Rob- 

ison et al. v. Robison, proami.......... AERTS RTO ERI 227 
5. Resulting trust; what creates, and how may he proved.—It a hus- 

band purchases an estate with money, the corpus of his wife's 

separate estate, and takes a deed in his own name, a trust results 

to the wife which may be proved by parol.—-S. C.,........0. 000055 227 
G. Same.—To raise a resulting trust the money advanced must form 

the aeanenaieesane of the ERE —_ be converted into land. A 


re Husband, possession of feats hes ; when will be considered posses- 

sion of the wife.—Possession by a husband of property to which a 

trust ix favor of his wife has attached, is the possession of the 
By = Ui CA a To FSS * GO AU SO Sos Aan Uo oe an ene: 227 
Marital possession ; w hat amounts to an ition of.--A man 
pre married in this State before 1842, and declined to take marital 
possession of the wife’s estate during his coverture, but left the 
same under her control, and declared that the same belonged to 
her and not to him, upto the day of his death in 1862, waived 
and abandoned his marital rights over her estate.---Barclay v. 
ee eee Per ee er Tree eres teeter eT ee 
9. Separate estate by contract; what constitutes.---A conveyance of 
property, to a trustee for the sole and separate use of a married 
woman, free from the debts and claims of her husband, creates in 


269 


her a separate estate by contract.---Sprague v. Tyson........- 005+ 330 
10. Separate estate by contract; how chargeable in equity.---A married 
woman, having such a separate estate, may bind it in equity by 
any contract by which she could bind herself if sole.---8. C..... vee OOo 
11. Husband, domicil of ; when not domicil of wife; what change of, 
will nol deprive wife of. —The wite remaining in this State, after the 
husband has removed to another State, is not to be deprived ot the 
right to sue the husband, in the court of her domicil, for divorce 
and alimony, though he may be domiciled in the State of his new 
home.---Turner v. Turner........csce0ceees isis ers aieraie, SON, 
12. Solicitors of wife, fees of s when élton ance wee may is made out of 
estate of husband.---[n a suit for divorce, in favor of the wife, on 
the grounds of cruelty and adultery, if it appears that she has no 
separate property of her own, the wife will be allowed reasonable 
counsel fees out of the husband's estate, for services actually per- 
formed.---S. C....... See 3 3) Ce Bae totes ss Sisisivina: 40: 
13. Bigamy ; lawful wife not competent witness paint hisses on trial 
for.---In a prosecution for bigamy, the first and true wife can not 
be admitted to give evidence against her husband.--- Williams v. 
WUD MIRE LE Ne ct ON ei tetng as wiciGd isle Gi NG GPR OR Sey MIEN S SSS 24 
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INJUNCTION. 


1. Injunction ; when will be dissolved.---An injunction to restrain the 


collection of a judgment at law, will be dissolved upun the coming 
in of the answer of a sole defendant, which denies the allegations 
of the bill upon which its equity rests.--- Yonge v. Shepperd...... 


. Same ; what complainant must offer.---A party who asks an injunc- 


tion to restrain the collection of a judgment, or of an ascertained 
and admitted debt, secured by mortgage, must pay or tender pay- 
ment for what he really owes to the respondent in the bill, or show 
some sufficient cause for his failure to do so.---S. C..... o tse c ence 


3. Injunction ; dissolution of, before answer of all defendants has come 


in, when proper.—Generally, an injunction properly granted should 
not be dissolved until the answer of all the defendants has come 
in; this rule is, however, subject to modification and discretion. 
Where there are more defendants than one, if the defendant, on 
whom the gravamen rests, to whom the facts charged are better 
known than to the other defendants, and within whose knowledge 
the facts must be, if they exist at all, has fully answered the bill, 
section 3438 of the Revised Code will authorize the dissolution 
of the injunction in vacation, without awaiting the answer of his 
co-defendants.--- Mobile School Comm’rs v. Putnam etal...... i eeatece 


4. Injunction; when will be dissolved.—An injunction will be dis- 


solved upon the denials of one of the defendants, upon whom the 
gravamen rests, where there are several, and all have answered, if 
the denials are full and complete.---Garnett v. Lynch...... iatenrees 


. Same; when will be granted.---A court of chancery will interpose 


and prevent a sale under an execution in behalf of a bona fide pur- 
chaser of real estate for a valuable consideration, when the pur- 
chase was made after the rendition of the judgment, on which the 
execution was issued, but before the delivery of an execution upon 
the judgment to the sheriff of the county where the property is 
Situated Dari: 0s TIAWE So: 5.5.05 sciwinis ais: ceisiaiess0 0s 06Bidialccreie woe 


INTEREST. 


Commission merchant; when liable for interest on balance remain- 
ing in his hands.—A commission merchant is liable for interest on a 
balance in his hands in favor of his principal, in the absence of 
proof of some contract or usage of trade to the contrary.— Price 
Williams & Sons v. MeConico et al........... dile aiWid ie aieeipiatoselelnees 


JUDGMENTS. 


1. Judgment, molion in arrest of ; must be disposed of, in criminal case, 


before sentence.—In a criminal case, a motion in arrest of judgment 
must be finally disposed of—it must be overruled or allowed—be- 
fore the court proceeds to pronounce sentence against the accused. 
ROOMS SUNOS io aot uals aio: datsiots « arerarenecevave jap prea nleieNG siblefeyawcareleetsures 


2. Plaintiff, character of ; recital in judgment entry refers to.---The re- 


cital, in a judgment entry, that the plaintiff recover, &c., refers to 
the character in which he sues, as set out in the complaint. --- 
FRO NGE TO CPV ORCEN  ALONED iscieia Ss 4 wreeiae Bake NENTS alonie si nre alee arse os 
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3. Record; what not part of.---In a judgment by default, the note 
which was the cause of action is not a part of the record on ap- 
RoeaN Ge ETy Ge iio ia cabins ais said eis sie aise sa. oie vos wi 6. ise slain dinislvisiaeiars 213 

4. Courts, final adjournment of ; power over judgments, after.---After 

the final adjournment of a court, its judgments pass beyond its 

power and control, and become absolute, except for the purpose of 

correcting clerical errors and misprisions, where there is upon the 
record matter apparent enough to make such corrections, &c.; and 

no new trial can be granted, in such a case, at a subsequent term 

of the court.-—-Hr parte Sims, E2'r.......cccccccce voscccceccvees 248 

Judgment ; when error to vacate, at a subsequent term.—-It is error 

for a circuit court, at a subsequent term, on motion of defendant, 

to vacate a judgment in favor of the plaintiff, and to declare the 

same null and void, upon the alleged ground that the court had 

no jurisdiction to render such judgment.—Ke Parte Morris 

OP MMPMET Gi Ga seek een nies a CER ms casa suasis sss sat secu noes 361 

6. Judgments, rendered during the war by rebel courts ; effect of .---Judg- 

ments rendered by the courts of the rebel government of this State, 

during the rebellion, created no liens upon the property of the de- 
fendants to such judgments, which, in the absence of legislation, 

can be recognized and enfo ved by the courts of the present State 

ROVGRMINCNG —— Masti D.. TICWE. 5c ins ic 6 sinc vis ceie.c sa ceeseosisaee's 419 

. Same.—Such judgments can stand upon no higher ground than 

foreign judgments, and constitute mere causes of action, and can 

only be enforced by the law of comity, and in actions brought for 
that purpose, The justice of such judgments may be impeached, 

- and it may be shown that they were irregularly or unduly obtained. 
oe ES SOT eee TET TTC TT TTT TPE ET TEE TT TCE TTT OE 419 

8. Chancery, jurisdiction of ; what sale will enjoin.—A court of chan- 
cery will interpose and prevent a sale under an execution in behalf 
of a bona fide parchaser of real estate for a valuable consideration, 
when the purchase was made after the rendition of the judgment, 
on which the execution was issued, but before the delivery of the 
execution to the sheriff of the county where the property is situa- 
ted.—S. C.. pi nbuneee SFIS So FESO IOS OTE Mike 

9. Judgment ; anal must be rene 4 on a entionags, —C witorens, niin 
the statute otherwise directs, brings up the record of the proceed- 
ings in the court below, and the appellate court must give judg- 
ment on this record. It must affirm or quash the judgment of the 
inferior tribunal. It cannot reverse the judgment and remand the 
the cause for a new trial.--Fore v. Fore............. 202-2205 . 478 

10. Recital in judgment entry ; what refers to.—The sealed, ina Sule 
ment entry, that the plaintiff recover, &c., relates to the character 
in which he sues, as set out in the neaeleecoasna v. Walker, 
PP enatnsens See ‘nnend dae -cnves Wee 

11. Distribution we money » eutbenad on fi. es 3 w what Jiliguente have a 
preference.—On a motion to distribute a sum of money collected by 
the sheriff on fi. fa. on several judgments, some of which were 
rendered in 4 circuit court of this State before the 11th day of 
January, 1861, and others rendered in the courts of the rebel State 
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government, the judgments of the rebel courts will be postponed 

in payment to the judgments rendered by the courts of the State 

before secession.—Noble § Bro. et al. v. Cullom & Co. etal..... ... 554 
12. Quere.--Are not the judgments of the rebel courts, rendered in 

this State during the supremacy of the rebellion, mere nullities ? 

COPE ENDS edie ms Co wieslos Wave: o: idiaiois ecueeas Flare, sis ocoisiwiatarete passion ... 554 
13. Same; judgments of courts of insurrectionary organization ; how 

regarded.—This insurrectionary organization was erected in de- 

fiance of the public policy and constitution of the United States, 

and the judgments of its judicial tribunals are not such as this 

court, in the absence of legislative enactments, has authority to 

recognize and enforce, except, perhaps, as the decrees of foreign 

courts. (Chief Justice drquendo, in Martin v. Hewitt.)—S. C ...-. 554 
14. Same; what not made valid by.—The judgments of the courts of 

the so-called Confederate government, erected in this State during 

the supremacy of the late rebellion, were not ratified and made 

valid by the reconstruction acts of congress.--S. C.............. 554 
15. [Sarrop, J., dissenting, held—-1. In cases of successful or subdued 

rebellion, or when one independent nation succumbs to another, 

the courts of the conquering government, in the absence of posi- 

tive legislation, are bound to recognize the rights and obligations 

of the vanquished between themselves, as prescribed and deter 

mined by their local laws and tribunals, except so far as they 

militate against the laws and institutions of their own country. 

2. In a practical sense, the people and the government of Ala- 

bama, before, during, and since the rebellion, are identical. The 

participators in the rebellion were alone amenable. Their ordi- 

nance of secession was simply void. 3. ‘The laws and judicial 

decisions of the rebel government of Alabama have been expressly 

validated by the legal State government, except so far as they were 

in violation of the constitution and laws of the Union, or of the 

State.J—S. C.......... Sig is Sick ovale meiwia ental Seat cP aee wie orev eseve Beieiare MOSM 
16, Same; when judgment by default is error.—In a suit by a partner- 

ship, in the firm name only, neither the christian nor surnames 

of the persons composing the firm appearing in the record, nor 

aught else in the proceedings by which an amendment might be 

made, it is error to render judgment by default.—Lanford v. Pat- 

LOW, PaO NIETO O08 eave ss 0aicis a asin nse y8:8 ars: Atviaahc fa aldpojesgjsibee Dnveere clarere 585 
17. Judgment, entry of satisfaction of ; what not sufficient te authorize 

as to surety.—It is no defense for a surety that his judgment cred- 

itor merely neglects or refuses to collect his judgment from the 

principal, though the principal should become insolvent. Although 

the judgment creditor stipulates with the principal debtor for de- 

lay, so long as the agreemeut is merely voluntary, and not founded 

ona valuable consideration, the surety is not discharged.---Bucka- 

LOWD'G, RIMMEEIE COON ois ainince 3's:5 t:d'e' sarees Ma dias alae ereicigwwialelwe/ moveteene 638 
18. Final decree ; what has none of properties of, and will not support 

an appeal.—If proceeding be had, in the probate court, after the 

death of the ward and the appointment of his guardian as admin- 

istrator, an entry by the court that on auditing the guardian’s 
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account, a certain sum is found to be in his hands as guardian, 
which sum as administrator of the ward’s estate he is directed to 
retain until the further order of the court, has none of the proper- 
ties of a final judgment or decree, and no appeal can be taken on 
it, and if an appeal be so taken, in such a case, it will be dis- 
ROE, OI iain sb okie ckdecs se ccsrbesesenesees 


JURY AND JURY TRIAL. 


1. Panel; when should be quashed.—A jury not drawn in strict accord- 
ance with the requirements of the statute, should be quashed on 
motion of the accused. A failure to have the name of each juror 
written on a separate slip of paper, and drawn as required by the 
statute, is a fatal irregularity, for which the jury drawn should be 


Se Me | a er : 
2. Juror ; witness competent as.—A juror is not incompetent, because 
he is a witness in the case.— Bell v. The State............. eee 


3. Acquittal ; what equivalent to.— When the jury has been impanneled 
and sworn, and a sufficient indictment is read and plead to by the 
defendant, the discharge of the jury ae any cause legally insuffi- 


4. ies t; what invalid. Ain a ovteiven case, a verdict rendered by 
eleven jurors is invalid, notwithstanding the consent of the de- 
fendant and the solicitor. Neither the prosecuting officer nor the 
defendant has authority to consent to such a change in the tribu- 
_ nal.—é. xe isicienibis' ease pas eee ema tae cision soe apse 
. Act of December 2Rth, 1863, entitled **An ~ the protection of ag- 
percent laborers ;” unconstitutionality of —The ‘‘Act for the pro- 
tection of agricultural laborers,” approved December 28th, 1862, 
is unconstit tional, because it does not provide for a trial by jury ; 
there being no provision for such a trial in the act, or by the gen- 
eral law, either in the probite court, or in the circuit court on 
BEAL —s ROMS CF ML. ©. POD CGE 55 on ia is cn aere sae sees 000 6 ve 


LIEN. 


1. Notes given for purchase of decedent's lands, sold under order of pro- 
bate court; what liens create, how can not be waived.—Notes given 
for the purchase-money of a decedent's land sold by the adminis- 
trator on a credit, in accordance with an order of the probate court 
for the purpose of paying the debts of deceased, create a lien in 
favor of the estate of the decedent for the payment of the pur- 
chase-money. The administrator has no authority to release such 
lien until the whole purchase-money is paid.— Wood et al. v. Sul- 


BPMM eee ticw is ce mee See seis isisisidiesis isis wisislees bie Maramiceec Pei 
2. Same; lien for, may be enforced by ndniuteinater de banks non. 
Such lien may be enforced in equity by the administrator de bonis 
non of the estate of such decedent.---S. Co......... 022006. hee 
3. Same; when separate notes, each constitute a lienon whole tract of 
land.—In such a case, if an entire tract of land be sold in one 
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body at the same sale, and not by parcels, then the notes given 
for the purchase-money at such sale, whether they be given by the 
same parties or by several different parties, in several notes, are 
each and all invested with the right of lien for the purchase- 


money upon the whole tract of Jand sold, until all are paid.—S. C 686 


. Lien created by mere act of legislation ; has none of the properties of 


a contracl.—A lien created by mere act of legislation has none of 
the elements or properties of a contract, and, therefore, may be de- 


stroyed by an act of legislation.— Martin v. Hewitt............6.. 439) 


Lien for unpaid purchase-money of land —M. sold and conveyed 
by deed, with full warranty of title, in 1852, a tract of land to H. 
for $800. Of this sum, $300 were paid at the making of the deed, 
leaving a balanee of $500 of the purchase-money unpaid For the 
payment of this $500, H. executed his bond to M., of the same 
date with that of the sale, with this condition : ‘If the said title 
(the warranty deed) shall be sustained, and his (M.’s) right to 
make said deed shall be established, in a suit about to be com- 
menced against me (H.) for said land, so that said title shall be de- 
clared a good and lawful title to said land, then the above bond 
shall be of full force against me (H.) for the payment of the mon- 
ey therein specified; but if such title shall fail, then I(H.) am 
bound to deliver said deed to M.as cancelled, upon which he (M.) 
is to deliver up the bond as cancelled.” H. went into possession, 
under the contract of sale, and died in possession, and his distrib- 
utees and representatives continued in the possession of the land 
after H.’s death, up to the filing of the bill, in February, 1862. No 
suit was ever brought against H. for the land, as was apprehended 
at the making of the bond, and nothing appeared to threaten the 
legal sufficiency of the title from M.to H. M. died in Georgia, in 
1856, and his widow administered on his estate in that State, and 
thereafter was married during her administration to E., and E. 
and his wife, as administrator and administratrix, in Georgia, of 
M.’s estate, transferred and assigned the bond for $500 to Ma- 
hone, the complainant ,— Held, that the bond in the possession of 
Mahone, as transferree, is a lien upon said land for the unpaid 
purchase-money, and the suit to enforce the same was not prema- 
turely brounght.—Mahone v. Haddock... ....0.0+4 cee aia wears ata 

Vendor's lien; what not destroyed by. _The failure to present the 
bond for the balance of the unpaid purchase-money, to the admin- 
istrator of a decedent within the time required by law to prevent a 
bar, does not cut off the vendor’s lien ; it only cuts off the right 
of the transferree to participate in the distribution of the estate 
of H. with the other creditors whe have duly presented their claims. 


Vendor, lien of ; against whom exists.—The lien of the vendor, for 
the purchase-money of real estate, exists against the vendee and 
against volunteers and purchasers under him, with notice, or hay- 
ing an equitable title only.— Burch v. Carter et dl...... 0.2200 eee 
Same; against whom does not exist.—But the lien does not exist 
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against purchasers under a conveyance of the legal estate, made 
bona fide for a valuable consideration, without notice, if they have 
paid the purchase-money.—S. C............-.--. Bie ote tee lelstelsocs' st’ 
9. Same; purchaser, what chargeable with notice of.---The panne 
is chargeable with notice of every thing that appears on the face of 
the deeds in the chain of his title, but he is not bound to enquire 
into collateral circumstances.---S. C...........ceccce seer cc cccecs 
10. Charge to jury ; what not erroneous to refuse.—There was no error 
in refusing to charge the jury that a judgment is a lien upon cer- 
tain property, which may be properly claimed as exempt from ex- 
COMMON: — PV AIOON CF BI, D. TRIGH 6 oo ioe ieincc ssice sc cease ceececsees 


LUNACY. 


1. Lunacy, proceedings to determine; what sufficient notice of, to luna- 
tic—In proceedings of lunacy the service of the writ of arrest is 
the only notice to which the lunatic, idiot, or non compos mentis, is 
entitled in order to bring him into court.—Fore v. Fore.......... 

2. Same, proceedings in; sufficient if statute is followed.—This pro- 
ceeding is statutory in this State, and is sufficiently regular if the 
requirements of the statute are substantially complied with.—S. C. 


MANDAMUS. 


1. Mandamus ; when will be denied.—An application for 1 mandamus 
to compel a court of county commissioners in this State to provide 
a fund, by taxation or otherwise, to pay debts contracted during 
the late rebellion to feed and support the families of Confederate 
soldiers, will be denied. (Sarroxip, J., dissenting.)— Bibb § Falk- 
ner, Ex'rs, v. Court of County Commissioners. .......ccceeeeeeeeee 
2. Same.---If a county treasurer fails,on demand, to pay a claim 
which has been duly allowed, filed and registered, as prescribed 
by law, against such county, when there are funds in the county 
treasury to pay the same, he and bis sureties become liable to a 
motion and judgment, in the name of the party to whom such 
claim is payable, for the amount thereof. In such a case, there- 
fore, mandamus will not be awarded to compel the payment ofsuch 
claim, as there isa sufficient remedy by motion or suit on the 
treasurer’s bond,---Arrington, Solicitor, v. Van Houton, Treasurer. . 
3. Same.---Mandamus will not be granted to compel the court below 
to set aside a final judgment, from which an appeal lies.— Ex parte 
Morris & Blair........ SA 9 aad Fo POO Re 
4. Mandamus ; when will not lie—A mandamus will not lie to com- 
pel a judge of the circuit court to set aside an order of contin- 
uance of a garnishment for further answer pending in that court, 
unless, perhaps, the power to continue the cause has been corrupt- 
ly used.---S. C.. neon ees ayes sis we 
5. Same.—While an pore of sontionence ot a  aecililiaiain suit in 
the circuit court remains in force, the supreme court will not grant 
a mandamus to inquire into the propriety, or impropriety, of the 


115 


352 


478 


478 


119 


284 


361 


. 361 




















INDEX. 


787 





MANDAMUS—ContINvuep. 


refusal of the circuit court to discharge a garnishee upon his un- 
contested answer in the circuit court, when the cause purports to 
be continued for further answer.---Ex parte S.&@ N. R. R.... 2. 
6. Same ; when will be granted.---An order of city court overruling a 
motion to set aside an order granted at a former term, setting aside 
a judgment and granting a new trial, is not a final judgment from 
which an appeal will lie. The remedy to avoid such an order is an 
application to the supreme court for a mandamus to require the 
court to vacate and set aside the order complained of.---Hatchett 
OO DBI Ni ckrkc ss 6.6 otek iis ceiesaccensaseanereews aseune 


654 


224 


See, also, Lawson v. Moore...........00.00- eR oT te 


Mandamus ; when lies.---A vinta will be awarded to set aside 
an order made for a change of venue, in a criminal case, in the ab- 
sence of the accused.---Ex parte Bryan........ ce: ceccccccccvees 

8. Same.---Mandamus lies from a superior to an inferior court to com- 
pel action, but will never direct how it shall act or control its dis- 
cretion, Where a court has acted, its action can only be revised 
by the superior court, on appeal or certiorari.---Appling, Judge, §¢., 
GS OM OY AACHVINEP ss 6 ciseiteieie sieileles Sivas ealselsletinwlwsle’s eGisewlne ee 

9. Mandamus and quo warranto; when concurrent remedies.—Man- 
damus and quo warranto are sometimes concurrent remedies to try 
the right of contending parties to an office.---State, Ex rel. v. Falco- 


NEP. cececccccce soccer ccccce cece e cesses reseseseeesceeceeessece 


MARRIAGE AND DIVORCE. 


1, Marriage, contracted through fear of imprisonment ; when not void. 
Marriage contracted through fear of imprisonment is not void, 
when the fear was not imposed as an inducement to the marriage, 
but arose from the arrest and prosecution of the party for bas- 
tardy.— Williams v. The State ...... Sib ailae ala eke Pal wa ais re Winis we evore 

15. Cohabitation ; is evidence of what; saint cannot affect.—Cohabita- 
tion is evidence of marriage, but it can not make a void marriage 
ee Ee eee Ore eer Tee here eee err eT ore TT Ter 

Decree for divorce, assignments of error in relation to; when will be 
stricken out in this court. —Assignments of error which question the 
validity of a decree for divorces from the bonds of matrimony, will 
not be heard upon appeal to this court, unless the appeal has 
been taken within three months from the date of the enrollment of 
such decree ; but upon motion in this court such assignments will 
be stricken out.--Const. of Ala. 1867, Art. 5, § 30.---Zurner v. 
J Der HIE SCOTT OR OCDE REET INERT ECC Tree CT 

4. Decree, enrollment of ; date of, how fixed. —The date of the enroll- 
ment of the decree for divorce in such a case, is the date of the 
decree as recorded in the minutes of the court by the register. 
Revised Code, §§ 641, 725, cl. 4.---S. C...0.......005 iso nasiewe 

11. Husband, domicil of ; when not domicil of wife; what change of, 
will nol deprive wife of. —The wife remaining in this State, after the 
husband has removed to another State, is not to be deprived ot the 
right to sne the husband, in the court of her domicil, for divorce 
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and alimony, though he may be domiciled in the State of his new 
home.---$. C......cs00.00: SSeee teen ae esses & % PEO One 
6. Condonation, always conditional. —Condonation 4 is abe ays condi- 
tional. A renewal of the acts complained of by the wife, is such a 
revival of the acts condoned as will justify a divorce for the same, 
Oy LAA ere Soo Won ee Paenseeecuneaieas Pentaho 
7. treity ; what acts of suffic ient to witlionie ze divorce. —Striking the 
wife in the face, choking her, and pulling her hair, by the husband, 
are such acts of cruelty as will authorize a divorce in this State. 
he. CSP are See eee plore sie or eee eis! aeuaic's “ 
8. Decree for divorce in favor of neshend, by court of waster State s ‘ 
when no bar to jurisdiction of court to decree relief in suit for divorce 
by the wife in this State, against the husband.—A suit for divorce, 
commenced by the wife in the courts of this State, who is herself 
resident in this State at the time she sues, is not to be affected by 
another suit, subsequently commenced by the husband, for a di- 
vorce against her in the courts of another State, to which he has re- 
moved, and to which the wife did not accompany him, and to which 
suit the wife was not a party, except by publication, although the 
husband's suit may be terminated by a decree in his favor against 
the wife, before her suit against him is terminated here. ‘The juris- 
diction of the court of this State, having attached in favor of the 
wife here, it will continue to be entertained, until its powers are 
fully enforced in her favor, regardless of the decree in favor of the 
husband rendered by the court of such other State.—S. C... 
9, Alimony, amount of ; what not excessive —A permanent allowance 
to the wife, on a decree for divorce, of the sum of $30,000, is not 
too liberal when it appears that there are no children by the 
marriage, and but three children by a former marriage, who are 
each sufficiently well provided for, and that the estate of the hus- 
ORSAIUR PLATED RAMP NIOU mond, 80 coos de eee eb bbwnckues -scdcw sees 
10. Alimony pendente lite; what not too large.—An allowance to the 
wife pending a suit for divorce in her favor of $800, is not excess- 
ive, when it appears that the husband’s estate is worth $100,000. 


’ ’ 
PEC Eacalae Siena eens wees wowe ee eee seeeccces . eee eccees 


11. Solicitors of wife, fees of; w ny dew ance of, may ‘te made out of 
estate of husband.—Iin a suit for divorce, in favor of the wife, on 
the grounds of cruelty and adultery, if it appears that she has no 
separate property of her own, the wife will be allowed reasonable 
counsel fees out of the husband's estate, for services actually per- 
Oe Ss Sh OA nC eh i aac Date et eee sensei ae 

12. Voluntary gift or conveyance ; when will be declared void.—A vol- 
untary conveyance or gift of property made by the tather to a son, 
after the father has been sued for divorce and for permanent ali- 
mony, on the grounds of cruelty and adultery, will be declared 
void when it appears that such conveyance or gift was made to de- 
feat the rights of the wife, and when the son had been properly 
made a party to the suit for divorce.—S Co... . cc. ee cece eee eee 

13. Divorce ; when will be granted on slight indications of peril to wife. 
The christian interpretation of the contract of marriage requires 
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MARRIAGE AND DIVORCE—Continvuep. 


that the husband shall love the wife; that “he shall delight in 
her as in himself,” and when .the proofs show that he habitually 
fails to do this, the courts, upon very slight indications of peril 
to her of body or health, will interpose for her protection, by di- 
VORCO:==—GOORFICI Us. FOOUIMON Sis le'x.«.a:0.0:3:0\s)aS wie ele's siaieie cineeesle aces 
14. Same ; what sufficient evidence of cruelty to justify.—If the con- 
duct of the husband is shown to be habitually cold, indifferent, 
rude, harsh, vulgar, obscene, and profane, towards the wife, and 
she is seen shortly after being with him, in the privity of the mar- 
ital relation, in tears, with bruises on her face, lips, and side, of 
a serious character, and the husband admits, when complained of, 
that these indications of bad treatment were produced by him, 
his explanation that they were given in playfulness and jest, and 
not in anger or in earnest, will not be sufficient to rescue his “con- 
duct” from the construction that these appearances are evidences 
of legal cruelty, sufficient to justify a divorce in favor of the wife 
CO SE NNR, Cin cc vin case ssi eteccssesiies peuneweas eee 
15. Children, custody of ; when should be granted to the mother.—Upon 
a dissolution of marriage, by divorce in favor of the wife, if she has 
possession of the children of the marriage, who are of tender 
years, two being girls and the other a boy, and it appears that the 
mother is a woman of polite education, and of an amiable disposi- 
tion, and virtuous, and if it appears that the father is habitually 
rude, profane, vulgar, obscene and hypocritical in his conduct, 
and insulting in his language to females in his household, with 
some evidences of a tendency to drunkenness, cold and indifferent 
to his children, and disposed to sell them to their grand-mother 
“for cash,” and denounces them as ‘‘damn nasty babies” of whom 
he is tired—in such a case the children will not be separated, 
or taken from the care and tuition of the mother.---S. C.......... 
16. Dwelling-house, §e.; when wife will be protected in possession of, 
by injunction.—If during marriage, the husband conveys or causes 
to be conveyed to the wi'e, by deed, a house and lot, in which 
they then are residing, for the purpose of securing it from confis- 
cation on account of the husband’s participation in rebellion, and 
he received and holds possession of the deed for her, and if he is 
insolvent or likely to become insolvent, and has received moneys 
or estate belonging to the wife. as her separate property, of con- 
siderable value, under the laws of this State for the protection 
of married women, upon a dissolution of the marriage by divorce 
in the wife’s favor, she will be protected in her possession of 
such house and lot, and the furniture therein, by injunction 
against the husband's claim.---S C............00.sceeee ree 
17. Matrimony, dissolution of bonds of, under section 2353 of Revised 
Code; what necessary to authorize.--To authorize a dissolution of 
the bonds of matrimony under section 2353 of the Revised Code, 
there must be, on the part of the husband, actual violence commit- 
ted on the person of the wife, attended with danger to her life or 
health, or such conduct on his part as shows there is reasonable 
apprehension of such violence ; and such acts of violence, or such 
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conduct, should be distinctly stated and clearly proved, so as to 
leave no reasonable doubts on the mind as to the truth of their 
existence, and of their tendency to endanger the life or health 
of the wife ; and the wife, as a general rule, should be without 
fault on her part.---Hughes v. Hughes........cceceesee-ceccrseces 
18. Evidence ; what insufficient to establish charge of cruel treatment 
and violence. —The deposition of one witness, the sister of com- 
plainant, whose general character is proved to be bad, and who is 
contradicted as to a material fact by the brother of the defendant, 
is not sufficient to establish the charge of crue] treatment and 
violence, committed on the person of the wife, by the husband.— 

y _< ae RRS OEE ere eer eer onr rT tee 
19. Next friend; when may be taxed with cost.—Anext friend, in whose 
name the bill of a wife is filed to obtain a divorce, if it be dis- 
missed, may properly be decreed to pay the cost.—S. C........ + 
20. Slares, marriages between, during slavery; legal effect of.—The 
marriages of slaves and of freedmen of color with slave women 
during the existence of slavery in this State, were not illicit con- 
nections, but were legal quasi marriages, such as the laws allowed 
and the church approved.---Stikes, Adm’r, v. Swanson, et al..... 
21. Same; children of, not bastards.—The children of such mar- 
riages were not bastards at common law, and there is no law of 
this State which made them bastards, Upon the emancipation of 
the children of such marriages, by the results of the late war, 
and the elevation of these persons to citizenship of this State, 
their heritable blood was restored, the impediment of slavery 
which obstructed it before, being thus removed.---S. C..........- 





MOBILE SCHOOL COMMISSIONERS, 


1. ‘‘Mobile School Commissioners ;” charter of, public in its nature, and 
may be altered or amended by the general assembly.—The board of 
commissioners, known by the name of “The Mobile School Com- 
missioners,” as created by the act of 10th January, 1826, was an 
irregular quasi corporation, public in its nature, and so continued, 
under all the legislation in relation thereto, down to the adoption 
of the present constitution of the State, and, therefore, subject at 
all times to legislative control.—Mobile School Commissioners v. 





Putnam et als....... SS S580 5 292 800 OSS IO ON ee Oe ee 
| 2. Same; charter of, not a contract protected from impairment by con- 
stitution of United States.—Said corporation was created for public 
ends and purposes, and not for private benefit or emolument ; the 
corp>rators had no property in the corporation, nor have they 
paid to the State any thing amounting to a valuable consideration 
for its charter ; consequently, no contract existed between it and 
the State, the obligation of which is protected from impairment by 
the constitution of the United States.---S C................0008e 
3. Board of education; power of, over public educational institutions. 
The board of education has full legislative powers in reference to 
the Mobile School Commissioners, and other public educational in- 
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stitutions ; and all the public educational institutions of the State 
are legally under the control and management of the superintend- 
ent of public instruction and the board of education.—S. C...... 
4, ‘* Mobile School Commissioners ;” power of State over funds of.—Al- 
though the State may not have the constitutional power to divert 
from the purposes of the trust, the funds which have been, and 
are, from time to time, increased and augmented from the boun- 
ties and revenues of the State, it may, nevertheless, in its discre- 
tion, change the administrators of these trust funds, and the man- 
ner and mode of its administration.—S. C..........cccceececees 
Injunction ; dissolution of, before answer of all defendants has come 
in, when proper.—Generally, an injunction properly granted should 
not be dissolved until the answer of all the defendants has come 
in ; this rule is, however, subject to modification and discretion. 
Where there are more defendants than one, if the defendant, on 
whom the gravamen rests, to whom the facts charged are better 
known than tothe other defendants, and within whose knowledge 
the facts must be, if they exist at all, has fully answered the bill, 
section 3438 of the Revised Code will authorize the dissolution 
of the injunction in vacation, without awaiting the answer of his 
co-defendants,--- Mobile School Comm'rs v. Putnam etal...... Weseeis 
6. School-moneys for Mobile county; who only is authorized to draw 
from State treasury.—Under the present laws of the State, the su- 
perintendent of education for Mobile county is the only person 
authorized to draw from the State treasury, moneys belonging to 
said county for the use of public schools therein.---S. C........... 
7. ** Mobile School Commissioners ;" office of, when vacated.—By the 
act of August 11th, 168, the offices of the Mobile school commis- 
sioners became vacant. The words ‘‘other school officers” em- 
braces school commissioners. If the complainants, claiming to be 
such commissioners, were elected or appointed after that date, they 
ceased to be such school commissioners, by virtue of the resolu- 
tions of the board of education of the 19th = of August, 1869.--- 
S.C Bie aietersa Cale Siar ape es Wiaeeeraraasens NO ne eee 
8. Board of education; ‘full legislative powers’ , what embraces. — 
The ‘full legislative powers” vested by the constitution in the 
‘‘board of education,” clothed it with all the powers which the 
general assembly might have exercised, if legislative power had 
not been conferred on the ‘‘board of education,” in reference to 
the public educational institutions of the State. This power cov- 
ers the whole field of legislation on this subject, including officers 
and agents to be employed, the mode and manner of their election 
or appointment, and their tenure of office; for what causes, and how 
and by whom removable ; their duties and compensation, &c.— 
Ss. ¢ 
9. Same; session of, how long may continue. —Under article 6, sec- 
tion 7, of the constitution, the board of education may continue 
in session twenty business days, not including Sundays; and it 
does not require that they shall follow in successive order, There 
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is no reason why the board of education may not take a recess, 
without having the recess counted against it.—S. C............ 
10. Same; acts of, what will be presumed to sustain.—If necessary to 
sustain the acts of the board of education, it will be presumed 
that the session was continued for a longer period than twenty 
days, ‘‘by authority of the governor.”—S. C ............ ON ae 506 
11. Same; general acts of. public acts. —The general acts of the board 
of education are public acts of which the courts will take judicial 
notice, as of the other public acts of the State, and the same pre- 
sumptions will be made in their favor.—S. C.. peieiisic sss0e 0G 
12. Same; what act of, is not a law, in any nacumatee sense, and ne not 
require approval of governor.—A resolution of the board of edu- 
cation, approving or disapproving the appointment or removal of 
an officer, is not in any accurate sense a law, but is merely an ad- 
ministrative act, and does not, therefore, require the approval of 
the governor to give it effect.—S. C....... Dae se seek vst sca UO 


cr 
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MORTGAGE. 


1. Foreclosure, right of ; when barred.—The right to forclose, in a case 
like this, is only barred when a mortgage, for like purpose, would 
be barred.—Mahone v. Haddock et al.... 2.2.2.2... pierareietsisaua ., B 

2. Mortgage, recitals in ; what not notice of.---A recital in a meine se 
that in case of a sale of the property, the proceeds are to be first 
applied to the payment of the amount secured to be paid by another 
mortgage on the same premises, is not constructive notice to the 
mortgagee of the contents of the mortgage referred to, when the 
moitgages are executed on the same day, and there was an agree- 
ment, between the morigagees and the mortgagor, that the mort- 
gage having priority should contain stipulations different from 
those actually contained in it, there being no evidence as to which 
was first executed,---Ponder et al. v. Scott...... Seaemisiee meets se 241 


NEW TRIAL. 


1. New trials, grant of ; when may be authorized.---The loyal, rightful, 
legislative power of the State, may by law authorize the grant of 
new trials in its own courts, where there was a good and meritori- 
ons defense in the first instance.---Fx parte Bibb. .............4. 140 

2. Same; what sufficient ground to support.---It is sufficient ground to 
open a judgment of a court of the insurgent government, erected 
in the State of Alabama, after the suspension of the rightful gov- 
ernment which existed prior to the I1th day of January, 1861, and 
to grant a new trial therein, that such judgment was for a larger. 
sum than might probably be due, and that one of the defendants 
therein was a Union man before the passage of the ordinance of 
secession, by the insurgent authorities. Very slight grounds in 
such case should be sufficient to justify the grant of a new trial. 

5 Cees eee eeeees one Sy ose eietetowa=es Seton euicls erie 140 

3. New trials; in what cases can be rightfully authorized. --The legis- 
lative power of the rightful government of the State has the right 
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to authorize the grant of new trials, in judgments rendered in the 
so-called courts of the insurgent government, existing in this State 
after the 11th day of January, 1861, and until the complete and full 
restoration of the loyal, rightful government of the State.— Ex parte 
DNOVIOWE. ONES 355s ois ov Seb aise seasons bree baat i More eats wastinee 
Same ; what sufficient cause for yranting. Iti is sufficient cause for 
granting a new trial in a judgment rendered in a court of said in- 
surgent government, that the court which rendered such judgment, 
was a court created by said insurgent government, and the judge 
who presided was an officer appointed by said insurgent power ; 
and that the cause of action was the supposed breach of a warranty 
of soundness of a person sold as a slave in this State, after the Ist 
day of January, 1863; that the damages in said judgment were ad- 
measured in Confederate money ; that the defendant was a female 
and widow, and that the so-called court sat within a city of this 
State, then occupied as a military post by the insurgent soldiery. 
i Csr eer aes ee ee ee ee TT Te ee Cee Oe ET Ree 
Same ; affidavit in support of application for new trial, what notice 
need not be given in relation to.—Under ordinance No. 39 of the con- 
vention of 1867, and the acts of the legislature, in relation to the 
granting of new trials, it is not necessary that the parties adversely 
interested should be notified of the time and place of the taking 
ot the affidavits in support of the application for the grant of anew 
PRU AIING wdae's dittasaasaeesad cused esas cones adios ene Mameduee 


oe 


a] 


OFFICE. 

Office; failure to do what, does not vacate ipso facto.—The failure of 
an officer to file his bond within the time prescribed by law, does 
not ipso facto vacate his office.—Stale, ex rel., vr. Falconer....... 

2. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
CHGLO WAS'NO VACANCY, 16) VOIR. —B.' Cs icikas.ccdaes sive séceeeetics 

3. Act approved October mth, 1868 ; what waived.—The act of the legis- 
lature, approved October 8th, 1563, extending the time within 
which tax collectors should file their official bonds, was a waiver 
of the right of the State to cluim a forfeiture of office against those 
who had not at that time given bund.—S. C...... 2... eee cower ‘ 

4, Mandamus and quo warranto; when concurrent remedies._-Manda- 
mus and guo warranto are sometimes concurrent remedies to try 
the right of contending parties to an office.—S. C...............- 

5. Persons holding office, after passage of ordinances 3 and 10 of con- 
vention of i861; how regarded.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinanves Nos. 3 
and 10 of the convention of 1861, are to be regarded as persons 
holding office under the insurrectionary organization then having 
military control of the territory of the State.—Noble § Bro et al. 
wc OR 2 2 | re a sheds Obs craeisedeasess 
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PARTNERS AND PARTNERSHIP. 

1. Summons and compiaint, acceptance of service of, by one member of 
Jirm; how binds firm.—Acceptance of service of & summons and 
complaint by one partner in the name of the partnership, is equiva- 
lent to service on all in respect to their joint property.—Bowin & 
(See OMEROMDM sens eel ee nen ki ois 1 ossio ess sShn Shea a Deas cs 278 

2. Partnership, suits by; what should show.—In a suit by a partner- 
ship, the names of the partners composing the firm should be 
stated with distinctness.— Lanford v. Putton, Donegan §& Co.....-- o84 

3. Same; when judgment by default is error.---In a suit by a partner- 
ship, in the firm name only, neither the christian nor surnames of 
the persons comprising the firm appearing in the record, nor 
aught else in the proceedings by which an amendment might be 
made, it is error to render judgment by default.---S. C.......... 585 


PAYMENT. 


1. Confederate money, payment of ; when extinguishes debt.--The ac- 
ceptunce of payment of a debt in Confederate currency, by the 
owner, in his own right and not in a fiduciary capacity, extin- 
guishes the debt.—-Pouder v Scott et al..--.. 222+. 2+ Baie ne ateets 241 


PLEADING AND PRACTICE. 


See Exror anp AppeaL, under head of Practice. 


POLICEMEN. 


1. Authority of to arrest, co-extensive wilh the county —The authority 
of a policeman to make an arrest is not confined to the city or 
town for which he is appointed, but it is co-extensive with the 
limits of the county.— Williams v. The State........-..---02..... Al 


QUO WARRANTO. 


See Manpamus., 


RECORD. 


1. Record ; what power courts have over, after final adjournment.— After 
the final adjournment of a court it ceases to have any power over 
its records, other than that incident to all courts of general juris- 
diction, of correcting clerical errors, where the record affords mat- 
ter upon which to base such correction. --- Me parte Morris § Blair. 361 
2. Record; what not part of.—In a judgment by default, the note 
which was the cause of action is not a part of the record on appeal. 
Rhodes v. Walker, Administrator.........0.0.6- Bis Giclee aos cisisie 213 


RESTITUTION. 


1. Restitution ; when necessary to obtain reversal of decree.—One who 
receives and retains the purchase-money of land sold under a de- 
cree, can not reverse the decree, if the reversal will divest the title. 

J. F. Davis et al. v. Tennessee Davia et al.........ccccccccssessece DAZ 
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REVENUE LAW. 

1. Dealer in tobaceo; word as used in the revenue law, defined.—A 
dealer in tobacco, within the meaning of the revenue law—one that 
isrequired to take out a license—is a person whose business, occu- 
pation, employment or vocation, is to deal in tobacco; in other 
words, a tobacconist. Itis not every one who sells tobacco that is 
required to take out a license, but only ‘‘dealers in tobacco.”--- 
Carter v. The State.... .... EET ee ee 

2. Same; what sales of tebaceo do not comntitnte a dealer in tobacco, 
within the meaning of the revenue law —One who is engaged in 
carrying on a general dry-goods business as a merchant, and only 
has tobacco in small quantities, and by way of variety, in his gen- 
eral dry-goods business, sells it by the plug, is not a ‘‘ dealer in 
tobacco,” within the sense and meaning of the revenue law, and 
is not. therefore, required to take out a license for that business. 
OT stad ee anera a ere a ae tie ase its talons abe Sesaweneeeneesenes 29 

3. Same; ie nt, of athe how effects his saiitiiiie —In such a case, 
the intent of the party is to be considered, and if in bad faith, 
under cover of his other business, and for the purpose of de- 
frauding the revenue, he sells or trades in tobacco, then he should 
be convicted ; otherwise, not.---S. C...........cccce seer aeeaee . 29 

4. Same; intent, how may be proven, and by whom determined.—The 
question of intention may be proven as we prove the intent of 
a party, where the intent to defraud enters into and is necessary 
to constitute the offense ; and the question of intent should be left 
to the jury under the evidence, aided by proper instructions from 
PHO COMN OSC Sit iswereaan. eaNsedet was tReeeeees Si uisiaeeciocs ee 
Revised Code; § 435 of, construed.—Under § 435 of the Revined 
Code, all persons residing in this State were liable to pay the tax 
imposed by said section upon their incomes, from whatever sources 
derived, uniess such incomes were derived from the gross receipts, 
gross commissions, or gross profits of such persons, upon whose 
gross receipts, commissions, or profits, taxes were assessed under 
the provisions of § 434; and such persons only are embraced with- 
in the letter or spirit of the proviso, of said § 435, upon whose 
gross receipts, commissions, or profits, taxes were assessed under 
the provisions of § 434.---Lott, Tux Collector, v. Hubbard.......... 593 

6. Income; what subject to taration.—Upon the agreed statement of 
facts upon which this case was tried, the income of the appel- 
lee, derived from the mercantile firm of which he was a member, 
was ‘‘liable to taxation.”---8. C........... SalgSdcaccuaicasnia sre siecle 

7. Income ; what does not exempt from taxation.—Income derived from 
an independent source, is not exempted from the income tax im- 
posed by § 435, because it has been applied to the payment of a 
debt due for real estate, purchased on a credit, and upon which real 
estate a tax has been assessed and paid for the same pericd with- 
in which such income accrued.---S. C...... .2.c.0 cece ccece escce O93 

8. Occupations ; right of State to tax.—The State has the right to tax 
occupations. ---Jones, Judge of Probate, v. Page & Stallworth. ..... 657 

9. Revenue act of 31st December, 1868 ; construction of. —The revenue 
act approved December 31st, 1808, requires each lawyer composing 
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REVENUE LAW—Continvuep. 


a firm to pay the price prescribed for lawyers for a license, which 
entitles him to practice his profession in any county of the State, 
10. Same, section 120 of ; does not confer judicial power on auditor.— 
Section 120 of that act does not confer upon the auditor any judi- 
cial authority. It only makes him, to the extent therein expressed, 
chief of the revenue department to insure uniformity in the execu- 
tion of the law through dut the State,—S. C.........-2. 2-2. -26-- 


SEPARATE ESTATE. 


See HusBanp anp WIFE. 


SHERIFF. 


1. Distribution of money collected on fi. fa.; what judgments have a 
preference.—On a motion to distribute a sum of money collected by 
the sheriff on fi. fa.on several judgments, some of which were 
rendered in 4 circuit court of this State before the 11th day of 
January, 1861, and others rendered in the courts of the rebel State 
government, the judgments of the rebel courts will be postponed 
in payment to the judgments rendered by the courts of the State 
before secession.——Noble §: Bro. et al. v. Cuilom & Co. etal........ 

2. Sheriff, fees of ; what payable by the State.—Sheriffs in this State 
are entitled to be paid by warrant on the State treasurer, all fees in 
criminal cases, except when they are payable by the county, out of 
any funds administered by the county, whether these funds are 
general or special ; unless there is a special law to the contrary. 
Ns. Sec seaseerceess cdees'sscvcsnvues 

3. Same; what law governed as to fees of sheriff in Montgomery county 
up to \7th February, 1663.—In the case of the sheriff of Montgom- 
ery county, there was such a special statute, (Acts, 1865-6, p. 583, ) 
which was in force up to the adoption of the Revised Code, on the 
17th day of February, Isis. After that date the payment of his 
costs was governed by the act of the general assembly, as found in 


RESO MIREIN OED BORD IN, NG 55 2566s Sa biel ce biseie owls xeeeSaiaeeiacdecee's 3 
4. Mandamus; when lies —A mandamus will be allowed to enforce a 
claim for such fees in favor of a sheritf.—S. C.............. 00000 


5. Sheriff's fees in criminal cases; when payable by the State.—The 
third clause of section 4340 of the Revised Code, provides tor pay- 
ment by the State of the sheriff's fees in criminal cases, except 
when the defendant has been convicted or a nolle prosequi entered, 
in which case they are payable by the county. Where the costs 
have been taxed against the prosecutor, or the foreman of the 
grand jury, there must be a return of execution ‘‘no property 
found.” —McKinney vr. Reynolds, Auditor........0cceceeeceeeeeees 


SLAVES AND SLAVERY. 


1. Promissory note for purchase-money of slaves ; sufficient considera- 
tion to support, notwithstanding emancipation proclamation, when con- 
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SLAVES AND SLAVERY—Conrtnv_epn. 


tract of sale was bona fide, and made between citizens of the rebel 
States afler the proclamation and before the suppression of the rebel- 
lion. —Notwithstanding the proclamation of the president of the 
United States, of the Ist of January, 1863. known as the emanci- 
pation proclamation, there continued an uncertain contingent in- 
terest and property in slaves, which was a sufficient consideration 
to sustain contracts, made in good faith, in the rebel States, and 
between citizens of the said States, contracting with each other, in 
relation to that species of property, between the date of said proc- 
lamation, and the suppression of the rebellion, or the end ot the 
war—consequently, a sale of slaves, made in good faith, in this 
State, between citizens thereof, between those periods, is a valid 
sale, and a promissory note made to secure the purchase-money, is 
a valid note, supported by a suflicient consideration, and may be 
recovered upon in the courts of this State. (PrrTers, J., dissent- 
ing.) —McElvain v. Mudd.............00... putes BOR Gare anes i Wersisce sats 
2. Ordinance No. 38, of convention of 1867, third section of ; wise 
tutionality of —The third section of the ordinance, No. 3x, of the 
convention of this State, passed the 6th of December, 1867, enti- 
tled ‘‘An ordinance concerning the validity of contracts, where the 
consideration wis Confederate bonds or currency, and for the pur- 
chase of slaves,” is in conflict with article 1, section 10, part 1, of 
the constitution of the United States, that declares, ‘‘No State 
shall pass any law impairing the obligation ot contracts,” and is, 
therefore, unconstitutional and void. (PETERS, J., dissenting. )— 


he RT Eee TSO Te TIC sta digie sin raRweG ices te 
3. Hire of slave, note for; w at no defense patna —The fact that a 
slave, hired for the year, was taken from the possession of the 


hirer in the spring of the same year by the presence of the Fed- 
eral army, and not regained, is no defense against a note given 
on Ist of January, 1865, for the hire of the slave for that year. The 
hirer is nevertheless bound for the hire of the slave for the entire 
term for which the contract of hiring was made.—Bu/ford v. Tucker, 
4. Custom, evidence of ; what does not constilute requisites of.—An al- 
leved custom, that has its origin only some three or four years be- 
fore, is not such a legal custom as will displace the general law. 
Such an alleged custom must want all the necessary requisites and 
elements of a good custom. It certainly wanted antiquity, and 
must also have wanted certainty, consent, obligation, and the other 
elements of a good custom, Evidence offered, therefore, to prove 
that at the time of hiring a slave, there was a general, notorious, 
custom in the neighborhood and county in which said hiring was 
made, that where the word dollars was used in contracts, and noth- 
ing said of the kind of dollars, the parties understood and meant 
Confederate money, was properly rejected, on motion of the party 
against whom it was offered.—S, C...... siprovacetstarecchargtets g(tereteerete nears 
. Hire of slave; what amount hirer entitled to recover, for.—The hirer 
is only entitled to recover the value of the services of said slave, 
as a hireling, at the time of the hiring, in lawful money of the Uni- 
POGUE ER — 95 Osos swe scteisjs see wes cewleedsecs gialaiawielnistels eibierara cas 
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SLAVES AND SLAVERY—Continvep, 

6. Warranty of title to slave; what does not protect vendee against.— 
Neither a warranty of title, nor a warranty that slaves sold are 
slaves for life, protects the vendee from the consequences of revo- 
lution, or against the abolition of slavery and the emancipation of 
the slaves by the government, and the loss of the slaves by either 
event, is no legal breach of such warranties.— Fitzpatrick, Ex’r, v. 
Rs cwasies cowie SO CeO Eo AO ee ee ae ibinrastas : 

7. Ordinance No. 38 of the aineniiliinn of 1867, and ordinance No. 90, 
last part of paragraph 3; unconstitutionality of.--Not only the 3d 
section of ordinance 38 of the convention of 1867, concerning the 
value of contracts, and for the purchase-money of slaves, is nncon- 
stitutional and void, but also the last paragraph of section 3 of or- 
dinance No. 39 of said convention, that declares ‘‘that all judg- 
ments rendered in the courts of this State, against defendants, 
where the consideration was the purchase-money or hire of a slave 
or slaves, are hereby declared to be null and void,” is unconstitu- 
tional and void; they both impair the obligation of contracts.— 


8. Failure of consideration ; what error to charge as.—A charge to the 
jury, in an action on a note given on the sale of slaves, that if the 
consideration of the note was the price of slaves sold, then there 
was a failure of consideration, and they must find for the defend- 
ant; as'erroneous.—6. C...... 2... cceesces sie pe aisese sae es eees 

9. Ordinances Nos. 38 and 39 of convention of 1357 ; he a setting up, as 
defense to action on note yiven for sale of slaves, bad on demurrer.--In 
an action on a note given on the sale of slaves, a plea that sets up 
the ordinances Nos, 38 and 39 of 1867, is bad on demurrer, because 
the parts of said ordinances referring to notes given, and judg- 
ments rendered on such notes, are unconstitutional and void.—- 


10. Warranty of title, plea that sels up; what is good plea.--A plea 
that sets up a warranty of title, and that the slaves sold were slaves 
for life, to an action on a note given for the price of said slaves, and 
states that the title failed without the fault of defendant, although 
luartificial, yet in substance is a good are and a demurrer to it 
should be overruled.—S. C..........--. CW iste tets's als i1a'5:6 Soh Risen 

11. Ordinance No. 38 of convention of 1861, section one of ; unconstitu- 
tionality of.—Section one, of ordinance 38, adopted by the State 
convention of 1867, which ordains that ‘‘all contracts for the sale 
of lands which are incomplete by reason of the purchase-money 
being unpaid, or the title deeds and conveyances being unexecu- 
ted, and which sale took place between the 1lth day of January, 
1x61, and the 9th day of May, 1868, unless paid for, or contracted 
to be paid for, in the legal currency of the United States or prop- 
erty other than slaves, are hereby declared null and void at the 
option of the parties, or either of them, ” is unconstitutional, be- 
cause it impairs the rie ate of contracts.—Roach, Adm'’r, v. 
Gunter etal....... iearee poi Waite miaemeicecwsie. ais Spiseaieiaieis 

12. Guardian, decree against; “what na defense against. —Th 1e fact that 
the property of a ward was derived from the proceeds of the sale 
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SLAVES AND SLAVERY—Contrnvep. 
of slaves, is no reason why a decree should not be rendered against 
the guardian on his final settlement.— Owens et al v. Grimsley et al. 359 
13. Slaves, marritges between, during slavery; legal effect of.—The 
marriages of slaves and of freedmen of color with slave women 
during the existence of slavery in this State, were not illicit con- 
nections, but were legal quasi marriages, such as the laws allowed 
and the church approved.---Stikes, Adm’r, v. Swanson, et al..... 633 
14. Same; children of, not bastards.—The chiddren of such mar- 
riages were not bastards at common law, and there is no law of 
this State which made them bastards, Upon the emancipation of 
the children of such marriages, by the results of the late war, 
and the elevation of these persons to citizenship of this State, 
their heritable blood was restored, the impediment of slavery 
which obstructed it before, being thus removed,---S. C........... 633 
15. Same; when such children are entitled to inherit the estate of freed- 
man who died in 1860.—Such children are entitled to inherit the 
estate of their father, who died a freedman in this State in the year 
1860, when his estate remained in the hands of his administrator 
up to the date of their emancipation, and was then unclaimed by 
the State.—S. C.........6. é Sire Baceawiaaece Was Sides OTE Meas measd 633 


STATUTE OF LIMITATIONS —NON-CLAIM. 


1. Statute of limitations; for what period suspended in this State.— 
The statute of limitations was suspended in this State from the 
lith day of January, 1861, to the 2Ist day of September, 1865.--- 
Fox v. Lawson, Ad’'r.......+0.. piilacSoumiie hove corsets Sata cect Oke 

2. Statute of limitations; for what length of time suspended in Alabama. 
The statute of limitations was suspended in this State from 1!th 
day of Jannary, 161, to the 21st day of September, 1865 ; that be- 
ing the period within which no legal civil courts existed in which 
the people of this State were compellable to have their causes ad- 
judicated. (Peters, J., dissenting.)---Coleman v. Holmes......---. 124 

3. ‘talule of non-claim, answer to plea of ; when bad on demurrer.--The 
answer to a plea of the statute of non-claim, which discloses the 
fact that a claim or debt against an insolvent estate was not pre- 
sented to the representative of such estate, within eighteen months 
after the grant of letters testamentary or of administration on said 
estate, is bad on demurrer. (Peck, C. J..dissenting, and holding, 
that in this case the facts relied on, asa replication to the plea of stat- 
ute of non-claim, were tantamount either to an actual presentment of 
the claim, or to a waiver thereof, or to an excuse for nol presenting the 
same )—Clark, Adm’r, v. Washington... .ecee- csenee oe Soietteseise 291 

4. Claim, preseniation of ; when may be inferred by jury.—Neverthe- 
less, upon an issue properly made before a jury, the facts relied on 
as a replication in this case, may warrant a finding of a proper pre- 
sentation of the claim.—S. C........-.----. pias ennmns dale vcvwon SOE 
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SUMMONS AND COMPLAINT. 


1. Summons and complaint, acceptance of service of, by one member of 
Jirm ; how binds firm.---Acceptance of service of a summons and 
complaint by one partner in the name of the partnership, is equiv- 
alent to service on all in respect to their joint property.---Bowin § 
Re ee ae ee ree Aa Seer Tee 

2. Filing pleas; effect of. Filing pleas é in defense of an action is a 
recognition by the defendant of the case asin court, and isa waiver 
of any defect or irregularity in the service of process,---§. C...... 

3. Acceptance of serrice, indorsement of agreement on; what, will not 
preclude defendant from contesting action.---Au indorsement on a 
summons by the defendant that he consents to a judgment being 
taken against him at the earliest term of the court at which it can 
be rendered, when no delay or advantage accrues thereby to the 
defendant, is without consideration, and will not preclude him 
from defending the suit, if he revokes his consent Letore the judg- 
ON EEE ECCT EAE TT TPO eT ET eee 

4. Branch summons ; what not such irregularity in, as will werk a dis- 
continuance.---There being three defendants, L. and B. and H., and 
H. residing in Jefferson county, and L. and B. residing in Shelby 
county, suit was brought againsv all in Jefferson circuit court, and 
the original summons and complaint was served on H. by the 
sheriff of Jefferson, and a branch summons issued by the clerk 
of the circuit court of Jefferson county and sent to Shelby county, 
and there served on L. and B., and all the summonses are returned 
to Jefferson circuit court and there made one case, and judgment 
by default rendered against all the defendants,—Held, that such 
judgment will not be reversed on appeal to this court, because the 
branch summons does not contain the name of the defendant H., 
except in the indorsement by the clerk on the branch summons. 
Such an irregularity, if of any force, is not equivalent to a dis- 
continuance.— Lewis et al. v. Grace........c2c0- 00. sccccce sees cece 

5. Complaint, amendment of ; ‘erinciaglion in sslation 1o.—Where a 
complaint has been amended by striking out a party defendant, it 
will be presumed to have been rightfully done in the absence of 
proof to the contrary, apparent on the record.—Odom v. Shackle- 





SSOP EEE One e ee eee Meee OSs peau Seiceuiewaes 
6. Complaint, defects in; how can - tbe taken ubeanlngs of —When 
the complaint shows a substantial cause ot action, its defects, 
which would have been available on demurrer, can not be taken 
advantage of on error, when the parties were present in the court 
below, and failed to make the objection there.— Watson et al. vs 
MONE chan scar eahuwini es hes tea basal euaeuiewers ipvatteiass 


SURETY. 


See Brits oF ExcHanGeE AND Promissory Notes, 18. 
Also, JUDGMENT, 18. 


STAMP AND STAMP ACT. 


See Brxts or ExcHANGE AND Promissory NoTEs, 12. 
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TAXES, TAX ASSESSOR, TAX COLLECTOR. 


1. Tax assesssor, duty of, on refusal of tax payer to give in income. 
If a tax payer refuse to give in his income to the assessor, it is the 
duty of the assessor to ascertain its amount from inquiry or other- 
wise, to the best of his information and judgment. If in dis- 
charging this duty, acting in good faith, the assessor fixes the 
amount of such income at a larger sum than it in fact amounted 
to, and assessed it at the sum thus ascertained by him, such assess- 
ment is legal, notwithstanding the mistake ; and the collection of 
the tax, so assessed by the tax collector, is also legal.—Lott, Tax 
Collector, v. Hubbard....-. pe. At uraeecetiresh aviekees Saacieteii 

2. Tax collector; liabilities and duties of.—The tax collector has no 
authority to alter or change the assessment of taxes delivered to 
him to be collected ; he can neither increase nor diminish the tax 
of any individual. It is the duty of the tax collector to collect the 
taxes of all persons as he found them stated in the assessment, 
and in doing this he subjects himself to no liability on account 
of errors in the assessment. The tax collector is bound to pre- 
sume that the assessment has been corrected by the court of 
county commissioners, as provided by § 534 of the Revised Code. 
Bede cs adetes Srareip. 5s tae sie sane armies es Raw ees walists Sioa Male Ole eteneigiaieiors 

3. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
there was no vacancy, is void.—State, ex rel., v. Falconer.....--- - 


TITLES AND WARRANTY. 


1. Warranty of title, plet that sets up; what is good plea.—A plea that 
sets up a warranty of title, and that the slaves sold were slaves for 
life, to an action on a note given for the price of said slaves, and 
states that the title failed without the fault of defendant, although 
inartificial, yet in substance is a good plea, and a demurrer to it 
should be overruled-— Filzpatrick, Exi., v. Hearne...... BS ae ha 
Fee absolute upon condition, §c. ; what instrument creates.—J. being 
indebted to M., conveyed to him certain real estate in payment, 
and received from him at the same time a writing, not under seal, 
nor attested or acknowledged, by which M. bound himself to leave 
the property under J.’s control and possession for three years, with 
the privilege of selling any or all of it, and retaining whatever 
amount he realized by such sale over the valuation placed upon 
such portion in the sale to M. and the taxes and interest,—Held, 
that M.’s estate in the property was a fee absolute, upon condition 


% 


593 


696 


of divestiture by a sale by J., within the time specified, and as tq, 


a purchaser from J., the latter was to be considered the absolute 
owner, and that the formalities of the execution of the conveyance 


attached to the writing. —Byrne v. Marshall.......cceeseeeeeesees 
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TROVER AND DETINUE. 


1. Trover and detinue, in action of; value of property, at what time as- 
sessed.—In detinue, as in trover, the jury may assess the value of 
the property at any time between the demand and the trial— Cowles 
URI Mi UOT Yas ine ono lai Siers-e sale Bemis se sown AN GENS (ACT OTR 


TRUST AND TRUST ESTATES. 

1. Resulting trust; what creates, and how may be proved.—-If a hus- 
band purchases an estate with money, the corpus of his wife's 
separate estate, and takes a dved in his own name, a trust results 
to the wife which may be proved by parol.—-S. C.................- 

2. Same.—To raise a resulting trust the money advanced must form 
the consideration of the purchase and be converted into land. A 
subsequent advance will not suflice.—S. CC... 0... ee eee oe 

3. LHusband) possession of property by; when will be considered in pos- 
session of the wife-—Possession by a husband of property to which a 
trust ix favor of his wife has attached, is the possession of the 
ee i 6 ee pita esta hy ee 


Bill to subject property of trust estate; who should be made parties, 


= 


Generally, both the trustees and ceslui que trust should be made 
parties to a suit in equity respecting the subject-matter of the 
trust ; but where the trusteeship is a naked trust, and there is no 
trustee, it seems that a decree may be rendered against the cestui 
que trust, when the proceeding is in rem.—Sprague v. ‘Lyson......- 


WILLS. 

1. Will, what instrument is; how revocable.—A writing purporting to 
be a will, executed by two persons, making a posthumous disposi- 
tion of the property of the one who may first die, in favor of the 
other, and requiring the survivor to pay the expenses of the Jast 
sickness aud burial of the decedent, and such debts as may be 
proved against his estate, is the separate will of the first decedent, 
and is revocable as cther wills are.— Schumaker v. Schmidt et al... 

2. Joint will; how will operate.-—Two or more persons may execute a 
joint will, which will operate as if executed separately by each ; 
and will be entitled to and require a separate probate upon the 
death of each, as his will. Bat if the will so provides, and the 
disposition made of the property requires it, the probate should 
be delayed until the death of both or all the testators.—-S, C..... 

3. Mutual wills. how may sometimes be enforced. —Matnual wills, duly 
executed, may, after the death of either party, in some cases be 
entorced in equity asa compact —S. C 2.02. seeks iaiss ccecccceee 

+ 


VARIANCE. 


1, Attachment and afidarit. variance between ; how can wot be taken 
adv ntage of. —A variance between the affidavit and attachment 
and the complaint, can not be tiken advantage of by demurrer to 
the complaint.—Odom v. Shackleford. .......000e eens TOTES 
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VENUE. 

1. Accused ; right of to be present during prosecution.—In all criminal 
prosecutions in the courts of this State, the accused has the right 
to be heard by himself and counsel, or by either, and for this pur- 
pose he must be present in court, whenever any action is taken in 
the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made for a continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.—Exr parte Bryan..........- 

2. Same; what order cannot be made in absence of.—Aun order for the 
removal of the trial, in a criminal case, from the county in which 
the indictment was found, to the nearest county free from objec- 
tions, can not be made in the absence of the accused from the 
court ; on the making of such an order he is entitled to be present, 


and to be heard if he sees fit;---S8. Cu... .. cccccocecesscecasss ere 


VENDOR AND PURCHASER. 


1. Lien for unpaid purchase-money of land —M. sold and conveyed 
by deed, with full warranty of title, in 1852, a tract of land to H. 
for $800. Of this sum, $300 were paid at the making of the deed, 
leaving a balance of 3500 of the purchase-money unpaid For the 
payment of this $500, H. executed his bond to M., of the same 
date with that of the sale, with this condition: ‘If the said title 
(the warranty deed) shall be sustained, and his (M.’s) right to 
make said deed shall be established, ina suit about to be com- 
menced against me (H.) for said land, so that said title shall be de- 
clared a good and lawful title to said land, then the above bond 
shall be of full force against me (H.) for the payment of the mon- 
ey therein specified ; but if such title shall fail, then I (H.) am 
bound to deliver said deed to M.as cancelled, upon which he (M.) 
is to deliver up the bond as cancelled.” H, went into possession, 
under the contract of sale, and died in possession, and his distrib- 
utees and representatives continued in the possession of the land 
after H.’s death, up to the filing of the bill, in February, 1862. No 
suit was ever brought against H. for the land, as was apprehended 
at the making of the bond, and nothing appeared to threaten the 
legal sufficiency of the title from M.to H. M. died in Georgia, in 
1856, and his widow administered on his estate in that State, and 
thereafter was married during her administration to E., and E. 
and his wife, as administrator and administratrix, in Georgia, of 
M.’s estate, transferred and assigned the bond for $500 to Ma- 
hone, the complainant ,— Held, that the bond in the possession of 
Mahone, as transferree, isa lien upon said land for the unpaid 
purchase-money, and the suit to enforce the same was not prema- 
turely brought.— Mahone v. Haddock ..........-4 .06- Resweessrs aS? 

2. Vendor's lien; what not destroyed by.—The failure to present the 
bond for the balance of the unpaid purchase-money, to the admin- 
istrator of a decedent within the time required by law to prevent a 
bar, does not cut off the vendor's lien ; it only cuts off the right 
of the transferree to participate in the distribution of the estate 
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VENDOR AND PURCHASER—ConrTInvep. 

of H. with the other creditors who have duly presented their claims, 

ie Cee eerie sickinit aa neem cc eis cieniaiew pierre cine 92 
3. Vendor, lien of ; against whom exists.—The lien of the vendor, for 

the purchase-money of real estate, exists against the vendee and 

against volunteers and purchasers under him, with notice, or hay- 

ing an equitable title only.—Bureh v. Carter et al...... 0.2... -24- 115 
5. Same; against whom does not exist.—But the lien does not exist 

against purchasers under a conveyance of the legal estate, made 

bona fide for a valuable consideration, without notice, if they have 

paid the purchase-money.—S. C............ e202 eee epee mansicsiara 115 
6. Same; purchaser, what chargeable with notice of.---The purchaser 

is chargeable with notice of every thing that appears on the face of 

the deeds in the chain of his title, but he is not bound to enquire 

into collateral circumstances.———-S. C. o.:. 65 ...cceeces cesses sees 115 
7. Chancery, jurisdiction of ; what sale will enjoin.—A went of chan- 

cery will interpose and prevent a sale under an execution in behalf 

of a bona fide purchaser of real estate for a valuable consideration, 

when the purchase was made after the rendition of the judgment, 

on which the execution was issued, but before the delivery of the 

execution to the sheriff of the county where the property is situa- 

ted.— Martin v. Hewitt...... Beare iota tere otis ene ota ain nye lo vostosee aia sins 419 
8. Same.---Such a sale, if permitted to be made, would be a cloud 

upon such purchaser’s title, and as there is no remedy at law to 

prevent such a sale, or to remove the cloud that would thereby be 

brought upon his title, a court of chancery will, on his application, 

exercise its preventive jurisdiction and perpetually enjoin a sale 

under an execution, in such a case, and thereby quiet his title. 

Dy Waeastee eet ieiens Sey Ss ee BEE SOA OEE See I 


WITNESS. 

1. Wife cannot be witness against husband.---In a prosecution for 
bigamy, the first and true wife can not be admitted to give evi- 
dence against her husband.--- Williams v. The State.............. 24 

2. Husband ; when competent witness for wife-—The husband is a 
competent witness for his wife to prove what disposition he has 
made of money belonging to her separate statutory estate.--Rob- 
eT oe Se er 22 

3. Linbedines of what absent witnesses w ould prove; “geet of.—When 
a party, ‘‘for the purpose of a trial,” admits that certain absent 
witnesses, if present, ‘would prove the facts stated,” in an affidavit 
for a continuance, and which is made a part of the bill of excep- 
tions, the facts so adinitted are, to all intents and purposes, the 
testimony of such witnesses, and for the purposes of the trial, en- 
titled to the same credit as if they had testified in open court. 
Unless such evidence is impeached or disproved, it must govern 
the judgment of the court in the same degree as any other testi- 
mony. It cannot be disregarded without some legal reason. 
PENT RERO DARING Gino's scsi cian ses 594 wien sis > bieis'eeye ssa) cesseses Boe 
See;niso, Crawford o. The State. .eiciccscscceccsss ESS Avais 55-0eR 

ee Ps REPENTED Or MA MUIVER io 5 0's'0 014 2 s!oe 4:0 4 e's o'0i0i8\eiele see's vide OD. 
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WITNESS--ConTINUED. 


4. Juror; wilness competent as.—A juror is not incompetent, because 
he is a witness in the case.— Bell v. The State........cccecececes 
5, Witness, refusal of to obey order, excluding from court-room ; prac- 
tice to be pursued in such a ease-—When a witness disobeys the 
order excluding him from the court-room during the examination 
of witnesses, the better practice, where there has been no miscon- 
duct of the party calling him, is to admit his testimony, and 
punish him for the contempt.—S, C...... iarateielp Saielers evaracerejersraareley 
6. Witness, deposition of ; when will not be suppressed.—The deposi- 
tion of a witness will not be suppressed, on motion of the adverse 
party, because the witness had been furnished with a copy of the 
interrogatories and cross-interrogatories, before examination by 
the commissioner, unless the party complaining shows gctual in- 
jury to him by such practice.—Goodrich v. Goodrich........ seceee 
7. Same; wher refusal to answer question, not cause for suppression of 
deposition.—The refusal or failure of a witness to answer a ques- 
tion addressed to her on an examination before the commissioner, 
will not be held a sufficient reason to suppress such deposition on 
motion of the adverse party, when it appears that the interroga- 
tory is sufficiently answered in another portion of the deposition, 
or that the answer would be immaterial on the trial on the merits 
of the cause.—S. C............ seraertewsaeiees Sididin. mater aera ere wrojacaie 
8. Agent ; what competent witness to prove—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 
agency, in a prosecution for forgery against the person who at- 
tempted to collect the money.—Manaway v. State........eeeceees 
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